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ANTITRUST AND MONOPOLY PROBLEMS 


MONDAY, MAY 23, 1955 


Hovset or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess at 10:30 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman), Rogers, McCulloch. 

Also present: Herbert N. Maletz, chief counsel and Kenneth R. 
Harkins, cocounsel. 

The Cuairman. The meeting will come to order. 

The Chair wants to read a letter into the record dated May 17, 1955, 
received from Thomas McConnell which is as follows: 


DEAR CONGRESSMAN CELLER: I have not had an opportunity to return to my 
office or read the various transcripts of the proceedings in the Zenith case in 
Chicago, but my associates have advised me that the transcript of April 30, 1954, 
shows that Mr. Cahill was referring to a report of the committee on practice 
and procedure in antitrust cases of the American Bar Association. Mr. Cahill 
had referred to this as “to be released” and I therefore assumed erroneously as it 
turns out that it was an advanced copy of the Attorney General’s Antitrust Com- 
mittee report. 

However, I find that Mr. Cahill was a member of the council whose committee 
wrote the report to which he referred, and Mr. Albert ©. Bickford and Mr. 
Jerome Doyle, who were Committee members, have appeared in the Zenith case as 
counsel for the cross defendants. This report stated on the issue being argued 
before Judge Igoe: 

“It would also seem to be feasible in antitrust cases having as one of the 
central issues questions of patent validity and coverage to separate out that 
issue.” 

The report of the Attorney General’s Committee recommends (p. 249): 

“Further, in any patent infringement suit in which antitrust violation is the 
basis of defense, or counterclaims the court pursuant to rule 42B of the Federal 
Rules of Civil Procedure should order separate trials of the antitrust issues and 
the patent issues.” 

The two committees mentioned have the following members in common: 

ss P. McAlister, Francis B. Kirkham, Fred BE. Fuller, and Herbert W. 
Clar 

From the above it appears that my testimony is in error in ascribing to Mr. 
Cahill a reference to the Attorney General’s report before Judge Igoe, and the 
testimony should be corrected accordingly. It does appear, however, that the 
recommendation in the report of the Attorney General’s Committee stems from 
the report to which Mr. Cahill made reference and that the latter report was 
being cited before publication and therefore without any opportunity on my part 
to meet it or check it. 

The point I was seeking to make before your committee was not that the report 
had “leaked,” but to illustrate the use that defense counsel make of reports 
which they themselves create and then cite in support of contentions they are 
making in pending antitrust litigation in which they appear. 

Agreeing with Mr. Cahill’s statement to the press that the report to which 
he had referred was the American Bar Association report, he admits by his own 
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statement that he used a report which he and other defense counsel partici- 
pated in drafting in support of his arguments in the Zenith case in Chicago. 
Respectfully submitted, 
THomas ©. McCoNnNELL. 

The Chair wishes to comment that Mr. McConnell should have been 
more careful indeed before he made any statement before this com- 
mittee concerning the Attorney General’s Committee report. 

He misled this committee in stating that it was the Attorney Gen- 
eral’s Committee’s report or portions thereof that had been cited in 
the Zenith case, whereas he now admits it was not that report that 
was used but some other report. 

I think the gentleman, Mr. Thomas C. McConnell, deserves condign 
criticism for thus misleading this committee. 

I am very happy, however, that he has admitted his error and that 
he has asked me to put this admission of error into the record. His 
letter will be accepted in the record. 

I had admonished Mr. McConnell at the outset of his testimony that 
this committee would not be used as any kind of a forum to advance 
the cause that he was seeking to advance in litigation in which he has 
been acting as attorney for the Zenith Corp. 

Now, we have before us a very distinguished member of the bar, 
president of the American Bar Association, Mr. Loyd Wright. 

I want to say, Mr. Wright, that the American Bar Association has 
always been very helpful to this committee. Many bills have been 
submitted to the American Bar Association for comment, and its re- 
ports have been read by this committee and subcommittees thereof, 
with a great deal of comfort. 

Mr. Wrieut. Thank you, Mr. Chairman. 

I am in the unhappy position of appearing—— 

The CHAIRMAN. y ou may be seated, if you wish. 


STATEMENT OF LOYD WRIGHT, PRESIDENT, AMERICAN BAR 
ASSOCIATION 


Mr. Wricut. May Istand? I feel more at home. 

The CHAIRMAN. Yes. You feel like you are trying a case. 

Mr. Wricurt. If I may. 

I am in the unhappy position of appearing before you without any 
definitive action having been taken as yet by the American Bar Asso- 
ciation. 

I have filed a statement, and will have this afternoon copies for all 
of the committee, offering our services. 

Under our procedure, the house of delegates is the policy making 
body, and no one else has any authority to take a definite position on 
proposed legislation. 

We can, however, in the interim, and I will as soon as the section 
on antitrust submits its report, contact the board of governors who 
have the interim authority to speak on behalf of or authorize others 
to speak on behalf of the American Bar Association. _ 

I might say that I think it is safe to assume that since 45 of the 
60 members of the Attorney General’s Committee were lawyers of 
the—I mean 46—and of the 46, 40 are members of the American Bar 
Association’s antitrust section, that in all probability that will cast 
a shadow of what we may expect ultimately in the report. 


———— 
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But it is our desire, sir, to be helpful and to do whatever we can 
in response to the chairman and the committee’s request; and at some 
subsequent time when we have had the opportunity to thoroughly 
examine the report, to submit our thoughts. I am here to promise the 
committee that. 

I would ask, sir, that-this preliminary statement which I have 
drafted might be made a part of the record for two purposes: First, 
there has been much criticism or unhappy comment that the American 
Bar does not represent all lawyers at all levels, and I wish, so that the 
actual force of our report would be considered by the committee as 
coming from a truly representative body, to give you further statistics. 

The CuHartrman. I want to say, Mr. Wright, that criticism does not 
stem from this committee. 

Mr. Wrient. I did not hear, sir. 

The Cuairman. That criticism does not stem from this committee. 

Mr. Wricnt. I know that; I know that. But since I anticipate that 
we will have a very long and definite report or criticism or comment 
to make to the committee, I thought, if I anticipated that at this time, 
it would relieve the committee at some subsequent time from hearing 
that kind of a background foundation. 

The Cuarmrman. That is perfectly agreeable to us; and I think it 
would be a bit premature then to ask any questions of you unless you 
wish to ask any, Mr. McCulloch. 

Mr. McCutiocn. No. 

The Carman, Then we will expect an additional statement from 
the association later on. 


Mr. Wrieurt. Yes, sir. 

The Crarman. After you have had an opportunity, through your 
House of Delegates, to pass upon the various items. 

Mr. Wrient. Yes, sir. 

The Cuarman. Al] right, thank you very much. 

(The prepared statement of Mr. Wright follows :) 


May 23, 1955. 


To the Honorable Emanuel Celler, Chairman, and Members of the Committee on 
the Judiciary of the House of Representatives of the United States: 


Pursuant to an invitation of your honorable chairman, I have the privilege 
of appearing here to make a general statement on behalf of the American Bar 
Association in relation to the Report of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws. 

In order that the committee may have a thorough understanding of the pro- 
cedures of the American Bar Association in relation to legislation, may I be 
permitted to give you a few salient facts about the organization. We have be- 
tween 55,000 and 56,000 members scattered throughout the United States, Hawaii, 
Puerto Rico, and Alaska. The house of delegates, which is the policymaking 
body of our association, represents additionally approximately some 150,000 by 
the process of representation. This comes about by reason of the fact that State 
bar associations and local bar associations may certify representatives to the 
heuse of delegates, and they participate in the proceedings to a greater extent 
than the individuals who hold membership because the individuals have no in- 
herent right to be seated in the house of delegates by reason of individual 
membership. 

There have been, from time to time, statements made depreciating the broad 
base of both membership and participation in the House of Delegates. I would 
like, by the recitation of a few statistics, to prove that these statements must 
come about by a complete lack of understanding of the composition of the house 
of delegates. One hundred and twenty-one members of the house attended law 
schools within the State in which they are now practicing; 44 percent attended 
out-of-State law schools. All together there are 72 law schools represented in 
the house. As I before indicated, each State and Hawaii, Puerto Rico, and 








588 ANTITRUST AND MONOPOLY PROBLEMS 


Alaska are represented in proportion to the lawyer population, with a maximum 
number imposed of 4 by any one State bar association and 1 to a local associ- 
ation. Seventy-two percent of the members of the house of delegates are with 
law firms; 14 percent are in private practice; 5 percent are counsels with busi- 
ness firms; 3 percent are with government, Federal, State, or local; 2 percent 
are judges in Federal or State courts, 2 percent are law professors ; and 1 percent 
are association officials. Of the 163 members of the house that are with firms, 
49 percent are with firms of not to exceed 5 members; 24 percent are with firms 
between 6 and 10 members; 16 percent are with firms between 11 and 15 mem- 
bers; and 11 percent are with firms of more than 15 members. 

Seventeen members are from communities that have less than ten thousand 
population. Approximately one-third of the members of the house of delegates 
come from communities of less than 100,000 population. A second third come 
from medium size cities with population of 100,000 to 500,000. The other third 
come from the large communities of over 500,000 people in population. 

Mr. Chairman, the purpose of these statistics is to endeavor to set the record 
straight and prove that the membership of the American Bar Association is truly 
representative of all phases of practice, locale, and endeavor; and also that it is 
not overweighted in favor of any one economic, age, or social group. 

Keeping pace with the industrial revolution which has swept the Nation with 
the consequent growing importance of antitrust law resulting from greater and 
larger industry, it was inevitable that the American Bar Association would create 
a section of antitrust law. This was done in 1952, and the section now has 1,900 
members who live in 42 States, the District of Columbia, Alaska, Hawaii, and 
Puerto Rico. 

The Attorney General’s Committee which has made the comprehensive and 
provocative report, which, in turn, is the subject of this distinguished committee’s 
attention, is composed of 60 members, 14 of whom are nonlawyers, most of whom 
are economists. I am pleased to learn that of the 46 lawyers on the Committee 
40 are members of the section of antitrust law of the American Bar Association. 
This is undoubtedly because of the high proportion of the profession who are ex- 
perts in the field being members of the association. 

In reference to the report, may I be privileged to make one or two general ob- 
servations: First, may I comment on that part of the report which states the 
existing law as interpreted by applicable court decisions. Your hearings and 
those of other congressional committees have already indicated that the report 
is a skillful, workmanlike, and lawyerlike job in this respect. While I have read 
criticisms of the recommendations of the report, no one has yet, so far as I am 
aware, challenged the accuracy of the analysis of the report of the judicial inter- 
pretations given existing statutes. This in itself is a great accomplishment. 

The effective enforcement of laws so complex in their nature as our antitrust 
statutes requires that those who seek to become acquainted with the requirements 
of the law may readily do so. A mere perusal of the report shows that it goes 
into many different problems arising in the antitrust field, discusses the merits of 
conflicting philosophical views, and is rich in its references to original source 
material. The footnotes are keyed to virtually every Supreme Court case con- 
struing the basic antitrust statutes. Here in the single volume of less than 400 
pages the law student, the practicing lawyer, and the courts may find a ready 
reference to the antitrust laws and to the cases in which the courts have con- 
strued those laws. This isa worthy contribution in itself. 

Next, may I comment relative to that part of the report which contains recom- 
mendations “To the Executive as to antitrust enforcement; to the judiciary on 
he interpretation of the antitrust statutes; and to the Congress on legislation 
affecting antitrust policy.” We of the American Bar Associaion are grateful that 
all who are affected have been invited or will be invited to testify before this com- 
mittee. It is in the best American tradition that the pros and cons be presented 
to the elective representatives of the people to determine the policy that best 
serves the public interest. It would be strange, indeed, if recommendations that 
might be made by the report on proposed legislation by the Congress did not have 
serious and vigorous opposition. The American lawyer will, I am sure, expect the 
Congress, after the hearings are closed, to enact such legislation of restraint as 
may be indicated to be necessary, preserving, however, the free-enterprise com- 
petitive system, under which our people and our industries have so greatly 
prospered, to the fullest possible extent. 

It is with great regret that I cannot come to this committee with definitive 
observations and criticism from the American Bar Association. Our system 
requires the house of delegates to determine policy on proposed legislation. In 
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the absence of a meeting of the house of delegates, interim action may be taken 
by the board of governors. The board of governors recently met, but did not 
have the report before it in time to give the necessary study to permit it to 
formulate a policy of recommending or criticizing specific proposals. The house 
of delegates will next meet at the annual meeting of the American Bar Associa- 
tion at Philadelphia this coming August 22 to August 26. I will be most happy 
to request of the chairman of the section of antitrust Jaw that he make a rec- 
ommendation to the house of delegates and ask that body to take definite action 
so that we may respond to your request for definite comment at the earliest nos- 
sible time. I venture to suggest, however, that, since 40 of the 46 lawyers of the 
Attorney General’s National Committee are members of the American Bar As- 
sociation’s section of antitrust law, unofficially at least, you would be justified 
in assuming that the report will accurately reflect any definitive action that may 
be taken by the house of delegates. 

I would be remiss in my duty to those whom I represent here were I to fail 
to express the appreciation of the lawyers of the Nation to the members of the 
committee, whatever may be their calling, who devoted their time, their energy, 
and their abilities in formulating this report. It is, I believe, in the best Ameri- 
can tradition. I am grateful, Mr. Chairman, for the privilege of responding to 
your invitation, and I am only regretful that timing has prevented me from being 
more definite on behalf of those I am here to represent. 

Most respectfully, 
LoyD WRIGHT, 
President of the American Bar Association. 


The Cuarrman. The second witness will be Mr. William Snow, 
general counsel, National Congress of Petroleum Retailers. 

I should like at this time to place in the record a statement submitted 
by Paul E. Hadlick, general counsel, National Oil Marketers Asso- 
ciation. We will accept that in the record. 

(The document referred to follows :) 


STATEMENT OF PauL E. Haprick, GENERAL COUNSEL, NATIONAL O1n MARKETERS 
ASSOCIATION, WASHINGTON, D. C. 


The National Oil Marketers Association is an organization of independent oil 
jobbers, that is, persons and companies who own and operate their own businesses 
in the distribution of refined petroleum products. These members depend for 
their existence upon making a profit out of the marketing operation alone, 

In the marketing end of the oil business competition is intense. But the inde- 
pendent operates under a handicap. The independent oil marketer does not 
have his position fortified as the integrated oil companies do by profits from pro- 
duction, refining, pipeline, and tanker transportation and what amount to sub- 
sidies in the way of the 27% percent depletion allowance, the ability to write 
off drilling and development investments as expenses and the award of fast 
writeoffs supposedly in the interest of national defense. 

Let me begin by giving you a brief account of how the production of crude oil 
is limited to market demand (or below) so as to thus enhance and hold up the 
price and regulate its flow to market. For it is this operation in the petroleum 
industry that has closed the normal supply channels from which independents 
formerly chose to make their purchases. Likewise it has resulted in all of the 
increase in the price of refined petroleum products in the past 10 years going to 
the producers and refiners and none, or only a pittance, of the increase to the 

obber. 

; From what I have to say please don’t misunderstand me. I believe in true 
conservation of all natural resources. But true conservation envisions the use 
of engineering principles and not arbitrary market demand estimates such as 
are used today and which I will explain later. 

Following World War I the price of crude oil rose to above $3.50 per barrel. 
Production increased rapidly and by 1925 the country was producing more oil 
than it was using and prices dropped. This overproduction in the middle 
twenties created the strangest type of campaign by the major oil producers. It 
was a continual prophesying of a shortage of oil in the midst of overabundance. 
For example, in 1926 the preliminary report of the Federal Oil Conservation Board 
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to the President (and I might say that then as now such boards were influenced 
by the thinking or propaganda of the major oil companies) stated : 

“The total present reserves in pumping and flowing wells in the proven sands 
has been estimated at about 4% billion barrels which is theoretically but 6 years 
supply.” 

~ a Federal Oil Conservation Board’s 1930 report it stated that: “In but 
1 of the last 5 years (1926) has domestic demand for petroleum products been 
in excess of domestic production of crude.” 

This same 1930 report praised “the genuine efforts to maintain a balance 
between crude production and demand through proration and curtailment agree- 
ments under auspices of State authority.” You can see what the Board was 
working up to, namely, a system of prorating the production of oil to market 
demand. 

But, ever cloaking its mission under the banner of scarcity the Board piously 
stated its mission to be to “delay the coming of the day when an impending 
shortage of crude oil will cause a radical advance in the prices of the refinery 
products the public buys.” This was good window dressing. No greater hoax 
has ever been perpetrated on the American people. That, and its ever-ready 
prediction of an early exhaustion of oil. For in their 1930 report the Board 
added: 

“Even the most generous estimates place the date at which our oil reserves 
will be practically depleted under present rates of consumption, in the com- 
paratively near future.” 

Again in 1932 the Board, continuing to prophesy shortages in the face of 
overproduction, said: “At current rates of production, the equivalent of our 
present known oil reserves will have been withdrawn from their underground 
reservoirs in 10 to 12 years.” 

Therein you have the genesis of the control of oil production to market demand 
(or below). It has been so well implemented by State and Federal legislation 
and Administrative regulations and activities that the Senate Small Business 
Committee in 1949 stated (S. Rept. No. 25, 81st Cong., 1st sess.) : 

“There is a mechanism controlling the production of crude oil to market 
demand (or below) that operates as smoothly and effectively as the finest 
watch.” 

Briefly the legislation and regulations carrying out this gigantic scheme to 
limit the production of crude oil to market demand (or below) are as follows: 

1. Proration laws of the various oil-producing States enacted under the guise 
of conservation of a natural resource but giving authority to a State body to 
limit production to market demand. 

2. The Connally Act whereby crude oil produced in excess of State production 
quotas is prohibited entrance into interstate commerce. 

3. The interstate oil compact whereby the oil-producing States with the assist- 
ance of the large integrated oil companies endeavor to limit the total produc- 
tion of oil-producing States to or below market demand. 

4. The monthly forecasts of market demand issued by the Bureau of Mines 
of the Department of the Interior. 

Yet there are many people who say the oil industry is a competitive indus- 
try. Of course it is competitive where you operate in marketing and distribu- 
tion. But production, interstate transportation and refining are controlled and 
controlled just the way the major oil companies want it. 

Today the State of Texas allows oil wells generally to flow only 18 days a 
month, but in some areas only 13 days. Other big oil-producing States follow 
Texas very closely. The objective of all these State proration laws is to limit 
the production of crude oil to or below market demand. Yet they are paraded 
as conservation statutes. They still burn gas and sent a lot of it through com- 
mercial channels to compete with your fuel-oil business that might better be 
recycled into the ground to bring up more oil. Any conservation that has 
resulted from these so-called conservation statutes has been strictly incidental 
or accidental. 

At this point I should like to quote from the dissent of Prof. Louis B. Schwartz 
and others to the report of the Attornev General’s National Committee To Study 
the Antitrust Laws. The statement follows: 

“Another field in which great power over Federal commerce has been turned 
over to State regulation is petroleum. Here there is no explicit exemption from 
the antitrust laws: but a system of price maintenance by State officials has been 
preserved by periodically renewing congressional approval of an interstate com- 
pact on oil. Under the authority so granted the few oil-producing States co- 
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ordinate their oil production so as to control the price that the rest of the 
country must pay. This arrangement, like other exemptions, traces back to 
exigencies of the great depression and wears the protective coloration of a 
conservation measure. The fact of the matter is, however, that State regula- 
tion of production long ago detached itself from engineering considerations and 
proceeds primarily on the basis of realizing a profitable price for most producers. 
The Texas Railroad Commission has not even troubled to disguise its true role 
as pricemaker for domestic and even imported petroleum, but calls to account 
integrated oil companies that dare to import crude petroleum, with the implied 
threat that continued importation will lead to cuts in allowable domestic produc- 
tion. Thus the foreign commerce of the United States in a strategic material is 
governed by local officials, who in turn cannot help becoming the spokesmen 
for dominant industry groups.” 

If you study the history of the Bureau of Mines Forecasts of Demand you 
will find that the States producing oil follow such recommendations fairly 
closely. In 1949, following the shortage of oil the Senate Small Business Com- 
mittee reported that in 10 out of the 12 years the estimates were below demand. 
With the States following the Bureau of Mines estimates and that Bureau hitting 
low in 10 out of 12 years how could you expect anything but a shortage in the 
market. 

So, don’t let anyone tell you the oil industry is not regulated. It is, much 
to the disadvantage of jobbers and distributors and the public as purchasers. 

Superimposed on this domestic proration scheme is the International Petro- 
leum Cartel which is now before the courts charged with violation of the Federal 
antitrust laws. This cartel could not operate efficiently unless it was able to 
hold back domestic production of crude oil. 

Our crude oil producers are clamoring for a tariff on oil or a limitation on 
imports whereas they should be producing what they can and fighting for their 
domestic and worldwide markets. Today the United States has over 2 million 
barrels a day of shut-in production. The more you shut in the higher your cost 
of producing what you do take out. If we would limit production only to strict 
engineering principles and throw out the market demand feature, the United 
States oil producers could compete in the domestic and world markets without 
any tariff protection. 

The more one studies this set of statutes and activities the more one becomes 
convinced that the independent oil jobber has been placed in the squeeze and the 
public is being fleeced. Were the oil companies themselves to agree to limit the 
production of oil they would quickly be found guilty of violating the antitrust 
laws. But by going through the process of nominating what they would pur- 
chase in Texas, and Texas then using these nominations and the Bureau of Mines 
forecasts of demand and fixing the production at or below such nominations or 
estimated demand they have accomplished a control unsurpassed in any industry. 
Suppose a group of manufacturers agreed to restrict their production; you know 
what would happen to them. It is high time the independent oil jobbers—yes, 
even the oil consumers—rose up and demanded that their representatives in Con- 
gress eliminate this entire pattern of Government control and regulation of the 
oil industry. Just because it benefits a few large oil companies and the oil pro- 
ducers is no excuse for its continuance. The fact that it has so disastrously 
affected independent oil jobbers in their operations and foisted upon the con- 
sumer high and monopolistic prices for petroleum should be reason enough for 
Congressmen from oil consuming States to demand a change. 

I have thus far given you a glimpse at the benefits which the major oil com- 
panies enjoy from a sort of legalized monopolistic control over the production of 
oil. With such control over production they have been able to practically elimi- 
nate the independent refiner, or make such independent refiner so dependent upon 
the majors for crude supply or pipeline transporation that the independent re- 
finer is no longer the factor in the competitive supplier market from which job- 
bers must purchase their products. 

I could spend many hours on the factors of control over oil tankers and pipe- 
lines but time only permits me to mention them. ‘These links in the transporta- 
tion of crude and product to market are controlled by the major oil companies 
not only providing control over what supply shall enter a market but enhancing 
their coffers with transportation profits that should not be permitted. Pipelines 
and tankers as transportation agencies should be divorced and operated as are 
the railroads. As you know the railroads cannot mine, ship over their lines, and 
sell coal in the market. It is most unfortunate that when the commodities clause 
of the Interstate Commerce Act was adopted that pipelines and tankers were not 
included. 
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DEPLETION 


To this array of guarantied profits emjoyed by the major oil companies we 
must add their special benefits under the income tax laws of the United States. 
I refer to the 2745 percent depletion allowance in the production of oil and its 
twin the privilege of writing off completely all drilling and development costs. 
It amounts to a double deduction with respect to the same capital investment plus 
the fact that the depletion allowance goes on indefinitely and does not end when 
100 percent is reached as in the case of depreciation. 

Permit me to qvote a short statement from the testimony of Clint Elliott, an 
oil jobber from Pine Bluff, Ark., who, representing the Arkansas Independent 
Oil Marketers Association told the House Ways and Means Committee 2 years 
ago as follows: 

“I seriously doubt that there has ever been a purely patriotic oil well drilled 
in the history of the world. They are in business to make money just like I am, 
and if having a good supply of oil is to the benefit of the United States as a 
whole, it is a byproduct of their real objective. I don’t object to their making 
money but I do get sick and tired of seeing people cover up their greedy desires 
with the American flag. I have to work hard to sell petroleum products. The 
independent producer is guaranteed a fair share of the crude oil market by 
proration laws. The only way I can get a fair share is by hard work. On top 
of this pororation protection, they get what is known as a depletion allowance 
which, in my opinion, is about equivalent to a license to steal. As a matter of 
fact, I believe I would rather have the depletion allowance.” * 

The word “depletion” is simply a word used in place of the word “depreciation” 
when applied to oil and mining properties. There is nothing wrong with per- 
mitting a “depletion” allowance just as you allow depreciation on trucks and 
business properties. But the depletion allowance should be as logical as the 
depreciation allowance; that is, when the capital invested has been recovered 
it should end there. But such is not the case with depletion in the oil industry. 

A. good definition of depletion is as follows: 

“Depletion is that deduction from operating income provided to cover capital 
consumed in the operation of a mine or an oil or gas well, forest, or natural 
deposit.” 

An annual depletion allowance for tax purposes is merely a method of allowing 
a credit for that portion of the capital assets that have been removed and sold. 
Annual depletion, like depreciation allowed on other capital equipment or prop- 
erties, should be permitted only to such an extent as to compensate the taxpayer 
for the exhaustion and wasting of wealth. But when the time comes that an 
oil or gas producer has taken depletion allowances on his tax return, whatever 
the rate, equal to his cost, then in that event no further deductions should be 
permitted. 

Since only income is taxable under the Federal income-tax laws you can see 
that there can be no objection to the proper allowance of depletion to oil and 
gas producers or other natural resource industries. The point to remember is 
that the percentage depletion method in the oil industry returns to the producer 
his capital over and over again and thus provides a hidden subsidy from the 
Federal Treasury. 

From the time the Federal Income Tax was adopted on March 1, 1913. until 
the year 1918 the basis for determining depletion allowances for oil and gas 
were no different than any other industry, namely, the cost or its fair market 
value as of the date of the enactment of the first tax law. That should have 
remained the basis for depletion in the oil industry—a method whereby a tax- 
payer in the natural resource industries avoided paying taxes on capital. and 
vet contributed its fair share of taxes on true income. 

From 1918 to 1926, discovery depletion was permitted. Under this method cost 
or investment were dropped in favor of the adoption of an engineering concept of 
the value of the oil in the ground. This was called discovery depletion. The 
principal point to remember about discovery depletion is that the value or capital- 
ization was placed upon the property after the discovery of the oil, gas or min- 
eral. Even this was somewhat hemmed in by a requirement that it only applied 
to the discovery of new fields—it was not allowed in an area which was a proven 
area at the date of purchase or acquisition by the taxpayer. Although described 
by the counsel for the Senate committee as “the only case under the income-tax 





‘House Wavs and Means Committee, hearings on H. R. 4294, Trade Agreements Exten- 
sion Act of 1953, pp. 1863-1364, 83d Cong., 1st sess. 
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law where increment in value since March 1, 1913, escapes taxation” * and thus 
operating as a Federal subsidy or bonus to the wildcatter or prospector, it did 
have the merit that it was not a beneficial covenant running with the land to be 
used for the benefit of the purchaser for all time to come. 

In 1926 the Congress abandoned the discovery depletion principle in favor of 
a more benficial subsidy—at least to the major oil companies who had purchased 
the oil lands and leases from the wildcatters. The Congress then adopted the 
infamous 27% percent depletion allowance in the production of oil and gas. Other 
mineral industries were given percentage depletion allowances but most of them 
were in the 5 percent to 10 percent class—only sulphur at 23 percent came close. 
And, of course, the production of oil, gas, and sulphur are closely related. 

Thus, since 1926, the Federal tax laws have authorized an oil and gas company 
to deduct 27% percent from the gross income from any property producing oil or 
gas. The 27% percent depletion allowance or deduction is computed as a per- 
centage of income from each property without regard to the amount of the invest- 
ment or to the amount of prior depletion deductions—and further without regard 
to the fact that the drilling and development costs had previously been written 
off as expense. One saving condition was attached, namely: In no case may the 
deduction exceed 50 percent of the net income from the property—something that 
I do not believe happens except in the case of small stripper wells; and that group 
is now asking Congress to eliminate this 50 percent limitation. 

Obviously, over the life of an oil or gas-producing property the depletion allow- 
ance will not only exceed the investment or cost, but it will go on and on and pos- 
sibly exceed the value on date of discovery. 

It is quite difficult to get figures from the major oil companies which show 
the extent of the subsidy given them in this 27% percent depletion allowance. 
This because they keep two sets of books. Legally, of course. One set is for 
income-tax purposes and the other for the stockholders. For the stockholders 
and in the published statements of the major oil companies the depletion reflected 
is based upon the cost of the oil in the ground as found in the accounts of the com- 
pany and bears no relationship whatever to the depletion deductions provided 
for in the income-tax laws. 

I can illustrate this to you. Before the House Committee on Interstate and 
Foreign Commerce Mr. W. W. Keeler of Phillips Petroleum Co. was asked this 
question : 

“Does the depletion reflected in the published statements of the company rep- 
resent the 27% percent depletion allowance?” 

To which Mr. Keeler replied : 

“No, the depletion reflected in the published statements is based upon the cost 
of the oil in the ground as reflected by the accounts of the company and bears 
no relationship whatever to the depletion deductions provided for in the income- 
tax laws.”* Just to show you what this meant for Phillips Petroleum Co., it 
made net after taxes in the year 1952 the sum of $75,284,261 and paid $16,500,000 
in taxes. That same year the 2744 percent depletion allowance was $33,033,000. 

Another example on this point of double-bookkeeping. When Sidney Swens- 
rud of Gulf Oil Corp. appeared before the House Ways and Means Committee in 
1951 he was asked : 

“Do the statements that your company sends to its stockholders yearly or 
semiyearly on their face show anything with regard to depletion allowances 
at all?” 

Mr. Swensrud’s answer was: 

“No, sir, they do not show the statutory depletion. The satutory depletion 
enters into the accounting figures as a formula for calculating the tax that 
you have to pay.” ‘ 

While the information on this subject of two sets of books is meager I assume 
from the published testimony thus given that it is the general practice among 
the major oil companies. 

But the subsidy involved in this 27%4 percent depletion allowance can better 
be visualized if we look at several companies that only produce crude oil and 
gas so that other operations such as refining and marketing are not involved— 
particularly the losses incurred in marketing by the majors. 

Argo Oil Corp., listed on the New York Stock Exchange, a strictly oil and gas 
producer made net profits after taxes in the year 1952 of $3,496,477 and paid 
Federal income taxes of $91,660. 


2Senate Finance Committee, hearings on Revenue Act of 1926, H. R. 1, 69th Cong., 
l1st sess. 

* Hearings, House Interstate and Foreign Commerce Committee, Petroleum Study, p. 131, 
83d Cong., 1st sess. 

* Hearings, Revenue Revision Act of 1951, pt. 3, p. 1715, 82d Cong., 1st sess. 
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Kerr-McGee Oil Industries, Inc., for the year ended June 30, 1952, had net 
income after taxes of $2,234,688 and paid Federal income taxes of $78,082. 

The Superior Oil Co. (California) for the year ended August 31, 1952, had 
net income of $11,900,165 and paid Federal income taxes of $200,000. 

But one of the biggest and best companies enjoying this depletion subsidy is 
Amerada Petroleum Corp. I tried to secure from Standard and Poors Corp. 
reports the amount of Federal income-tax paid by Amerada but find this item is 
buried in a classification reading: “Operational, general expense, taxes, etc.” 
It is quite obvious that Amerada pays little, if any, Federal income taxes, 
though in the year 1952 this company made net profit of $16,296,652. In the 
January 1946, issue of Fortune magazine there appeared a long article on 
Amerada Petroleum Corp. which summed up this depletion racket very well. 
It said: 

“Amerada’s tax situation is a businessman’s dream. The corporation quite 
literally does not have to pay any Federal income tax if it does not want to. 
This is due to the highly reasonable provisions of the internal-revenue law de- 
signed for producers of crude oil. Amerada pays so little in Federal income 
taxes that it does not even segregate the tax item in its annual reports. In 
wartime, though Amerada’s profits soared, it made no provision for excess- 
profits taxes, and from 1943 to 1944 its normal Federal income tax actually 
declined. In 1944, on a gross of $26 million, a gross profit of $17 million, and a 
net after all charges of $5 million, Amerada’s allowance for its Federal income 
tax was only $200,000.” 

It is among these strictly producing companies that one can get an idea of 
the magnitude of the twin subsidy of depletion and writeoff of drilling the devel- 
opment costs. The major integrated companies benefit to the degree that they 
produce oil and gas, though they have other operations upon which taxes are 
paid—or profits made in production and transportation are offset by losses 
absorbed in the marketing department. 

zater I expect to go into more detail on the writing off of drilling and develop- 
ment costs. But for some purposes one must consider both the depletion allow- 
ance and the writing off of drilling and development costs together to get a true 
picture of the company figures. For example, Socony-Vacuum Oil Co., in 1952 
reported net income after taxes and expenses of $171,091,587, and paid Federal 
income taxes of $51 million.’ In that same year of 1952 Socony-Vacuum took 
a total of $45,184,000 as the 274%4-percent depletion allowance and wrote off 
another $52,076,000 for intangible drilling costs. It is interesting to note how 
Socony-Vacuum handles the intangible drilling costs for tax purposes and for 
its own books. Socony-Vacuum’s report to the House Interstate and Foreign 
Commerce Committee stated that for the purposes of the company’s books: * 

“All intangible drilling costs of productive wells are capitalized and depleted 
by individual properties on the same basis as producing-property costs.” How- 
ever, for tax purposes the company states: 

“Tax treatment is in accordance with Internal Revenue Code and regulations. 
The company has elected for tax purposes to treat intangible drilling costs as 
current expegse.” 

Permit me to just give you a few more figures on net income and Federal 
income taxes paid in 1952 by integrated oil companies with which you are 
perhaps somewhat familiar : 


| a Federal 











Net income income 
taxes paid 
| | 
Atlantic Refining Co ; sh --f $40, 476,692 | $16, 167, 516 
Continental Oil Co_. . ‘ | 38, 087, 890 14, 400, 000 
Plymouth Oi] Co__.. | 10,295,792 | 4, 645, 000 
Pure Oil Co | 27,304,373 | 12, 094, 732 
Sinclair Oil Corp | 86,475, 303 | 17, 000, 000 
Standard Oil Co. of California. : ; | 174,030, 499 | 40, 700, 000 
Standard Oil Co. of New Jersey 519, 981,109 | 293, 000, 000 
Sun Oil Co_. on kes aera : | 43,013, 063 13, 700, 000 
The Texas Co. ; ; , | 181, 242,172 47, 200, 000 
Tidewater Associated Oil Co ‘ 31, 116, 521 | 8, 219, 000 


Union Oil Co. of California... .__._. a apes vit eS . | 27, 579, 759 | 4, 800, 000 








5 ete: House Interstate and Foreign Commerce Committee, Seta Stabe, 3 Pp. . 260, 
83d Cong., 1st sess. 
® Ibid., p. 269. 
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Before leaving the figures entirely let me call your attention to those of 
Humble Oil & Refining Co., a company owned about 80 percent by Standard 
Oil Co. of New Jersey and which in its operations, while integrated to a certain 
extent distributing about one-sixth of the products in Texas, is still on balance 
a big crude oil preducer. In 1952 Humble Oil & Refining Co. made net income 
after taxes and expenses of $145,292,144, and paid Federal income taxes of 
$30,500,000. In that year it took a depletion allowance of $88,480,000. For tax 
purposes it wrote off another $63,044,110 for intangible drilling costs but on its 
books the amount thus written off was only $28,458,000." 

When the Revenue Code of 1954 was before the Senate last summer Senator 
Williams, of Delaware, endeavored unsuccessfully to reduce the 27% percent 
depletion allowance to 15 percent. He submitted some astounding figures for the 
Congressional Record on June 30, 1954. They were figures from the Treasury 
Department but identified the companies only by symbol. Company A, for 
example, took a statutory 27% percent depletion allowance on its tax return 
of $17,505,000. While on its own books on a cost basis the depletion amounted to 
but $518,000. The net taxable income before excess depletion was $19,447,000. 
Yet its actual taxable income was $2,460,000. 

It is my opinion that, despite the fact that we had an excess-profits tax 
during World War II and again during the recent Korean war, the major oil 
companies and the oil producers paid little if any such excess profits taxes— 
yet they were among the greatest to benefit from war. When Mr. Keeler of 
Phillips Petroleum Co. was before the House Committee on Interstate and 
Foreign Commerce he was asked if Phillips ever paid an excess-profits tax. 
He replied: 

“No; we are not paying an excess-profits tax this year. I am not sure 
whether we have even had an excess-profits tax or not. I understand we 
had a small amount.” * 

And does the Federal Treasury benefit from the operations of the major 
oil companies in international trade—trade which is protected by military 
service supported by you and I?—the answer is little if anything. In a Senate 
report of 1948 on “Navy Purchases of Middle East Oil” it states (S. Rept. No. 
440, pt. 5, 80th Cong. 2d sess.) : 

“The oil companies have shown a singular lack of good faith, an avaricious 
desire for enormous profits, while at the same time they constantly sought the 
cloak of United States protection and financial assistance to preserve their vast 
concessions. 

ok * * of ok * o 


“The representatives of the oi! companies made a special effort to impress 
the committee with the allegation that the parent companies, Standard Oil 
of California and the Texas Co. paid large amounts in United States taxes. 

“During the course of the hearings, however, it developed that their subsidiary, 
Bahrein (Canadian corporation) had accumulated profits and surplus of over 
$91 million in the course of 15 years on a capital stock of only $100,000. This 
company, according to the record had paid no taxes to the United States or even 
to Canada.” 

DRILLING AND DEVELOPMENT COSTS 


The matters of percentage depletion and the writeoff of drilling and develop- 
ment costs are so interrelated in the oil industry that they must be considered 
together to get a fair understanding of the tax subsidy thus given to oil producers. 

Under Treasury Department regulations, of doubtful legality in their origin, 
but later approved by the Congress, drillers of oil and gas wells have the option 
to deduct, as an expense, intangible drilling and development costs. The Sec- 
retary of the Treasury in 1951 described it to the House Ways and Means Com- 
mittee as follows: 

“In addition to the highly favorable depletion allowances, oil producers can 
immediately deduct for tax purposes a substantial part of their outlays for drill- 
ing and development. The amounts of capital investment thus written off at 
the outset have no effect on the future percentage depletion deductions. This 
results in a double deduction with respect to the same capital investment. The 
combined impact of percentage depletion and the privilege of deducting drilling 





7Ibid., p. 376. 
8 Hearings, Petroleum Study, p. 98, 83d Cong., 1st sess. 
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and development costs as a current expense is to wipe out the tax liability on 
incomes running into millions of dollars.” ” 

So far as I am aware the oil industry is the only industry that enjoys this 
particular type of tax avoidance or tax subsidy. It would be equivalent to a 
jobber writing off as expense any buildings or tanks erected, or trucks pur- 
chased. And, combined with the depletion subsidy, the right to continue to write 
them off year after year. 

Proration of oil to market demand (or below) transportation profits from 
operation of pipelines and tankers, fast writeoffs for so-called emergency facili- 
ties, the 274% percent depletion allowance and the privilege of writing off drill- 
ing and development costs have removed the financial risk of integrated oil 
companies so that they can be said to operate in a preferred class. If there is 
any risk left in the operation of the integrated oil producers such risk has been 
assumed or underwriten by the Federal and State Governments. 

Men with money invested in marketing facilities alone must compete with the 
direct distribution facilities of those so heavily fortified with Federal subsidies. 
I do know that the oil jobber has been fairly well squeezed out of the retail 
gasoline business in the big cities and that while there are many hardy men 
left, and perhaps newcomers entering, the trend is to smaller operations in the 
areas unprofitable to the integrated companies. Acquisition of desirable loca- 
tions and properties by the majors goes on. In some figures from the Senate 
Small Business Committee I found that in a 6% year period Socony-Vacuum 
over the United States acquired 600 independent filling stations from their former 
independent owners and over 200 wholesale bulk plants from independent jobbers. 

What is the answer? How can jobbers be protected in their American right 
to be free to buy on an open market as they are required to sell on an open 
market? 

In my humble opinion the answer lies in either of two directions: 

(1) The phony proration of oil production to market demand (or below) 
must be ended, or at least the Federal aids to such oil control removed; or 

(2) Oil marketers must fight for the divorcement of oil marketing from the 
other branches of the oil industry. 

Oil marketing divorcement can be accomplished in two different ways. First 
it could be accomplished by legislation, State or Federal. With the efficient 
major oil lobby that exists in Washington today it is difficult to get legislation 
through the Congress unless the oil jobbers more generally supported same. 
There have been hearings in past years and I was stunned to see many oil job- 
bers oppose the legislation. Some were perhaps sincere in their opposition, 
others sought the favor of their suppliers in opposing it, while others we know 
had their statements prepared by employees of one of the major oil companies. 

The most efficient way to accomplish oil marketing divorcement would be for 
the Department of Justice to bring suits as it has in the matter of the meat 
packers, the motion picture producers, the Pullman Co. and others, to divorce 
the marketing facilities. One such suit is now pending on the west coast against 
the seven major oil companies operating in that area. The case has been a 
long time coming to trial but it will present the issue, we hope, and be favora- 
ble to divorcement. When this case was filed the then Attorney General prom- 
ised that additional segment suits would soon be filed. The filing of such a suit 
in New York and New England right now would be most opportune. No area 
in the United States is so completely controlled by the oil monopoly as the 
New England area. 

I assure you that I wish I could have covered the above subjects in shorter 
space. Yet I have only given you the highlights. To paint the full picture of 
the monopolistic practices existed in the oil industry would take many days. 

What can be done about it? Left to run its course without some correction 
I think you must realize the answer—the gradual diminishing of the jobber 
operation if not its elimination. You know old John D. Rockefeller had a slogan 
“Pay no man a profit” so if the oil monopoly can get the independents to work 
for meager wages that is exactly where they are headed. 

Perhaps it is later than we think. I know many a free heart in oil marketing 
has had to let the “economics” of his business overrule his heart's desires. 
Many jobbers are almost as subject to the will and whims of their suppliers as 
if they were chattels. 


10 Hearings, House Ways and Means Committee, Revenue Revision Act of 1951, pt. I, 
p. 12, 82d Cong., 1st sess. 
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Today the integrated oil industry is more powerful than the United States 
Government and all the people in it. It is high time the Government asserted 
its powers, enforced the antitrust laws vigorously against the oil monopoly and 
the Congress look carefully at the legislation that has been enacted to fortify 
the Oil Trust in its present position. 


The Cuarrman. You may proceed, Mr. Snow. 


STATEMENT OF WILLIAM D. SNOW, COUNSEL, NATIONAL 
CONGRESS OF PETROLEUM RETAILERS 


Mr. Snow. Mr. Chairman and gentlemen, my name is William D. 
Snow—S-n-o-w—and I am counsel for the National Congress of 
Petroleum Retailers, Farwell Building, Detroit, Mich. 

The Cuarrman. Have you a prepared statement ? 

Mr. Snow. No, Mr. Chairman. I am sorry that it is rather marked 
up, and I prefer to talk from my notes, if I may, instead of giving 
you the statement. 

The CHarrmaNn. Well, under the rules we usually require a state- 
ment. However, we will not invoke the rule against you. You may 
read from your notes. 

Mr. Snow. All right. 

The CuHarrman. I should like to announce that hereafter witnesses 
will be required in advance to submit statements in sufficient number 
for the perusal of each member of the committee. 

Mr. Snow. Mr. Chairman and members of the committee, the Na- 
tional Congress of Petroleum Retailers, which I represent, is the 
national trade association of service-station operators and gasoline 
retailers. 

There are more than 200,000 service-station operators, gasoline re- 
tailers, operators of automotive service stations across the country. 

The overwhelming majority of these men, more than 80 percent 
of them, are what are called lessee-dealers, that is, they lease their 
stations from the major oil companies or the other oil companies 
whose products they handle. 

In many instances the companies do not own these stations. The 
companies have acquired control of these stations from the owner 
and lease, and then re-lease them to the service-station operator. But 
the characteristic conditions in relationship of the business is that 
the retailer is a lessee of the company whose products he distributes, 
whose products he retails. 

The present problems which affect this segment of the petroleum 
industry are in sharp contrast to the prosperity of the industry 
generally. 

The committee will take notice and probably is acquainted with. 

The Cuarrman. May I ask how many members are there in your 
association ? 

Mr. Snow. 35,000 out of something over 200,000 in the business. 

The CHarrman. Of those 200,000, how many own their stations 
including the property, the real estate ¢ 

Mr. Snow. Probably about 10 percent, Mr. Chairman. 

The statistics covering the entire 200,000 are difficult to come by, 
but the statistic that has been used in the trade press is that less than 
20 percent of these stations are individually owned or controlled, and 
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the balance are controlled, are either leased from the oil company or 
re-leased through the oil company. 

The Cuatrman. Are those leases usually for any particular dura- 
tion or are they at the sufferance of the oil company ? 

Mr. Snow. In effect, they are at the sufferance of the oil company. 

The normal term is 6 months or 1 year, so that they, however, have 
short-term cancellation clauses, 10-day cancellation clauses, 30-day 
cancellation clauses, and the term being for only 6 months to 1 year, 
the effect of the short term, together with the short-term cancellation 
clause, is that the lessee’s head is always on the block. The ax is always 
sharpened to dispossess him. 

He does business under the continuing threat of dispossession and of 
cancellation or refusal to renew that lease at the anniversary date. 

The CHatrman. So that the business life of your members, the 
gasoline life, if I may put it that way, of your members is subject to 
the whim, caprice, or judgment, however you may put it, of one of the 
gasoline companies ? 

Mr. Snow. Yes, that is a very succinct statement of the conditions. 

The Cuarrman. Would you call such an individual an independent 
businessman ? 

Mr. Snow. Well, they are called independent businessmen, but they 
lack all of the rights which make a man independent. They are 
lacking in the right to fix the prices for the products which they sell ; 
they lack the right to choose the products which they sell; they lack 
the right to control their hours of operation, their methods of opera- 
tion; they lack the right to advertise in the way in which they choose; 
they have little control over their margins of profits or other factors 
concerned with their business; they are called independent business- 
men. 

That method of doing business, of retailing gasoline, was adopted by 
the oil companies because, first, there was a tax advantage and, sec- 
ondly, because it was profitable, as the Iowa plan in the early 1930’s, 
but though these men are called independent businessmen, they lack 
all of the rights which make a man independent. 

The Cratrman. The reason why I direct these questions to you is 
that recently the New York Times had an editorial which indicated 
that the number of independent small-business men was considerably 
on the increase. Certain statistics with reference thereto were set 
forth. My reply to that editorial is in the letters to the editor 
column of the New York Times this morning. I did not know that 
there was in this country a group of 200,000 gasoline dealers of the 
type that you have mentioned. 

But it only emphasizes my contention that I could hardly call that 
type of businessman an independent small-business man. 

Mr. Snow. I might say that that lack of independence is so marked 
that in some areas these men have joined labor organizations. 

The teamsters union in the three counties of northwest Indiana, ad- 
jacent to the Chicago area, 600 service-station operators have become 
members of the teamsters union, in an effort to redress some of the 
conditions of control which deprive them of independence, and to 
which they are subjected in their relationship to their suppliers. 

Mr. McCutxocn. I would like to ask this question: You mean that 
the lessees of oil and gasoline stations themselves are members of the 
teamsters union—— 
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Mr. Snow. Yes. 
Mr. McCutiocu (continuing). To the extent that you testify? 
Mr. Snow. Yes. In that particular area, 100 percent of them, 
approximately 100 percent, of the lessee operators are members of 
the teamsters union. It was the largest meeting of service-station 
operators that I have ever attended. It wasa meeting of that union in 
Lake County, Ind., about a year ago. 

The Cuarrman. May I ask another question, please? 

Mr. Snow. Yes. 

The Cuarrman. Is there much of a turnover among these station 
dealers? 

Mr. Snow. Mr. Chairman, there is a most shocking rate of turnover 
among these people. The figure, the percentage, of service-station 
operators who fail in business or are forced out of business or quit 
business due to inability to make a living is 3314 percent a year ; 65,000 
out of 205,000 or 210,000 quit business, go out of business, each year. 

Mr. McCutxocn. I would like to ask the witness what the average 
investment is of each of these people making up the 3314 percent who 
go out of business each year. 

Mr. Snow. I don’t know the average investment of those who go 
out, but the average investment or the estimated investment of those 
who are in business is.about $7,000. 

The Department. of Commerce has done a study of the minimum 
capital requirements to enter the service-station business, and has used 
the figure, has used figures, indicating $7,000 as a fair average. 

Dun & Bradstreet surveyed the industry 2 years ago, and of 365 
stations showed an average invested capital of $11,000. That, I think, 
however, is high for the average. 

Mr. McCuttxocu. I would like to ask this question also: Of the 
number that go out of business each year, what percentages are lessees 
from major oil companies, and what percentage are retailers in their 
own right? 

Mr. Snow. I cannot give you the answer to that. We do not have 
those figures broken down. 

Mr. McCunxocn. Do you not think that is a very important figure 
in view of the field in which you are testifying before this committee ? 

Mr. Snow. Yes, I think it is. 

Mr. McCutxocn. Could you get that figure for us? 

Mr. Snow. No, I cannot get it for you precisely, but I can tell you 
this, that the percentage is higher, of course, among the lessee retailers 
than it is among those who own their own stations, so that actually 
the 3314 percent overall figure is possibly 35 or 38 percent of the 
lessee stations. 

Mr. McCutrxocu. How do you come to the conclusion that the per- 
centage of those going out of business is higher among those who are 
lessees than those who are owners of the stations themselves, if you 
do not have the figures? 

Mr. Snow. Well, we come to that conclusion this way: We do 
have the figures in certain areas. For example, in testimony before 
the Small Business Committee, a witness testified that in a certain 
Buffalo area, an area adjacent to a certain Buffalo suburb, a suburban 
area, there was a relatively higher percentage of failures with the 


lessee stations. 
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Our general experience with the problem enables us—enables me—to 
make that statement as a matter of opinion in dealing with these 
lease cancellations, and quitting of business by dealers in my own 
exnerience, 

However, I might give you this figure, this statistic quotation, from 
a major refining company. 

Jack Lenker, who is the retail and wholesale sales manager of Gulf 
Refining Co., in addressing the Tennessee Oil Men’s Association last 
year, in the spring of last year, last May, used the figure 3314 percent 
turnover of service-station operators, and he was talking, from the 
context of his talk he was talking, about the lessee retailers primarily 
and specifically. He was talking to jobbers about lessee retailers of 
major oil companies and of jobbers. 

Mr. McCutiocn. And that was over the entire United States 
was it? 

Mr. Snow. I believe that is the context of his remarks. I hate to 
ascribe to him more meaning than he had, but he used the figure—he 
said, “We have in this industry a 3314 percent turnover of service- 
station operators every year.” 

Mr. McCvtuiocw. Did I understand you to say that you had about 
35.000 members of your organization? 

Mr. Snow. Yes. 

Mr. McCuttocn. How many 

Mr. Snow. May I just make that statement a little bit more accu- 
rate. We are a representative trade association. We have affiliated 
associations in about 35 States, and the membership, our membership 
is. of course, our 66 affiliated associations, but the membership of those 
66 affiliated associations is approximately 35,000. 

Mr. McCvutiocn. How many of those memberships are of the self- 
owned business rather than the lessee-type business ? 

Mr. Snow. Again, I do not have a tabulation which I can give you, 
but TI can offer vou my opinion based on acquaintanceship with those 
associations and with their records; that the percentage of lessee re- 
tailers in our membership is somewhat less than the percentage of 
lessee retailers—to the total of service-station operators, and the rea- 
son for that is that some companies have discouraged and frightened 
their members from joining trade associations, so that the only deal- 
ers who are free in many areas, the only dealers who are free to lead 
or who are free to take an active part in a trade association, are the 
dealers who have such security as owning their own stations or leas- 
ine them from an individual which it gives them. 

The recent instance in Louisville, Ky., the effort to form the Ken- 
tucky Gasoline Dealers Association has been hampered by the fact 
that dealers of Standard Oil Co. of Kentucky in Louisville have been 
afraid to join that association, have given statements to representa- 
tives of the association, that, “I want my station. TI have been told, 
‘Well, you can join, but if you want your station that is something 
else again.’ ” 

So that this coercion not to join a trade association has reduced the 
number of lessees who have the courage to join. 

The CHatrmMan. What company does the frightening or coercing, 
as you put it? 

Mr. Snow. I beg your pardon, I did not quite get all that question. 
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The CHairman. What oil companies do the frightening or the 
coercion ? ‘ 

Mr. Snow. The only affidavits which I have in my file right here 
deal with Standard Oil Co. of Kentucky. cated 

However, I think it is well known that other companies in areas 
where an association is starting, or in some areas where it has been 
established, have created a feeling among their employees that they 
might—I should not call them employees, among their operators— 
that they might be subject to some discrimination if they step forward 
too much in an association, in association work. 

I have personal knowledge in Ohio where I am also counsel for 
the Ohio Gasoline Dealers Association—I have heard many operators 
say, “Well, I would like to take a more active part in association work, 
but I am afraid to. I have got a 6-month lease or 1-year lease; I 
don’t want to step forward too much, I don’t want to draw that fire.” 

This is not true of all companies, incidentally. Some companies— 
there are dealers in some companies against whom I have not heard 
that complaint. 

The Cuarrman. Who is the executive secretary of your Ohio asso- 
ciation ? 

Mr. Snow. I am the executive director and counsel; the field secre- 
tary is Thomas R. Cotton. 

The Cuatrman. Whois your president now ? 

Mr. Snow. The president is Arthur Katz of Columbus; and then 
we have districts in Toledo, Columbus, and Cincinnati, with field sec- 
retaries for those various districts. 

The Cuarrman. Has your counsel protested to any company which 
deals with their lessees in that way ? 

Mr. Snow. It is difficult to protest something which is done with as 
much subtlety and concealment as that fear which is engendered. 

We do plan a protest in the case of Standard Oil of Kentucky to . 
Standard Oil of Kentucky based on the affidavits which we have on 
the intimidation of their dealers not to join the Kentucky Gasoline 
Dealers Association. 

The CHamman.- The Standard Oil Co. of Kentucky—is it a sub- 
sidiary of any—— 

Mr. Snow. In Kentucky, the area of the association where it is ac- 
tive, is Louisville; that is Louisville and its environs. 

The Cyaan. May I ask, is the Standard Oil Co. of Kentucky a 
subsidiary of another company ? 

Mr. Snow. I beg your pardon ? 

The Cuarrman. Is it a subsidiary of another company ? 

Mr. Snow. No, Standard Oil Co. of Kentucky is one of the 22 
major integrated companies; it is, perhaps, less integrated because 
it does not have refining facilities, but it is one of the major companies. 
It, of course, was one of the original companies. 

The Cuarrman. Do you say these petroleum retailers have or have 
not the power to set their own prices for the products that they sell? 

Mr. Snow. They do not have the power to make their own prices 
for the products that they sell. The prices at which they buy and 
the prices at which they sell petroleum products are governed by well- 
defined devices used by the major companies in their relationship 
with the gasoline retailers. 

The Cuarrman. What are those devices? 











602 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Snow. The first device which I will mention, since it is a sub- 
ject of both of the bills being considered here and also the Attorney 
General’s committee’s report, is the device of price discrimination 
practices. 

Through granting to a few retailers or one or a small number of 
retailers in a particular area a price concession not granted to other 
retailers of the same company, and remembering that the business is 
on wheels, and through providing those retailers with large circus 
price signs, other retailers of that company can be forced to come 
into line on prices, on their retail prices. 

Assuming the existence of a 4-cent margin in a particular area, 
and the company desires to reduce it to 3 cents, this can be done 
by granting a 1-cent price reduction to 3 retailers who will reduce 
their price 1 cent, accompanied by big circus signs and other retailers 
are required to come into line. 

Another method that is used to influence or control retailers on 
prices is simply direct instructions with the implied threat of lease 
cancellation if such instructions are not carried out. 

The CHarrman. When you find—go ahead, you finish your state- 
ment; I am sorry. 

Mr. Snow. I would be very glad to answer any questions. 

The are When you find that discrimination, do you make 

rotests 
r Mr. Snow. Yes. We have made protests to the Federal Trade Com- 
mission. 

In the past, prior to the past 2 years, protests to the Federal Trade 
Commission against price discrimination practices have frequently 
been remedial, even the investigations have been remedial. here 
price discrimination practices are engaged in, if the Federal Trade 
Commission has undertaken an inquiry, frequently the condition has 
cleaned up, the special concessions, the illegal concessions have been 
withdrawn. 

During the past 2 years, however, there has been no help, and no 
remedy for such price discrimination through the FTC. Since Mr. 
Howrey has been chairman, there has been no case in which our com- 
plaints of price discrimination practices against a major oil company, 
where that company engaged in those practices to meet the competition 
of an off brand or to meet any competition, there is no case where an 
investigation has resulted in any complaint being issued by the Fed- 
eral Trade Commission. 

Mr. McCutrocu. Mr. Chairman, may I ask this: In the year im- 
mediately prior to the time that Mr. Howrey became chairman. there 
resulted how many investigations and remedies which you sought ? 

Mr. Snow. How many complaints? Well, of course, one would be 
the final order of the Commission in the Standard of Detroit case, fol- 
lowing the supreme Court decision and the remanding of the case to 
the Commission for findings and order in conformity therewith, I am 
not able statistically to tell you the number, but I can tell you from 
my experience as counsel to our national association during the past 
6 or 7 years prior to the last 2 years, complaints filed with the FTC 
and others, which I got back from the area with respect to the area, 
would be characteristic ; if the FTC made an inquiry here, the subsidy 
was withdrawn, X company stopped granting the subsidy which was 
the subject of the complaint. 
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Now, incidentally, I have made a very definite statement about the 
FIC. I have said that no single case, no investigation, has resulted 
in the issuance of a complaint since Mr. Howrey has been chairman, 
and I should not make that statement on my own authority. 

I should like to quote it to you from the Virector of the Bureau of 
Investigation of the Federal ‘trade Commission, Mr. Harry Babcock. 

The CHarrMan. What is the date of that letter you are reading 
from ¢ 

Mr. Snow. It is a series of letters; and my first letter to him was 
August 18, 1954. There was a complaint of price discrimination in 
Jackson, Miss., against the Texas Co. granting a discount of 2 cents, 
1 cent and 2 cents, to 2 operators, and denied to other retailers of the 
same company. 

Mr. Bavcock, who is the Director of the Bureau of Investigation, 
replied—pardon me, my complaint was filed early in August and his 
reply was August 18, 1954, and he said, in effect, the decision of the 
Supreme Court in the Standard Detroit case “prohibits our making 
any investigation in this case.” 

4 responded, calling his attention to the language of the Supreme 
Court decision that the good faith meeting of competition defense 
would be allowable to retain a customer, and calling his attention 
only—and that it was required to be in primary and actual competi- 
tion—the discrimination, the lower price, being met must be in pri- 
mary and actual competition, and calling his attention to the fact 
that the particular retailers receiving this discrimination from the 
Texas Co. were not free to leave them, being bound to them by lease 
and dealer agreements, so that the lower price was not granted to 
retain them as a customer; they could not get away from them in any 
event; they were bound by this lease and dealer agreement. So that 
the requirement of retaining a customer could not be met, which is an 
element that the Supreme Court ascribed and said must be present for 
the defense to be available; and I also pointed out that the competi- 
tion being met was the competition of an off-brand station with their 
own retailer. 

I pointed out it was not competition directly with the Texas Co.; 
therefore, the other requirement that the competition being met must 
be primary and actual, as distinguished from remote, could not be met 
either. 

Mr. Babcock then replied’ and said—his letter now ignored those 
arguments, and he made this rather startling admission. I think he 
says: 

The allegations as to the facts set forth in your letter of July 15, as further 
interpreted by your letter of November 3, togetiier with the stated legal prec- 
edents and argument set forth by you, have been given careful study and con- 
sideration. As previously stated to you in my letter of August 18, 1954, a 
number of investigations have been conducted as a result of the receipt of com- 
Plaints of a substantially similar nature. Full factual information, almost if 
not identical with that supplied by you, has been presented to the Commission 
regarding the practices of the major oil companies. Speciiic instances where in- 
vestigation has not only disclosed such practices, but the effect of such prac- 
tices on competition have been the subject of study and consideration. In no 
instance has the Commission issued a complaint where it has been shown that 


a major oil reduced its price to a filling-station operator for the purpose of 
enabling such operator to meet a competitive price. 


In no instance has the complaint been issued. 
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The Cuarrman. Even on their admission there is not a defense of 
good faith. 

Mr. Snow. I beg your pardon ? 

The Cuatrman. Even on their admission, pursuant to that letter, 
there is not the defense of good faith. 

Mr. Snow. Correct; I believe that is right. 

He made no effort to answer the argument that the good-faith de- 
fense was not available. He continues—the letter is in a sense rather 
tragic. He says, in effect: “Since the Commission won’t issue the 
complaints anyway, why should we do the investigations?” 

Mr. Materz. Mr. Snow, does the Commission conduct a prelim- 
inary investigation to determine whether a good-faith ae is 
present ? 

Mr. Snow. Well, that of course, I am not able to speak for the 
Commission, but the order under which the Commission operates is 
that the complaint being filed, the complaint of the interested party 
or the injured party being filed, it is referred apparently to the 
Bureau of Investigation, which either recommends investigation and 
proceeds with an investigation, after which the Commission issues a 
complaint or else the Bureau of Investigation may simply choose not 
to investigate, and that is what Mr. Babcock’s Bureau of Investiga- 
tion is now doing because it said, “Why should we investigate since 
the Commission is not going to issue the complaint anyway ?” 

Mr. McCuttocu. Mr. Chairman, I would like to get back to this 
question of complaints. 

For the year prior to the time that Mr. Howrey became Chairman, 
how many complaints were issued by the Commission ? 

Mr. Snow. I am not able to answer that question. I am able to 
tell you 

Mr. McCuttocn. You cannot answer that question ? 

Mr. Snow. Yes. 

Mr. McCutiocu. How many complaints were issued the year prior 
to that year by the Commission ? 

Mr. Snow. I am not able to tell you that either. I am able to tell 

ou 

Mr. McCuttocn. Do you have the number of complaints that were 
issued in any given year by the Commission ? 

Mr. Snow. ‘No, sir; I do not. 

Mr. McCuttocu. Do you have the total number of complaints that 
were issued during the 4-year period prior to the time that Mr. How- 
rey became Chairman ? 

Mr. Snow. Are you referring to the petroleum industry onlv 











or 

Mr. McCutxocu. Yes, I am referring to the petroleum industry 
only. 

Mr. Snow. I do not have that with me but, of course, it is a matter 
of public record, and it is one which can be determined from a deter- 
mination of the records of the Commission’s proceedings. 

There were a number of such complaints. I might point out to you 
in the year shortly before Mr. Howrey became Chairman—it is not 
just the issuance of the complaint, of course, but it is the cease-and- 
desist order against the practice complained of which is significant, 
and that in the few months’ period prior to Mr. Howrey’s becoming 
Chairman, the Commission issued a cease-and-desist order against the 
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Standard Oil Company of Indiana based on the record of that case, 
and following the Supreme Court decision on that case, which is one 
instance immediately preceding, in the year preceding, Mr. Howrey’s 
becoming Chairman in which a cease-and-desist order was issued, 
where the good-faith defense had been advanced. 

Mr, McCunxiocu. Mr. Chairman, I would like to suggest that this 
series of letters which the witness has testified about or read be in- 
cluded in the record so that we can get the entire story. 

Mr. Snow. Mr. Chairman, I would like to offer into evidence—— 

The CuarrmMan. They will be placed in the record. 


(The letters referred to follow :) 
FEDERAL TRADE COMMISSION, 
BUREAU OF INVESTIGATION, 
Washington 25, August 18, 1954. 
Mr. WILLIAM D. Snow, 
General Counsel, 
National Congress of Petroleum Retailers, Inc., 
Detroit 26, Mich. 

DEAR Mr. SNow: This will acknowledge receipt of your letter of July 15, 1954, 
in the form of a complaint filed in behalf of the Mississippi Service Station Op- 
erators Association, Jackson, Miss., in which you allege that the Texas Co. is 
discriminating in price by allowing one of its service stations located in Jackson, 
Miss., a 1 cent per gallon discount which is not allowed to other retailers in 
the same vicinity for the purpose of controlling the retail price at which the 
gasoline is to be resold. 

In considering your request for investigation of this matter it should be 
first stated that the Commission has received and continues to receive numerous 
complaints alleging violation of the Robinson-Patman Act on the part of the 
major oil companies in all sections of the country. Recently investigations have 
been undertaken in Pennsylvania and New Jersey and in a number of Midwestern 
and Southern States, including Mississippi. However, the evidence obtained 
during the course of these investigations failed to provide a proper basis for 
the Commission to have reason to believe that the statutes administered by it 
have been violated as a result of the practices of the major oil companies. In 
practically all instances in which investigations have been conducted it has been 
established that the complained of discriminatory pricing practices were being 
followed in connection with local gasoline price wars which were the outgrowth 
of efforts of the major oil companies to meet competition of dealers selling non- 
branded gasoline at reduced prices. 

Under such circumstances no corrective action has been taken by the Commis- 
sion because of the defense available to the sellers under section 2 (b) of the 
Robinson-Patman Act, which provides in substance that a seller may defend 
himself against a charge of unlawful discrimination in price by showing that 
his lower price was granted in good faith for the purpose of meeting an equally 
low price of a competitor. 

In Standard Oil Company v. Federal Trade Commission (340 U. 8. 231), the 
Supreme Court declared that section 2 (b) provides a substantive defense to a 
charge of unlawful price discrimination, regardless of the fact that competitive 
injury is sustained by customers to whom the lower price is not made available. 
In passing upon this point the Court stated in part as follows: 

“In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under section 2 (b), we find no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s 
price reductions may derive a competitive advantage from them or may, in a 
natural course of events, reduce their own resale prices to their customers. 
It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer's 
resale level, whether or not the reduction to the dealer is discriminatory. 
* * * We may, therefore, conclude that Congress meant to permit the natural 
consequences to follow the seller’s action in meeting in good faith a lawful and 
equally low price of its competitor.” 

In the light of the meaning of the statute as determined by the Supreme Court 
it follows that a seller is within his legal rights in confining his price reductions 
to dealers in the vicinity of the dealer or dealers whose competition he seeks to 
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meet, even though such action results in injury to customers to whom similar 
reductions are not made available. 

On the basis of the facts set forth in your letter, it would not appear that 
the situation prevailing in the Jackson, Miss., area at the present time differs 
materially from other situations in which investigations have been conducted 
and in which it was determined that no corrective action was warranted. 

In addition to the foregoing, the Commission is informed through established 
liaison channels that the Antitrust Division, Department of Justice, is con- 
ducting investigations in the gasoline industry which include inquiry concerning 
the same practices referred to by you, i. e., discrimination in price and the use 
of coercive tactics to fix the retail price of gasoline. 

In view of the foregoing, it appears that further and additional investigation 
may not be warranted at this time, particularly where such investigation might 
involve practices on the part of the Texas Co. similar in nature to those indi- 
cated by you. 

Your interest and cooperation in bringing this matter to the attention of the 
Commission are appreciated. 

Very truly yours, 
Harry A. Bascock, 
Director, Bureau of Investigation 





NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit 26, Mich., November 8, 1954. 
Mr. Harry A. BABCOcK, 
Director, Bureau of Investigation, 
Federal Trade Commission, Washington, D.C. 


Dear Mr. Bascock: This is in reply to your letter of August 18 in which you 
cite the decision of the Supreme Court in Standard Oil Company v. Federal Trade 
Commission (340 U. 8. 231), interpreting the so-called “‘good faith” defense con- 
tained in section 2 (b), as requiring the Commission to decline investigation of 
our complaint charging the Texas Co. with price discriminaton in a Jackson, 
Miss., case. 

You will remember that our complaint deait with a discriminatorily lower 
price granted by the Texas Co. to a single retailer who was in competition with 
an offbrand station. There is no allegation or reasonable possibility that an- 
other oil company had offered this particular retailer a lower price, and since 
this particular retailer was bound to the Texas Co. by lease and dealer agree- 
ment, he would not have been free to accept in any event. 

Thus, an important element of the “good faith” defense contained in section 
2 (b) as interpreted and defined by the Supreme Court in the decision you cited, 
is entirely lacking and therefore this defense is not available. The indispensable 
element which is lacking in the requirement that the discriminatory price must 
be granted to retain the retailer as a customer—otherwise stated, as the require- 
ment that the competition being met must be actual or primary competition (as 
distinguished from derivative or secondary competition). 

The court’s language establishing this requirement is clear and unequivocal 
and appears both in the introductory portion of the decision and also in part 
III dealing with the “good faith” defense. 

In the second paragraph of the decision, the court said : 

“For the reasons hereinafter stated, * * * we agree with petitioner that, 
under the act, the lower price to jobbers was justified if it was made to retain 
each of them as a customer and in good faith to meet an equally low price of a 
competitor.” [Italics added.] 

In part III under the heading “There Should Be a Finding as to Whether or 
not Petitioner’s Price Reduction Was Made in Good Faith to Meet a Law- 
ful Equally Low Price of a Competitor.” : 

“The defense in subsection (b), now before us is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. It thus elim- 
inates certain difficulties which arose under the original Clayton Act. For ex- 
ample, it omits reference to discriminations in price ‘in the same or different 
communities * * *’ and it thus restricts the proviso to price differentials occur- 
ring in actual competition. * * * None of these changes, however, cut into the 
actual core of the defense. That still consists of the provision that wherever a 
lawful lower price of a competitor threatens to deprive a seller of a customer, 
the seller, to retain that customer, may in good faith meet that lower price. Ac- 
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tual competition, at least in this elemental form, is thus preserved. [Italics 
added. ]} 

In the case stated in our complaint against the Texas Co., the retailer had 
had no other offers and he could not have accepted them in any event, hence 
the discriminatory price was not made to retain him as a customer. Since no 
other supplier had solicited this retailer, the competition being met was not 
actual and primary—but was derivative, secondary and remote. Thus an essen- 
tial element of the “good faith” defense is lacking, and we feel that investigation 
of the complaint is justified and reasonably required upon the statement of the 
facts set forth in our letter. 

Your letter declining investigation of this complaint has been a matter of 
grave concern tuo our officers and other small-business association leaders with 
whom we have discussed it, nut only because of the instant case, but more sig- 
nificantly, because of the dangerous enlargement of the section 2 (b) defense 
implicit in your language and position. 

As you well know, the effective prohibition of price discrimination practices 
is a necessary condition for the survival of small and independent business. 
Since the proviso coutained in section 2 (b) has the effect of permitting some 
price discriminations and thus weakens the general prohibition contained in the 
act, any enlargement or extension of this proviso to permit additional areas of 
price discrimination is deeply disturbing, and we sincerely hope that such will 
not be the policy of the Federal Trade Commission. 

We shall appreciate hearing from you further in this very important matter. 

Very truly yours, 
WILLIAM D. Snow, General Counsel. 





FEDERAL TRADE COMMISSION 
BUREAU OF INVESTIGATION, 


Washington 25, November 22, 1954. 
Mr. WILLIAM D. Snow, 


General Counsel, National Congress of Petroleum Retailers, Inc. 
Detroit, Mich. 

Deak Mr. SNow: I am in receipt of your letter of November 3, 1954, with fur- 
ther reference to a complaint which you previously filed against the Texas Co., 
alleging that it is selling gasoline to a filling station operator, Dixon Service 
Station, located on North State Street, Jackson, Miss., and to other stations at a 
price of 1 cent per gallon below the price offered Cross Service Station, also lo- 
cated on North State Street, and to certain other independent filling stations. 

The allegations as to the facts set forth in your letter of July 15, as further 
interpreted by your letter of November 3, together with the stated legal prece- 
dents and argument set forth by you, have been given careful study and con- 
sideration. As previously stated to you in my letter of August 18, 1954, a num- 
ber of investigations have been conducted as a result of the receipt of complaints 
of a substantially similar nature. Full factual information, almost if not iden- 
tical with that supplied by you, has been presented to the Commission regarding 
the practices of the major oil companies. Specific instances where investiga- 
tion has not only disclosed such practices, but the effect of such practices on 
competition, have been the subject of study and consideration. In no instance 
has the Commission issued a complaint where it has been shown that a major oil 
company reduced its price to a filling station operator for the purpose of en- 
abling such operator to meet a competitive price. 

The investigations heretofore conducted have required the use of more than 
a proportionate share of the available funds and personnel and I believe you will 
agree that the funds and time expended in obtaining evidence and information 
to be used as a basis for study and consideration of the complex and difficult 
problem presented demonstrate a sincere desire on the part of the Commission 
to fully utilize its statutory authority in an effort to eliminate any actionable 
unfair methods of competition or discriminatory pricing practices in the petro- 
leum industry. 

In view of the foregoing circumstances, it would appear inadvisable for the 
Commission to initiate an additional investigation which it seems may produce 
facts and circumstances as a basis for action which would not be substantially 
different from those already considered and upon which no formal action has 
been taken. 
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Your interest in bringing this matter to the attention of the Commission is 
appreciated and if you feel that the Commission may be of further service to you 
in this or other matters, you may be assured of its cooperation. 


Very truly yours, 
Harry A. Bascocg, 


Director, Bureau of Investigation. 





NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., December 27, 1954. 
Mr. Harry A. BABcocK, 
Director, Bureau of Investigation, 
Federal Trade Commission, Washington, D. C. 

DeEAR Mr. Barcock: I have carefully studied your letter of November 22 in 
the light of our correspondence which preceded it, as follows: 

1. My letter to you of July 15 in the form of a complaint asking that you open 
a docket and cite the Texas Co, for violation of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act by reason of price discrimination in favor 
of a particular retailer in Jackson, Miss. 

2. Your reply of August 18 citing the decision of the Supreme Court in Stand- 
ard Oil Company v. FTC (340 U. 8. 231), interpreting the “good faith” defense 
as requiring the Commission to decline investigation of our complaint. 

3. My reply of November 3 quoting the court’s language in that case that the 
lower price must be made to retain the retailer as a customer and that the 
competition met must be primary and actual, if the “good faith” defense is to be 
available; and further pointing out that the discriminatory price against which 
we complained was not made to retain the retailer as a customer since he was 
already bound to the Texas Co. by lease and dealer agreement in any event, 
and pointing out further that the competition being met was thus not actual and 
primary but secondary and remote. 

Your reply of November 22 makes no mention of the “good faith” argument, 
the reasons and authorities cited in my letter in connection with it, or the legal 
sufficiency of our complaint, but proceeds to a restatement of your conclusion that, 
based on your experience in other investigations, the Commission just wouldn’t 
issue a complaint in this case in any event. 

Your last letter thus seems wholly unresponsive to the reasoning and authorities 
presented in my preceding communication and to our continuing line of inquiry, 
and I can only guess as to whether you have inadvertently dropped the thread 
of our discussion, or have consciously conceded our position and the legal 
sufficiency of our complaint. 

Assuming the latter, however, the failure of the Commission to authorize the 
investigation and issue the complaint requested becomes the more inscrutable. 

Is the Commission’s refusal to act based upon the same misconstruction of the 
Standard-Detroit decision discussed in my letter of November 3, and if that is not 
the ground, then what is the ground? 

You state in your letter that our interest in bringing this matter to the attention 
of the Commission is appreciated and assure us of your cooperation, and we trust 
that our further inquiry into the reasons and rules applied by the Commission 
in consideration of our complaint will be understood as evidence of our desire 
to cooperate with the Commission in the enforcement of applicable laws. 

Very truly yours, 
WILLIAM D. Snow, General Counsel. 


The CHatrman. As to the numbers, can you supply the number of 
complaints prior to Mr. Howrey’s becoming Chairman ? 

Mr. Snow. The number of complaints which we have filed ? 

The Cuarrman. Yes. 

Mr. Snow. Yes, I can, approximately, since I have prepared many 
of them. 

The Cuarrman. Say, for about 5 years back. 

Mr. Snow. Well, since Mr. Howrey became Chairman, we filed 
about a half-dozen—about six complaints. 
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In the period prior to Mr. Howrey’s becoming Chairman, I sup- 
ose there were filed maybe 4 or 5 a year for the 4 or 5 years going 
ack, 

Now, many of those complaints were disposed of through the in- 

vestigative procedure of the Commission. 

Following an investigation by the Commission, the practice com- 
plained of was abandoned by the company cephalad against. A 
number of cases of that come to mind, one in Tennessee, two in Ten- 
nessee, successive complaints there, in which I received a report from 
Mr. Goddard, who was the counsel of the Tennessee association, say- 
ing that in a certain period of time after the complaint was filed, an 
FTC investigator was in town, and 2 days after he was there, the 
price discrimination practice stopped. 

There have been other instances of that, 

I might say in connection with this Babcock correspondence which, 
Mr. Chairman, I offer in evidence, the four letters between Mr. Bab- 
cock and myself, there has been much other correspondence of a sim- 
ilar nature. 

In the case of the complaint filed against seven major companies 
prepared for the Cleveland Independent Gasoline Dealers Association 
filed in June—filed prior to June, just prior to June 1954—filed, I 
guess, in May 1954, similar statements were made by Mr. Babcock. 

These complaints were against eight major companies operating 
in the Cleveland area. 

Mr. McCutxiocu. Mr. Chairman, I would like to ask this question: 

Do you know whether or not any investigation was made of any of 
those complaints ? 

Mr. Snow. No field investigation was made; no field investigation 
was made at all; and my next material will bring that out. 

These eight complaints were filed prior to June. In June 1954, Mr. 
Babcock wrote Mr. Crisanti, quoting this decision in the Standard- 
Detroit case against which it would not be applicable, because the 
discrimination was all to lessee retailers, where there was no matter of 
retaining them as customers. 

It was to beat the competition of an off brand which was not in com- 
petition with the major companies, but only in direct competition 
with their retailers, 

He wrote saying that under the Standard-Detroit decision, “we 
cannot make an investigation.” 

Mr. Crisanti was so distressed that he said, “We need a field investi- 
gation. This is so wrong, if you just make a field investigation, I 
am sure these companies would stop these practices.” 

So he was referred then—he and their counsel, the Cleveland coun- 
sel, Joseph Thiel—were referred to Vernon Taylor, who is chairman 
of the branch office, or head of the branch office of the Federal Trade 
Commission in Cleveland. 

Mr. Taylor said, “We cannot do anything. The Standard-Detroit 
case prevents our doing anything,” and he further threw in this, I 
think, misleading statement, “that our hands are tied by the Justice 
Department, which is doing an investigation of price discrimination 
practices.” 

I had conferred with Judge Barnes, head of the Antitrust Divi- 
sion of the Justice Department shortly before that on some of these 
things, and nothing in that interview would have confirmed Mr. 
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Taylor’s statement to Mr. Thiel and Mr. Crisanti that the Justice 
Department had tied their hands. 

Mr. McCuttocn. Are you reading from a letter from Mr. Taylor? 

Mr. Snow. No, sir; I am not. We do not have a letter from Mr. 
Taylor. I am reading a letter from Thiel to myself stating this sub- 
stance of the conversation with Mr. Taylor. Mr. Thiel is counsel for 
the Cleveland division of the Ohio Gasoline Dealers Association. 

Mr. McCuttocn. I would like to inquire whether or not Mr. Taylor 
wrote a letter to Mr. Thiel. 

Mr. Snow. No, sir; he did not write a letter; Mr. Crisanti and Mr. 
Thiel requested an interview with Mr. Taylor. They were given 
Mr. Taylor’s name by Mr. Babcock, and this was a quotation in letter 
from Mr. Thiel as to what was said by Mr. Taylor. It is not a written 
statement by Mr. Taylor. 

Mr. McCutxocn. Did you ever seek to verify that statement by 
Mr. Taylor? 

Mr. Snow. No, sir; I did not. I took as a matter of professional 
regard for Mr. Thiel, and having Mr. Crisanti’s affidavit as to the 
matter, I did not go beyond that. 

I might say that the same idea was suggested, however, in Mr. 
Babcock’s letter. Mr. Babcock winds up his letters with a general 
statement as follows; it is similar in most of those letters, it seems to 
be a form: 


I am allowed to tell you through liaison channels there is an investigation 
by the Justice Department. 

Now, here it is “another factor”—this is the letter to Mr. Crisanti 
from Mr. Babcock, dated June 8, 1954: 

Another factor which has a. material bearing in this conclusion in that regard 
relates to investigations in the gasoline industry which are presently being 
conducted by the Department of Justice. These investigations include inquiry 
concerning the same practices refered to by you, i. e., discriminations in price 
and use of coercive tactics to fix the retail price of gasoline, and in addition 
involve several of the same refiners. 

Now, Mr. Taylor, of course, presumably was following up that lead 
by his statement which Mr. Thiel quotes, “The Justice Department 
has tied our hands because they have gotten into this thing.” 

Mr. Matetz. Excuse me, Mr. Snow, do you have some more to read # 

Mr. Snow. Yes, sir. 

Mr. Materz. Have you got some more to read? 

The CuarrMan. Have you finished that letter? 

Mr. Snow. Yes, I have finished that paragraph; that is right. 

Mr. Materz. In connection with this problem of coercion, I think 
you adverted to the situation in Kentucky, and you stated that Stand- 
ard of Kentucky was practicing coercion upon retail dealers. 

Mr. Snow. Yes, sir. 

Mr. Maerz. Do you have any documentary evidence to that effect? 

Mr. Snow. Yes, I do have documentary evidence to that effect. I 
do not have evidence from the dealers who were coerced, I have an 
affidavit from Lee Devine, who is executive secretary of the Kentucky 
Gasoline Dealers Associations as to conversations with these dealers 
who were coerced. 

The Cuarrman. Can you put that affidavit in the record? 

Mr. Snow. No, sir; I do not have it, but I would—— 

The Cuamrman. Can you supply it? 
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Mr. Snow. But I will supply those affidavits for the record. 

The Cuatrman. Affidavit or affidavits? 

Mr. Snow. This is an affidavit from Mr. Devine, and there are 
corroborating affidavits from another retailer who was with him at 
the time of these interviews, so there are four affidavits in all. 

The CuarrMan. Do you find evidence of exclusive dealing contracts 
between gasoline companies and these station owners / 

Mr. Snow. Yes, sir; there is general exclusive dealing, not by con- 
tract, but imposed through the threat of lease cancellation which is 
the standard operating procedure with the overwhelming majority 
of major oil companies. 

The Cuarman. Explain that more in detail. 

Mr. Snow. Well, as the committee knows, section 3 of the Clayton 
Act prohibits limitations upon the purchase of other commodities 
as a condition of a lease. 

The Richfield and Standard of California decisions condemned the 
practices of those two major companies, in requiring their dealers to 
sponsor their lines of tires, batteries, accessories, parts, and equipment. 

The CuatrMan. Yes. 

Mr. Snow. Notwithstanding those two decisions, and notwithstand- 
ing the clear import section 3 of the Clayton Act, do you say pressure 
upon retailers it still standard operating procedure. 

The Cuairman. Did you say pressure ¢ 

Mr. Snow. Yes, pressure; not written in exclusive dealing agree- 
ments, but threats. 

The Cuarrman. What form does it take? 

Mr. Snow. The form takes the pressure of contact by the company 
salesmen and supervisors, and the threat, directions as to what to do, 
and the threat that the lease will be canceled if it is not done. 

During the years since those Standard of California and Richfield 
decisions, I might interpolate, the Standard of California decision, 
of course, condemned the written-in exclusive dealing. The Richfield 
decision, Judge Yankwich was the district judge in both instances, 
condemns the practice of doing by pressure and indirection, by threat 
and coercion and intimidation, that which may not be done directly 
through contractual arrangements. 

The court found in the Richfield case, a short-term cancellation 
clause, 24 hours in that instance, was for the purpose of enforcing 
the requirement that the dealers purchase only the company-spon- 
sored lines of tires, batteries, accessories, parts, and equipment. 

The Cuarrman. Did you get complaints from members of your or- 
ganization with reference to these exclusive dealing contracts, and if 
you did, what did you do about it ? 

Mr. Snow. Well, prior to 5 years ago those complaints were sent 
to the Justice Department, and the Justice Department of course, 
brought the Standard of California and the Richfield cases. 

During the past 5 years, we have been under the impression that the 
Federal Trade Commission was conducting an investigation of one 

"—- ect of that mattter, which is tire override. 

he consumer pays for this locking out of competing merchandise 
because, of course, the tire company which has an exclusive deal, which 
has a sponsored product arrangement with a major oil company, gives 
the major oil company an override. Then the dealers of that com- 
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pany are required to purchase those tires exclusively, they pay a higher 
price, and the result is their prices to the consignee must be higher, 
it must be higher to the consumers to cover the override. 

The Federal Trade Commission has been conducting an investiga- 
tion of tire override, and such information as we have pertains to 
that aspect of it. 

We do have now a new mass of information which we are going to 
ask the Justice Department to consider in regard to those practices. 

The CHatrman. What companies indulge in this practice, this 
pressure ¢ 

Mr. Snow. Well, I can refer to some of this testimony. Standard 
Oil of Kentucky, to go through some of the affidavits that we have, 
Standard Oil of Kentucky—now, there was testimony as to that by 
Ed Horton in the recent Small Business Committee Leitide of the 
House; Sinclair, Mrs. Ethel B. Powell testified as to product pressure ; 
there was testimony by a witness from Detroit as to the Standard Oil 
Company of Indiana; there has been testimony involving many other 
companies. 

r. Maerz. Are these practices general in the industry, M’. 
Snow? 

Mr. Snow. The practice is general in the industry. I know per- 
sonally of, perhaps, only one company, I would say in my experic..ce 
in Ohio, where I know the market very well—I know of only one com- 
pany that does not, Standard Oil Co. of Ohio. They have a very pro- 
gressive merchandising program, but they are not coercive with the 
retailer; but other ones, in my consideration of dealers’ compaints and 
problems—the practice is general, and testimony of Milton Allen, 
executive director of the Georgia Association to the Small Business 
Committee, was generally by all. 

I hate to say by all, but I say most; it is most companies, in the 
companies operating in Georgia. 

It is a general condition of the industry, the pressure upon retailers 
to purchase the sponsored products of the supplier, other than gasoline. 

Now, of course, the supply is protected on gasoline. 

As you know, there is a contradecision or holding to section 3 of 
the Clayton Act, and I suppose it is perfectly logical and right that 
it is not improper to require a retailer—in fact, it is proper to require a 
retailer—to dispense only your branded product from your branded 
equipment. 

Therefore, the companies are protected on gasoline. They have 
branded pumps and, therefore, the retailer is properly limited to sell- 
ing the branded product through those pumps. 

Mr. Materz. I take it you are referring to the Sinclair decision by 
the Supreme Court ? 

Mr. Snow. That is correct; but the same thing is not true on oils, 
tires, batteries, accessories, parts, and equipment used by the retailers 
in their own business. 

They are restricted only on equipment that they buy. 

Ed Horton’s testimony at the Small Business Committee was that 
the salesman said, “Get that Henderson tire changer out of here. 
What do you mean by that?” He said, “I didn’t know you handled 
the tire changers.” 

He said, “I bought it and I want to keep it.” “Send it back.” 
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Incidentally, those practices are directed against other big com- 
panies, Prestone, Zerone, Zerex, products of Du Pont. 

The Cuarmman. I was going to ask this question, For example, 
if the Standard Oil Company of Kentucky says, “You can only use a 
certain battery,” and has that apply to all their dealers, that is a dis- 
crimination against all other battery manufacturers. 

Mr. Snow. Yes, sir. 

The Cuatrman. What do they do about it? 

Mr. Snow. I do not know what they do about it, Mr. Chairman; 
I suppose they are hoping for the best. 

I might say that I have a letter here from Mr. B. W. Ruark, who is 
general manager of the Motor Equipment Wholesalers Association, 
to whom I had written stating our intention of presenting the evidence 
in regard to exclusive dealing imposed through pressure and threat 
of lease cancellation, to the Justice Department, and he said: 

You have our support 100 percent. The Standard of California and Richfield 
decisions are becoming a dead letter. We must do something to stop locking 
out of the independent wholesaler from the service station market. 

The significance of the service station market is the point of the 
sale for gasoline, is the point of sale for almost everythng else auto- 
motive also, and if you can lock out competing manufacturers and 
competing wholesalers, you can establish 22 major integrated com- 
panies as the only av enue of marketing other automotive merchandise. 

Mr. Maerz. Why is it that these major oil companies do not estab- 
lish their own stations? Why do they prefer to have independent 
operators handle their products ? 

Mr. Snow. Well, because they have a system of making more money 
by doing it that way. 

They are more successful in exploiting the so-called independent 
lessee-dealer than they are at exploiting a hired manager. 

The Cuairman. Less capital is required. 

Mr. Snow. Yes, less capital, but I think it is the labor cost is so much 
less which is the principal thing. Some testimony bears on that that 
is very interesting ; it is not new. 

The thing started in 1930 with Iowa, with the chain-store tax. They 
switched. 

Of course, these stations used to be mostiy company-operated, with 
managers and help, but with the chain-store tax in Iowa, they changed 
over to the lessee-dealers system, and what was started as a matter 
of tax necessity was so much more profitable, that it was continued 
as a matter of profit and advantage, and how much more profitable 
it is is illustrated by the testimony of a Standard Oil Co, attorney 
in a labor arbitration hearing in Cleveland in 1939. 

The Teamsters Union had organized the help. Standard had 
number of employees, 400 about, out of 10,000 stations in the State. 
The Teamsters Union had organized the help in these company- 
operated stations, and were asking for a raise in wages, and Stand- 
ard’s labor relations attorney testified from figures which he had there, 
that the labor cost in selling a gallon of gasoline in Standard Co.- 
operated stations in Cleveland in 1939 was in excess of 7 cents a gal- 
lon, and that retailers were getting a margin of 3 cents a gallon. 

It was a very persuasive argument as against giving any increase 
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in wages, but it seems to me it was an even more persuasive argument 
for an increase in margins. 

The dealers were doing for 3 cents what costs in labor services, 
payroll, was 7 cents in the company-operated stations. 

he CuairMan. Do you have any figures etaaee the average net 
annual profit of these independent-station operators 

Mr. Snow. We have—we are now completing a cost survey which 
is being completed by our accountants, which will yield such a figure. 

I have the Dun & Bradstreet survey which was completed 2 years 
ago and, of course, we have the cost surveys completed under the 
below-cost law by 4 of the Michigan gasoline dealers associations, b 
their certified public accounting firm and, incidentally, those Michi- 
gan cost surveys show that the cost of selling a gallon of gasoline, han- 

ling it and selling it, about 6 cents a gallon. 

Yet, the average margin allowed retailers throughout the United 
States, according to the Texas Co. survey, is only a shade over 5 cents, 
so these companies are successful in securing the services of retailers 
to handle, install, buy, sell their product for about a cent less than the 
average weighted cost of doing so in the Detroit marketing area, as 
shown by their recent cost survey. 

Mr. McCutxiocn. Mr. Chairman, would the witness tell me what 
he has in mind by citing those facts and figures? 

Mr. Snow. Well, I cited them in answer to a question, so that I had 
only in mind to answer the question. 

It is interesting for me to tell you what they prove, what they prove 
to me. The significance of them to me is this: That they show the 
control of the suppliers, the success of the suppliers in administering 
the retail prices in such a way as to keep the dealer’s margin lower 
than the cost of distributing that gasoline through company-owned 
stations would be. 

The country, as you know, is divided into eight marketing areas, 
and in each of these marketing areas, one company exercises price 
leadership. 

It is recognized as the price leader in the trade by other companies. 

It initiates price increases, which are habitually and customarily 
followed by other companies. 

Of course, it has the job of administering its pricing policies. 

Now, that matter was very fully set forth in the petition filed in 
1940 by the Juistice Department against the American Petroleum 
Institute and the 22 major companies showing the area and the com- 
pany which was the price leader in each. 

Mr. Materz. That case was dropped ? 

Mr. Snow. Yes; that has since been dismissed. 

The Cuarrman. Does the practice continue? 

Mr. Snow. The recognition of the price leadership pattern con- 
tinues, and the practice of one company persisting in price leadership 
which is acquiesced in by other companies continues. 

The Cuatrman. Why was that case against the Petroleum Insti- 
tute dropped ¢ 

Mr. Snow. I do not know, Mr. Chairman. The case had tremen- 
dous complexity, of course. 
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It was long, the petition was long; it was involved with and dealt 
with a multiplicity of monopolistic-type practices, and I am unable 
to state why it was dropped. 

The CHarrMan. Would you say that price leadership is indulged 
in by all the major companies? 

Mr. Snow. No. There are only eight companies that are price lead- 
ers. Incidentally, all of those 8 companies, with the exception of At- 
lantic Refining Co., which is only in 2 States, all of those 8 companies 
were part of the original Rockefeller family. They are Standard Oil 
companies. In the case of the Rocky Mountain States, it is the Con- 
tinental, which, of course, was an original Rockefeller company, too; 
seven are Standard, Socony-Vacuum of New York, Standard Oil of 
Ohio, Standard Oil of Kentucky, Standard Oil of New Jersey, the big 
one, Standard Oil of California, Atlantic, and Continental. 

Mr. McCutxocn. The companies which you have named are not 
necessarily the largest operators in any given State, over all given 
States, are they? 

Mr. Snow. Not necessarily. That is one of the things which makes 
the pattern of price leadership seem a little bit more mysterious, be- 
cause a company will exercise price leadership in a State where it does 
not have the largest gallonage, and is not the largest market. 

According to the information which I have in Kentucky, Gulf sells 
more gasoline than Standard of Kentucky ; yet it acquiesces in Stand- 
ard Oil Company of Kentucky’s price leadership pattern. 

The Cuamman. You mentioned the Rockefeller companies. Does 
that mean they are the only ones that indulge in price leadership? 
Does not Shell 

Mr. Price. No. Shell is not a price leader in any area. They are 
price followers. 

The Cuatrman. They are followers? 

Mr. Snow. They are followers; yes. 

The CHatrrman. But Standard companies are the leaders? 

Mr. Snow. They are the leaders; they lead, and others follow. 

The Cratmman. Is it of such a conscious parallelism as to violate 
the law? 

Mr. Snow. The contention of the Justice Department’s petition is 
that it was. 

It is my opinion, as a lawyer, that it is. The companies contend, of 
course, and secure the studies to show that they are only meeting mar- 
ket conditions. 

Mr. Maerz. Is it your position there is a concert of action among 
these major oil companies in this price-leadership practice ? 

Mr. Snow. I could not say that there is. I do not have any infor- 
mation that there is. 

Of course, it would be a natural, it would be an easy way to avoid 
having to agree if you say, “Don’t agree, follow the leader.” 

The Cuarrman. “Don’t agree, follow the leader.” 

Mr. Snow. Yes. “Don’t agree, follow the leader.” 

Mr. Maerz. An agreement to follow the leader would be illegal, 
would it not? 

Mr. Snow. An agreement to follow the leader would be illegal; but 
the question is raised where it is merely acquiescence and I suppose the 
argument is made by the followers, “We are doing what the market 
requires.” 
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The CuatrmMan. Do you know whether the Petroleum Council had 
anything to do with price leadership, remotely or directly ? ; 

Mr. Snow. The Justice Department’s petition said that the Ameri- 
can Petroleum Institute was a vehicle for accomplishing this price- 
leadership pattern. I do not believe that is true today. 

I am sure that more concealment and subtlety has been accomplished 
than that in the present situation. 

The CuHatrrman. The Petroleum Council isa part of the Department 
of Interior; is it not ? 

Mr. Snow. There is the National Petroleum Council, which is a part 
of the Department of Interior ; that is correct. 

Mr. Harkins. Are you saying that the Council has taken over the 
functions of the institute ? 

Mr. Snow. No, sir; I did not say that. I did not say that. 

The Cuatrman. The institute is a voluntary organization and has 
nothing to do with the Government. 

Mr. Snow. It is a voluntary organization. I made no statement of 
the National Petroleum Council at all. 

The Chairman asked a question about the Petroleum Council, and 
IT answered it by saying that—thinking that he had used the words 
‘Petroleum Council” erroneously for “American Petroleum Institute,” 
I answered it by saying that the American Petroleum Institute was 
the organization named as a defendant in the Justice Department case 
in 1940. 

The CHarrmman. Do you know whether the executive director of 
the institute is a member of the Petroleum Council, the National 
Petroleum Council ? 

Mr. Snow. No; I do not. 

The CuarrmMan. Do you know the names of the members of the 
National Petroleum Council; who they are ? 

Mr. Snow. I can give you their names, if you wish. I think there 
are 33 of them who are representatives of major oil companies, market- 
ing vice presidents or vice presidents. The list is published annually. 

Incidentally, during the last 4 or 5 years, in recognition of the fact 
that the retailers constitute 200,000 of the business firms out of 225,000 
in the industry, and sell most of its products, in recognition of their 
place in the industry, there have been 1 or 2 representatives of retailers 
on the National Petroleum Council out of the membership of approxi- 
mately 50 which, I suppose, is better than none. 

The Crarrman. So practically all of the members of the National 
Petroleum Council are members of the producing segment of the 
industry ? 

Mr. Snow. That is correct. 

The Cuarrman. And only 1 or 2 retailers are represented thereon ? 

Mr. Snow. That is right; that is correct. 

There have been various statements made, which I am not able to 
verify or dispute, about the effort of the National Petroleum Council 
in connection with the production-control matters. But those matters, 
which are important to the industry, are not within our peculiar 
knowledge. 

Mr. Maerz. You made reference to a complaint filed against the 
Petroleum Institute, filed in 1940; am I correct ? 

Mr. Snow. Yes. 
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Mr. Maerz. Was one of the allegations in that complaint a price- 
fixing agreement between the major oil companies ? 

Mr. Snow. That is right. 

It was charged that the price leadership pattern was arrived at by 
agreement, and that, in effect, the 8 parts of it, the 8 companies, that 
is, the 8 companies and their subsidiaries—for example, in Louisiana, 
it is Standard Oil of Louisiana, which is a subsidiary of Standard of 
New Jersey—that the 8 companies and their subsidiaries, operated, in 
effect, as 1 unit. 

Mr. Maerz. To your knowledge, have the practices alleged in that 
complaint been changed since the time the complaint was filed 

Mr. Snow. To my knowledge, the practices have not changed; no, 
sir. 

The CuatrmMan. I instruct counsel to communicate with the Depart- 
ment of Justice to find out why that complaint was withdrawn or what 
happened to it. 

Mr. Harkins. I can explain that, Mr. Chairman. 

The preparation of the case against the American Petroleum In- 
stitute commonly called the Mother Hubbard case, because it covered 
the whole industry was suspended during the war because of the agree- 
ment between the Defense Department and the Justice Department not 
to press antitrust cases which might interfere with the war effort. 

After the war, the problem of trying a case of such magnitude— 
there was the technical problem of trying a case of such magnitude— 
seemed insurmountable, so in 1950 or 1951, I forget the exact date, the 
complaint was dismissed by the Government, at the Government’s re- 
quest, with a simultaneous announcement that the Department of 
Justice would proceed on a segment basis against various parts of the 
industry in the marketing localities, and, at the same time, approxi- 
mately the same time, a segment case was started in California against 
the Union Oil Co., and the group in the western district. 

Mr. Snow. Yes. 

Mr. Harkins. That case is still pending. 

The Cuairrman. When was that started ¢ 

Mr. Harxins. I think the complaint in that case was filed in 1950. 

The Cuarrman. And it has been going on ever since ? 

Mr. Harxrns. It has been and it is being prepared for trial now in 
the Department of Justice. 

The Cuatrman. Have there been any other segments of the in- 
dustry 

Mr. Harxrns. As far as I know, there have been no other segment 
cases started. 

The Cuairman. I suggest that counsel send to the Antitrust Divi- 
sion of the eepornere® of Justice the testimony heard this morning, 
emphasizing the inquiry concerning price leadership, and the testi- 
mony attendant thereupon. 

Mr. Snow. I might add in connection with the statement just made 
that, of course, after the war there was much propaganda and publicity 
by leaders, so-called industry leaders, that “We have floated to victory 
upon a sea of oil, and the present competitive system”—“We floated to 
victory upon a sea of oil, and if we should have to fight again, why, 
let us not disturb this freedom of opportunity or freedom of action 
of the major companies which produced this fine supply of gasoline 
and petroleum products during the war.” 
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Mr. Harkins. Mr. Snow, could you explain exactly how this price 
leadership mechanism works? Is there a posting of price by a price 
leader, and then does everybody fall in line? 

Mr. Snow. Yes. 

Mr. Hargrns. How does it work ? 

Mr. Snow. That is right. One company, following—if there is to 
be a price move, one company announces it, and then other companies 
make similar announcements within a few days. 

Also, of course, the Justice Department’s petition—and it is our 
common experience, in addition to the price leader, there is always 
a hatchet man, who is a hatchet company—it will be different in dif- 
ferent areas, whose job it will be to beat down the off-brand, to have 
localized competitive, highly competitive, conditions, where there is a 
challenge or a threat from the independent brand, or the independent 
refiners. 

Mr. Harkins. Is this commonly called a “second-story operation”? 

Mr. Snow. Yes. 

The Cuarrman. What does that mean? What is meant by “second- 
story operation” ? 

Mr. Buon. Well, for example, this Ohio company, Standard Oil of 
Ohio, isa price leader. However, in maintaining its pricing structure, 
there will be localized conditions, perhaps, of competition from off- 
brand or who it would be desired to limit, and in that instance, Sun 
Oil Co. may make a reduction, a limited reduction, would initiate a 
reduction. 

Over a period of years, Sun has initiated limited reductions in par- 
ticular areas to chasten the off-brand who may have gained some 
gallonage or customer preference based either on price or some other 
consideration. 

Mr. McCuttocu. What factual basis do you have for the conclu- 
sion in the last statement you have made? 

Mr. Snow. You mean with respect to the motive for which these 
reductions are made? 

Mr. McCuttocn. Well, any factual basis for the conclusion. You 
stated a conclusion and, of course, I am interested in the facts which 
led to the conclusion. 

Mr. Snow. All right, sir. 

In Charlotte, N. C., in the last 2 months of—-— 

Mr. McCvutiocnu. Let us confine this first explanation to Ohio. 
That is my State and, obviously, I am most interested in that. 

Mr. Snow. I see. 

In Ohio there have been over a period of time various instances of 
price reductions or price actions by Sun Oil Co. to get their dealers 
into line at a lower price where there is close off-brand competition. 

Now, recently, in Columbus, in August of 1954, from Columbus I 
received a wire from Paul Bowerman, who was then president of the 
Central Ohio Gasoline Association, saying, “We protest. Ask that 
vou take action against Sun Oil Co. supervisors who have gone to 
stations and lowered prices by changing prices on the pumps and de- 
livering and posting circus-size price signs without the dealer’s con- 
sent, or in his absence,” giving the names of three stations where that 
was done. 

_ I took the statements then from three other Columbus area dealers 
in regard to that particular station. 





ANTITRUST AND MONOPOLY PROBLEMS 619 


I believe the off-brand was Hudson. This relates to the summer, 

August 1954—I believe the off-brand was Hudson. 

hey were 3 cents under. As you know, the independents are per- 
mitted to be only 2 cents under. If they go more than 2 cents under, 
some vindictive action is taken against them, some reprisal is taken 
against them. 

So the Sun salesman, Mr. Langtry was then the district manager at 
Sun, and there were conversations with him in connection with this. 
But a salesman went 

Mr, McCutiocu. With whom did he have conversations ? 

Mr. Snow. He had conversations with Paul Bowerman about this 
practice, and with Tom Cotton, who is a field representative, was then 
a field representative, in Columbus, in the Columbus area. 

Mr. McCuttocu. Nothing reduced to writing? 

Mr. Snow. Oh, no; nothing reduced to writing. 

Mr. McCutxocu. And your testimony is entirely hearsay ? 

Mr. Snow. It is entirely hearsay. It is in response to your question 
as to what I knew about it, and the source of my information, you see. 

To continue, Mr. Harry Murray, who is a large Sun station operator 
in Columbus, was approached by the salesman who said, who gave 
the name of another Sun dealer down the street, and he said, “He has 
brought his price down; he is only 2 blocks away from the off-brand. 
He has got his price down to compete with him. You bring your price 
down, too.” 

Murray, contacting the other dealer, found that he had not brought 
his price down, but had been told that Murray had brought his price 
down. 

Now, those tactics failed; Bowerman’s investigation, which was 
given to me in writing, shows that Sun actually changed the pumps, or 
posted signs at three stations in order to bring them into line, to bring 
them in a circle around the Hudson station, which was low. 

Mr. McCutuocu. Now, in accepting that statement, which I am 
happy to do in its entirety, I still am not satisfied that you have given 
any basic facts for the conclusion that you stated, that this company 
did that to chasten some independent seller. 

Mr. Snow. Well, if I had a map, if I could show you on a map, 
perhaps you would be able to draw the conclusion which we draw from 
it. The spacing of the competitive stations around the off-brand and 
the reducing of prices on the arteries as the motoring public approaches 
the off-brand—the off-brand station is at an intersection of two main 
roads, if we find a station on the approach of that off-brand a few 
blocks away on each of those roads where we can get the prices down, 
then that off-brand suffers a loss of gallonage because its price appeal 
is gone. 

here are many instances, sir, where such has taken the price, in 
Ohio, on down and on down. 

Now I might give you an example of one in Mansfield, where in 
September of 1953, a Hudson oil station went 3 cents under. The 
Sun dealer who was next to this station said, “I don’t want to go 
down”—Sun was trying to push him down—“Go on down, beat him.” 
He didn’t want to go down, but he eventually gave up the station. 
Another dealer went in who did go down and who was subsidized. 
Eventually prices in Mansfield went down to 21.9. 
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What happens in those cases? What happens in those cases is that 
prices go on down until the off-brand is ready to come up, until its had 
enough, it is doing business at a loss. I started to tell you about 
Charlotte. 

The Cuarrman. Wait a minute, who supplies Hudson with gasoline ? 

Mr. Snow. As a matter of fact, I don’t know. There are many— 
much of the gasoline which finds its way through the trackside sta- 
tions, off brand, independent brand stations, is refined by the major 
oil companies. Some more of it, of course, is refined by independent 
refineries; now Ashland, which is getting bigger, is the largest so- 
called independent, which is now tied in in such a way as not to be 
regarded as quite so independent as it once was, probably was supply- 
ing Hudson at that point. But there are gasoline brokers in various 
areas who purchase gasoline, spot gasoline from all major suppliers, 
and who sell it in the open market to off brand or others who buy it on 
a price basis. 

Mr. Harkins. Was this off-brand gas the same quality gas as offered 
in the major stations? 

Mr. Snow. Well, I don’t know. I don’t know about that. 

The CuatrMan. You said in the main these off-brand gasolines are 
manufactured by and produced by the major oil companies. 

Mr. Snow. Very much of the off-brand gasoline is produced and 
refined by the major oil companies and, of course, very much of the 
gasoline sold by the major oil companies, very much of. it, is not pro- 
duced by the company that sells it. They have the check system on 
gasoline, if you want to market gasoline in a particular area where 
you don’t have a bulk plant, you can acquire gasoline in the bulk plant 
from another major oil company by writing a check for it which they 
can cash in the area in which you have a bulk plant and they don’t. 
So that not only is much so-called independent-brand gasoline pro- 
duced by major refineries, but much of the gasoline sold under a par- 
ticular brand in the branded stations of one major refinery is actually 
the product of another major refinery. It is an economical thing. It 
is lots cheaper to move that gasoline on paper that it is by tank-tru: k, 
and it is probably a commendable economy. 

The Cuatrman. Do you want to go to North Carolina now ? 

Mr. Snow. Yes; I just wanted to mention North Carolina. In 
North Carolina, there was a high percentage of off-brand stations in 
Charlotte, 25 off-brand stations in Charlotte, to 200 stations, in the 
metropolitan area, which is 1 to 8, which is about twice the normal 
ratio of off-brand stations. 

So they had a series of price wars which were induced, which were 
begun by, the company granting special discrimination, discrimi- 
natory lower prices to a few stations, forcing others to follow down, 
dealers’ margins went down from 6 cents to 4 to 3 to 2 to 1, and, of 
course, they were paying the cost of defeating the off brand because 
the off brand, every gallon of gasoline they sold at 21.9, 20.9, with 7 
or 8 cents tax on it, they probably lost money and they were probably 
at a point they were unable to compete. Finally it got to 19.9 and 
then at unusual thing happened. Jobbers from outside Charlotte 
began coming in the evening with tank-trucks to fill at major-branded 
stations at 19.9. You see, the retail price imposed in the price war 
was lower than the wholesale price outside Charlotte; it was lower 
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than the refinery prices, plus the tax, and they began coming in with 
tank-trucks and began getting out gasoline. 

The Cuarrman. Can I get some of it? 

Mr. Snow. No, sir; you can’t. When it happened, it was very 
clear what happened. The tank trucks maybe took the gas on out 
of Charlotte, but it found its way back to the very off-brand stations 
the majors were trying to defeat. So when they found they were 
trying to defeat them with their own money, it all stopped and prices 
immediately went up to normal, when the off brand quit taking that 
loss which was being imposed on them because they found a way of 
getting gasoline out of the major stations and getting it back into 
their own tanks to minimize their loss. Of course they still had a 
loss, they bought it for 19.9 and maybe had to truck it, and sold it at 
20.9, but that was a lot different from paying 22 cents for it and 
having to sell it at 19.9 and having to stay in competition with the 
major’s price war. 

Mr. McCutiocu. I would like to ask this question. Ultimately in 
all of the ramifications of the retail sale of petroleum products, is 
there real price competition in most of the United States now? 

Mr. Snow. There is no competition at the wholesale level. 

Mr. McCctxocn. I said at the retail level. 

Mr. Snow. At the retail level, between the retailers themselves 
there is genuine competition; company fostered competition, which 
takes the form of price reductions, sometimes of discounting of more 
and more services, and of course there is overcompetition because in 
order to maintain or in connection with maintaining the system of 
price leadership there is saturation over building of service stations, 
as you know the companies enjoy a tax advantage. Their 271% percent 
depreciation allowance which is a deduction from gross income, means 
that in 1954 the major oil companies, the 22 major companies, only ¢ 
third of their total income before taxes went for income taxes and 
the same thing was true in 1953, whereas other business, from half 
to two-thirds of its net income before taxes went for income taxes. 

Mr. McCutiocn. Do I take it from what you have said that you do 
not believe there is much if any justification for the depletion allow- 
ance in the oil industry ? 

Mr. Snow. I think there is justification, very much so for the de- 
preciation allowed in connection with production. It is granted to 
compensate the cost of exploration and discovery and the exhaustion 
of the well, but all I am saying, the continuance of granting it to 
major integrated companies is that the tax advantage which they 
enjoy enables them to invest those tax savings in retail facilities, 
thus crushing competition with the retailer, who has to build his own 
station, with the individual retailer who would have to build his own 
station with his own money and not with tax dollars, dollars that were 
saved on a tax advantage. 

I am very much in favor of it, we are very much in favor of the 
depreciation allowance so far as it is used in exploration and dis- 
covery and the retirement of wells. But when it is used to establish 
the oversaturation, the saturation overbuilding of service stations, for 
the purpose of preventing any individual or independent from build- 
ing stations in competition, or for preventing any individual or inde- 
pendent from making a living out of building a station in competi- 
tion, then I think there is a misuse of that money. 


63478—55—pt. 2—-4 
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The CuHaimman. What was the date of this farce that you talked 
about in Charlotte, N. C.? 

Mr. Snow. That was in December 1954. 

The Cuamman. What company was the company that did the 
lowering of prices to beat out the station that was handling the off- 
brand gasoline ? 

Mr. com. The testimony which was given at the Small Business 
Committee by J. R. Purser dealt with Shell Oil Co., and whether they 
were the hatchet company in that instance, I don’t know. But it 
dealt with Shell. Shell, of course, there were two other witnesses, 
also Shell dealers there, who said the company came to them and said, 
“You cut that out, we’ll cancel your lease, don’t you dare sell to that 
off brand.” So two of those dealers who were lessee dealers had to 
quit selling to the off brand but there were enough independent, he 
was one who owned his own station, who was not afraid of having his 
lease canceled, he opened his own station, so he went ahead and sold 
to the off brand and then they refused to sell him or refused to sell 
him at a discount, but still it had the effect of cleaning up that price 
war. When the off brand were not suffering then there was no motive 
for it any more. 

The Cuarrman. Was there any complaint filed with any constituted 
authority relative to that situation ? 

Mr. Snow. Yes. There were. 

The Congressman from that district filed complaints with the Fed- 
eral Trade Commission or complaints were filed with the Congress- 
man, I am sorry I cannot state his name, and copies to the Federal 
Trade Commission, no action of any type was taken on it. However 
the thing went down so fast and when the off brand figured a way of 
staying 1n business by buying this gasoline, it stopped. 

That was the end of it, those complaints were not processed. 

Mr. McCuttocu. I would like to ask one other question. I believe 
you have told us that there is substantial and real competition at the 
retail level in the petroleum industry. 

Mr. Snow. Yes, there is competition between the individual service 
station operators, very much so. 

Mr. McCutxocu. Is there competition at the wholesale level? 

Mr. Snow. Well, there are two levels, perhaps, that we are not to 
confuse them. There is the so-called dealer tank wagon level which 
is the level of sale to the retailers— 

Mr. McCuttocu. Is there any competition at that level? 

’ us r. Snow. No, I would say there is negligible competition at that 
evel. 

Mr. McCuttocu. Well, at which level do you find the competition ? 

Mr. Snow. I would say there is no competition that I know about 
going down from there. The level above that is of course the true 
wholesale level. 

Mr. McCutiocu. Above that where do you find the competition ? 

Mr. Snow. Above that in the sales of retailers to the consumers. 


There is no competition for the retailer. 
Mr. McCutxocu. Starting from the producing company, where do 
you find the first competition ? 
Mr. Snow. I am not an authority on production. I can talk about 
gence from the time it leaves the refinery, I cannot talk about the raw 
material. 
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Mr. McCutxocn. Is there competition between refineries ? 

Mr. Snow. Between refineries, I think there is a limitation upon 
competition very effectively maintained. Eighty-five percent of the 
refining capacity is in the hands of the 22 major integrated companies, 
and the independent refineries are not in any position to offer a very 
dangerous competition to them. 

Mr. McCuttocn. They are in a position to compete, though, insofar 
as their productive capacity permits, is that right? 

Mr. Snow. I think that is correct. 

Mr. McCutiocu. Do you believe that if and when the profits of 
the larger integrated companies of which you have spoken become high 
enough or too high, there will be a growth of the independent com- 
panies so that there will be real ae at the refinery level? 

Mr. Snow. I believe that there will not be that growth. I believe 
the means of that growth has been very effectively extirpated. When 
I said 85 percent, that is low. I think as long ago as 1940 it was 88 
percent, and it is probably in excess of that now. 

You see—— 

Mr. MoCuttocx. But as r ome say, there are some 22 or more com- 
panies competing at that refinery level. 

Mr. Snow. No, those 22 companies are not competing. Those 22 
companies are not competing. ey follow a price leadership reer 
and that price leadership pattern sets—just so we understand it, the 


theory behind it or the method by which it operates is to set the 
refinery gate price high for maximum profit per unit, per gallon sold, 
and then to keep the retail vs as close to that as possible, to give 


the retailer as little as possible, and to keep the retail prices as close 
to the wholesale price as possible to get maximum gallonage. If the 
retailers’ margins were in proportion to what they are in other busi- 
nesses or to the costs of handling the product, then the price would be 
too high to accomplish maximum consumption, but if we keep those 
wholesale prices high, and then squeeze down the retailers’ margin, 
we get a high profit per gallon on the gallons we refine and then we 
get lots of consumption because so little is added to the wholesale 
price in distribution costs. 

But so far as competition at the refinery level, at the refinery gate 
level, I would say there is very little competition at the refinery gate 
level—so little competition at the refinery gate level that the major 
companies to a price leadership pattern, the 22 companies are not 
in danger from that small percentage of refinery run from the inde- 
pe. Further, remember that the channels of distribution have 

een in effect monopolies, had through the company ownership or 
control of the bulk plants and the retail facilities, so it wouldn’t do 
any good for an independent refinery to build an independent refinery, 
than if they could get the high price the company establishes, be- 
cause the channels of distribution have been closed to them. That is 
what the saturation overbuilding of service stations is all about. That 
is what the pattern of lease domination of the lessees is all about. The 
lessee is dominated so he will handle that product. The station is 
opened so we can dominate and the tremendous control of the retail 
facilities, the monopolization of them, through direct ownership or 
through lease control and this control of the lessee through the con- 
tinuing threat of cancellation, doing business always under the threat 
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of cancellation that the channels of distribution belong to the com- 
panies which control those stations, that is the 22 major integrated 
companies, nobody else has a chance. The point of sale is in their 
hands, and the men who operate the point of sale are their lessees. 

It is a strange thing, you know a man who sweeps a factory, 
sweeper—a girl who sets tables in a restaurant, has more security and 
more property right in her job than a so-called independent small- 
business man who runs a service station does in his business. He has 
invested five, ten thousand dollars in capital and in merchandise, his 
suppliers merchandise, he stocked that station, and supplies, equip- 
ment, yet he does not have as much job security to stay rete, or right 
to remain, as a man who sweeps a floor in a factory under a union- 
grievance clause. He has no security at all. At the end of 6 months 
or at the end of 10 days he is out. The supplier does not have to 
Seeeiate the equipment he has sold him or the merchandise he has 
soldhim. He is doing business always under the threat of ey 
so he, of course, is subservient and that gives rise to the demands which 
have been almost overheard in the industry, one is for divorcement, 
that is legal demand, and the other is for some type of divorcement, 
first, require sales divestiture, disposition of the major sales by these 
companies, and the other is some kind of public-utility status for the 
industry. I say those two demands have been made legalistically or 
the type of legality proposed. 

Mr. McCuttocn. Do you find much sentiment for making the dis- 
tribution of petroleum products a public utility or activity in the 
nature of a public utility ? 

Mr. Snow. Well, sir, if you want just my opinion, and you are 
talking about sentiment, I think it is a strange thing—I wondered what 
these companies do want. They have absolute control—— 

Mr. McCutxocn. No; I am talking about the desire from the stand- 
point either of the lessees or consumers. 

Mr. Snow. Yes. Well, what the lessees want, I think, it is movin 
a little faster than that; it is moving a little faster than that. i 
believe that with the present attitude of the companies, their oppo- 
sition to any type of retail legislation, their opposition to any type 
of a fair balancing of the equities, their refusal to grant economic 
opportunity or freedom to these people—I think probably the dynam- 
ics of the industry will bring about something in the nature of unifi- 
cation—that is my own estimate of what the future will bring. 

We, of course, are a small-business association. We believe in the 
wider distribution of private property. We believe that the welfare 
of this country depends upon thousands and thousands of men having 
ownership of factories and shops and retail facilities, and the right 
to operate them without unfair restraint or monopolistic control. 

But that concept has been reduced, that concept has been destroyed 
in the retail petroleum business by the conduct of the 22 major inte- 
grated companies, 

Mr. McCutiocn. Well, isn’t it a matter of fact that there are liter- 
ally thousands and thousands of lessees that have been engaged in 
those activities for from 1 to 40 years? 

Mr. Snow. Oh, sure, I would not say 40, because the first service 
station in the country was in 1912, but there have also been a lot of 
people doing such jobs as sweeping in factories for 30 or 40 years. It 
is not a very good job, but a lot of them stay at it. 
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There is a system of indoctrination. For example, there is Charlie 
Zemet’s testimony which he gave before the Small Business Commit- 
tee, where he says, “When I told my wife, my wife would not believe 
that there was that much abuse that I have been taking,” and he says 
that his wife said, “I don’t see how you have taken it so long.” 

And he says, “I have got this microphone that I had buried at the 
station and I have got 16 hours of wire recording of that kind of 
bullying,” and I told my wife and she says, “Well, I know that you are 
not a hard man to get along with and I do not see how you can stand it.” 

But there is a system of indoctrination. The men are beaten down 
and they stay with it. It is a type of feudalism that exists in this 
country. The 20th century has been a wonderful century and it has 
had many economic and industrial and labor advances, and labor and 
industry have been able to participate in America’s success, with the 
American system of opportunity, and the opportunity for a larger in- 
come for the persons and more ownership of enterprises by people. 

However, that has not reached the service station and I am afraid 
that some of this retail legislation, if it should come, probably will 
come too late. There are few tyrants that give up their power 
voluntarily. 

We do, however, believe in and as a small-business association, we 
desire the strengthening of the antitrust laws—although, of course, I 
am here at a hearing for various proposals weakening the antitrust 
laws, but we are interested in strengthening them and we are interested 
in stopping and effectively prohibiting that type of competition, the 
destructive competition. We believe in competition. We donot want 
to fall back into the employee-union status, but in our type of com- 
petition, if it is to survive as competition, there must be some restraints 
put upon these practices that would destroy the competition; that is, 
restraints upon monopolistic practices that destroys the freedom to 
compete among service station operators. 

Now, the strengthening of section 3 of the Clayton Act is important 
and section 2 (b) of the Robinson-Patman Act should certainly be 
strengthened. 

Mr. McCuttocn. Mr. Snow, in view of your statement about the de- 
sire of the lessees and operators of retail petroleum products to fix 
their own prices, would you favor the fair trade laws or do you oppose 
them ? 

Mr. Snow. As far as gasoline is concerned, we have not taken a stand 
on that. In conjunction with other various small business trade as- 
sociations several years ago we were associated with a joint effort to 
secure passage of the McGuire Act. 

Mr. McCutiocu. Your position with respect to that legislation is 
contrary to the very strong statements you have made with respect 
to the owner of a retail dealership being allowed to fix prices of prod- 
ucts that he is selling. 

Mr. Snow. Well, I would not say it is. Our reasons for being fa- 
vorably disposed toward the McGuire Act at that time had to do with 
a i of major oil companies—— 

Mr. McCutxocn. Are you for it now? 

Mr. Snow. Well, we do not have a position on fair trade now. 

I will put it this way: Fair trade will not solve our problems; either 
strengthening or repealing that will not solve our problems. 
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Fair trade, in other words, gives control to the manufacturer. Our 
roblem is to get a little bit of control for the retailer, a little bit of 
reedom for the retailer, a freedom and control that we do not pres- 

ently have. We do not at this time have any stand on fair trade. 

Mr. Maerz. What suggestions do you have to strengthen section 3 
of the Clayton Act ? 

Mr. Snow. Well, the proposal—and I refer to the proposal to 
strengthen section 3 of the Clayton Act, what we had thought of and 
worked out, it is a proposal that—and this could be an amendment to 
section 3, although really it is a little different in substance from it, 
but it is a proposal that wherever a company or a person is in busi- 
ness engaging in interstate commerce and having retail dealers, leases 
to them any facilities or equipment, that then the terms of such lease 
shall be not less than so many years and such lease shall have—well, 
it shall be spelled out, a peotibstian against capricious cancellation. 

Essentially, that is the prayer, of course, of the Government in the 
Sun Oil Co. case. 

Now, just to speak briefly about my comments about the Federal 
Trade Commission not proceeding to enforce our rights under the 
existing laws, I do not wish for that statement to be taken as to the 
Justice Department which, under Judge Barnes, I think, has been 
making a sincere effort to—— 

Mr. McCutxocn. Mr. Chairman, if I may interrupt again: 

Where the Justice Department has undertaken an investigation and 
it is underway at this time, you would not suggest, would you, that 
the Federal Trade Commission undertake an investigation in the same 
field, would you? 

Mr. Snow. Well, sir, the Federal Trade Commission has the pri- 
mary responsibility for price discrimination practices and the Justice 
Department is only interested in price discrimination as part of monop- 
olistic practices, but the Federal Trade Commission has primary 
responsibility for price discrimination wherever it has the effect of 
substantially lessening competition, that is, the difference between 
creating a monopoly and just lessening competition. 

We want to stop price discrimination which lessens competition and 
that is the job of the Federal Trade Commission. We want the Fed- 
eral Trade Commission to do that job, in addition to the Justice 
Department stopping monopolistic practices. 

Mr. McCutxocu. Well, when there is an investigation going on in 
a certain field, we will say for instance by either the Justice Depart- 
ment or the Federal Trade Commission, do you think that investiga- 
tion should be duplicated by one or other of the two bodies? 

Mr. Snow. I don’t think they should be duplicated. But my point 
is it is not being duplicated. F or example, if a service-station oper- 
ator has a normal margin of 5 cents and it is cut down to 2 cents by 
pene practices, even though those practices will not 

imit, they do lessen competition and those operators will be out of 

business in 6 months, and such men form a substantial part of the 
60,000 dealers that fail in business every year. They have a limited 
amount of capital, $2,000 or $5,000. Those men are not concerned 
with waiting, what they want is immediate redress. 

The Cuarrman. As I understand your interpretation of antitrust 
enforcement, it is that the Federal Trade Commission has to do with 
enforcing the Robinson-Patman Act. 
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Mr. Snow. Yes, sir. 

The Cuatrman. And the other provisions, like the Sherman Act, 
that is definitely for the Department of Justice? 

Mr. Snow. Yes. 

The Cuarrman. Is that correct? 

Mr. Snow. That is correct, price discrimination practices—there is 
the price discrimination which injures competition and that is ex- 
clusively within the province of the Federal Trade Commission, no one 
else has that under its jurisdiction. And the jurisdiction of the Justice 
Department is price-fixing practices that would have the effect of 
creating ete But we could not contend that because 12 dealers 
have gone broke in Charlotte, that there is a monopoly, but they go 
out of business just the same, anid their faith in the American system is 
destroyed, their faith in the system of free competition, and the 
Congress has wisely provided against these destructive methods, these 
price-discrimination practices which lessen competition even though 
they do not create monopoly. Congress has aoe provided prohibi- 
tions against those practices and given that jurisdiction to the Federal 
Trade Commission, and they are not doing the job. 

The Cuarrman. Mr. Snow, you will have the privilege of extending 
your remarks when you get the transcript. We have other witnesses 
today, and I think that I will have to consider their convenience, sir, 
and I will have to ask you to terminate now with the understanding 
that you might put anything into the record that you think pertinent. 

Mr. Snow. Thank you very much. I regret talking so much. I 


will say that the service station operators of the country will be 
greatly interested in the interest you have shown. My remarks are on 


the legislative proposals, the proposal of the Attorney General’s Com- 
mittee to weaken the act, and our proposal is for strengthening it, but 
your interest in the economic and business problems will be very 
deeply appreciated. 

I would like to offer in evidence the correspondence of Mr. Babcock. 

The CHarrman. Yes. 

Now, the next witness is Mr. Benjamin Werne of the United Fresh 
Fruit and Vegetable Association. 

Mr. Werne, you have a statement. I wonder if you could give us a 
condensation of that statement. 


STATEMENT OF BENJAMIN WERNE, COUNSEL, UNITED FRESH 
FRUIT AND VEGETABLE ASSOCIATION 


Mr. Werne. Mr. Chairman, I will try to make my statement as 
brief as possible. 

The Cuarrman. Your prepared statement will be put in the record. 

(The statement of Mr. Werne is as follows:) 


STATEMENT OF BENJAMIN WERNE, COUNSEL, UNITED FRESH FRUIT AND VEGETABLE 
ASSOCIATION 


My name is Benjamin Werne. I am appearing here as counsel for the United 
Fresh Fruit and Vegetable Association, a nonprofit, nonmarketing nationwide 
association of growers, shippers, and wholesale distributors of fresh fruits and 
vegetables. The headquarters of the association are at 777 14th Street NW., 
Washington, D. C. 

My purpose in appearing at these hearings is to show (1) that the Robinson- 
Patman Act is as necessary today as when it was originally enacted for the 
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preservation of competition and the regulation of discriminatory pricing prac- 
tices, and (2) that to amend its provisions as suggested by the Attorney General’s 
committee would be extremely damaging to our entire economy. 

The issue to be considered by this committee and to be decided by the Congress 
is whether or not to amend the Robinson-Patman Act to exempt certain categories 
of business practice from the application of the restrictions in the statute. The 
report of the Attorney General’s Committee on Antitrust Laws has recommended 
certain changes. It is my contention that some of these changes would not be 
in the best interests of business in general, particularly with reference to the 
small employers in the produce industry. 


I 


A review of the legislative history of the act reminds us that it was designed to 
preserve competition and protect the small-business man 


In the language of the dissent in the Standard Oil case decided by the United 
States Supreme Court (340 U. 8. 2381): 

“The public policy of the United States fosters the free-enterprise system of 
unfettered competition among producers and distributors of goods as the ac- 
cepted method to put those goods into the hands of all consumers at the least 
expense. These are, however, statutory exceptions to such unlimited competi- 
tion. Nondiscriminatory pricing tends to weaken competition in that a seller, 
while otherwise maintaining his prices, cannot meet his antagonist’s price to 
get a single order or customer. But Congress obviously concluded that the greater 
advantage would accrue by fostering equal access to supplies by competing mer- 
chants or other purchasers in the course of business,” 

The Clayton Act in 1914 was the first enactment to put limits on discriminatory 
selling prices. Section 11 enabled the Federal Trade Commission to use its in- 
vestigatory and regulatory authority to handle price discrimination. Section 2 
provided for the maintenance of competition by protecting the ability of busi- 
ness rivals to obtain commodities on equal terms. 

The Robinson-Patman Act of 1936 moved further toward this objective. It 
eliminates certain difficulties which arose under the original Clayton Act. For 
example, the Clayton Act omits reference to discriminations in price “in the same 
or different communities * * *” and it thus restricts the proviso to price differ- 
entials occurring in actual competition. It also excludes reductions which under- 
cut the lower price of a competitor. 

The need to allow sellers to meet competition in price from other sellers, while 
protecting the buyers’ competitors against the advantages gained from price 
discrimination was a major reason for the enactment. The Clayton Act had 
failed to solve the problem. To quote the Standard Oil dissent again: 

“The impossibility of drafting fixed words of a statute so as to allow sufficient 
flexibility to meet the myriad situations of national commerce, we think led 
Congress in the Robinson-Patman Act to put authority in the Federal Trade 
Commission to determine when a seller’s discriminatory sales price violated 
the prohibitions of the antimonopoly statute, section 2 (a), 49 Stat. 1526, and 
when it was justified by a competitor’s legal price. The disadvantage to busi- 
ness of this choice was that the seller could not be positive before the Com- 
mission acted as to precisely how far he might go in price discrimination to 
meet and beat his competition.” 

The Clayton Act created a broad exception from control for prices made in 
good faith to meet competition. This raised problems of which Congress was 
aware. In reporting on a redrafted version of S. 3154, the Senate’s companion 
bill to the House bill that became the Robinson-Patman Act, the Senate Com- 
mittee on the Judiciary, February 3, 1986, pointed out the weakness of section 
2 of the Clayton Act in permitting discrimination to meet competition, and sug- 
gested the elimination of part of this proviso. The report of the House Com- 
mittee on the Judiciary pointed out that the draftsmen’s purpose was to strengthen 
the laws against price discrimination, directly or indirectly through brokerage 
or other allowances, services or absorptions of costs. It commented that the 
subsection that became section 2 (b) enabled a seller to “meet the price actually 
previously offered by a local competitor.” The language used in regard to com- 
petition in the bills and in the act was based on a Federal Trade Commission 
recommendation. 'The Commission had been unable to restore the desired 
competition under the Clayton Act, and Congress evidently sought to open the 
way for effective action. 
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In the original Clayton Act, section 2 was not divided into subsections. It 
stated the body of the substantive offense, and then listed various circumstances 
under which discriminations in price were permissible. Thus, the statute 
provided that discriminations were not illegal if made on account of differences 
in the grade of the commodity sold, or differences in selling or transportation 
costs. Listed among these absolute justifications of the Clayton Act appeared 
the provisions that “nothing herein contained shall prevent discrimination in 
price * * * made in good faith to meet competition.” The Robinson-Patman 
Act changed both the location and the phrasing of the “meeting competition” 
provision. Unlike the original statute, section 2 of the Robinson-Patman Act is 
divided into two subsections. The first, section 2 (a), retained the statement 
of substantive offense and the series of provisos treated by the Commission as 
affording full justifications for price discriminations; section 2 (b) was created 
to deal with procedural problems in Federal Trade Commission proceedings, 
specifically to treat the question of burden of proof. In the process of this 
division, the “meeting competition” provision was separated from the other pro- 
visos, set off from the substantive provisions of section 2 (a), and relegated to 
the position of a proviso to the procedural subsection, section 2 (b). It can be 
inferred that Congress meant to curtail the defense of meeting competition 
when it banished this proviso from the substantive division to the procedural. 
In the same way, the language changes made by section 2 (b) of the Robinson- 
Patman Act reflect an intent to diminish the effectiveness of the sweeping defense 
offered by the Clayton Act’s ‘meeting of competition” proviso. 

In the Federal Trade Commission v. Staley Mfg. Co. case, the Supreme Court 
said (824 U. S. 746, pp. 752-753) : 

“Prior to the Robinson-Patman amendments, section 2 of the Clayton Act 
provided that nothing contained in it ‘shall prevent’ discriminations in price 
‘made in good faith to meet competition.’ The change in language of this 
exception was for the purpose of making the defense a matter of evidence in 
each case, raising a question of fact as to whether the competition justified the 
discrimination. (See the conference report, H. Rept. No. 2951, 74th Cong., 
2d sess., pp. 6-7; see also the statement of Representative Utterbach [sic], the 
chairman of the House conference committee, 80 Cong. Rec. 9418.)” 

Under the old proviso of the Clayton Act, in other words, mere proof of com- 
petition was a substantive defense without regard either to its legality or its 
characteristics—whether local, nationwide, reflected in a bona fide offer to a 
particular customer, or the like. In contrast, the Robinson-Patman proviso 
narrowed the scope of the exemption so that it checks the tendency to monopoly 
inherent in systematic invocation of a competitor’s lower prices as a justification 
for one’s own. It shifted the focus (1) from the ambiguities of “meeting com- 
petition” to the specifics of “meeting an equally low price of a competitor,” and 
(2) from a showing of a “general system of competition” to a requirement that 
the “lower price’ be one actually offered by a competitor to a customer of the 
seller. 

The act, among other provisions, aims at pseudo-brokerage allowance and 
variations of other market devices under which discriminatory price conces- 
sions are granted to powerful buying organizations. 

The act prohibits payment of brokerage only to brokers who are in fact acting 
for or under the control of parties to the sale other than those who pay the 
brokerage. 

The act does not prevent a merchant from owning stock in a brokerage corpora- 
tion, but when a merchant owns enough stock to control it, then that brokerage 
concern cannot collect from the producer commissions on goods which that mer- 
chant purchases through it. It may still operate as a brokerage concern. It 
may still do business between producers and merchants anywhere, and that 
merchant may continue to own his stock in it and draw dividends from its 
profits, the same as any other stockholder of any other brokerage concern; but 
that profit will be free from the taint of commission collected from the seller 
for services rendered in reality for the buyer. 

Whether or not a brokerage concern is in a particular transaction acting 
“for or in behalf or is subject to the direct or indirect control” of the buyer, 
rather than of the seller who pays the commission, is a question of fact to be 
determined upon the circumstances in each case. Like all questions of fact, 
it will at times be easy to determine one way or the other, and sometimes it 
will hang on the borderline between them. 
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Ir 


The legitimate broker performs a valuable economic function, especially in the 
food industry, serving the selling and buying needs of the independent busi- 
nessman 


The broker occupies a unique position as salesman and merchandising coun- 
selor for thousands of small and independent producers, canners and packers, 
representing them as sales agent, and selling to wholesale grocers and other 
large distributors. 

The broker appeared in the food and grocery industry soon after the end of 
the Civil War. Production and packing of finished food products had gradually 
moved away from centers of distribution, as the country’s population spread 
toward the Middle West and West. As the raw produce sources became distant 
from the distributing and consuming centers, there evolved a complex nationwide 
organization for the distribution of food and grocery products. Resident sales 
representatives for producers and packers were established and recognized in the 
industry. 

An essential factor in the distribution of fresh fruit and vegetables, the broker 
serves directly or indirectly about 50,000 producers, packers, refiners, and con- 
verters, almost 5,000 wholesale grocers, and approximately 500,000 independent 
retail grocers in the United States. He functions as sales agent for these pro- 
ducers who cannot afford or prefer not to have a local salaried representative, 
and who employ a broker to look after their interests. The broker receives no 
salary, but is paid a commission or “brokerage” on sales. 

The broker represents the shipper. He supplies market postings, assists in 
handling complaints and making adjustments and renders many other services 
which would normally have to be performed by the salaried representative. 
Essentially his function is that of a service agency in the market. He does not 
take title to any merchandise which he sells, nor does he at any time have pos- 
session or control of the merchandise he handles. His job is to effect a meeting 
of the minds of principals. He effects contact between seller and buyer. Above 
all he depends upon personal contacts with his principals. In sum, the broker’s 
stock in trade is service. 

Like any public agency or public utility or any other economic function which 
services the public, the broker is and must be in a position, at any time, every 
day, every hour of the day or night, to render his service to any and every buyer 
or seller. This service is of an omnibus nature. He is under a duty and, it is 
his function, to make available his services to buyers and sellers regardless of 
whether they deal with him regularly, seasonably, permanently or sporadically. 

Among his other services, the broker provides information and facts in regard 
to all existing and potential business. This is a function of great significance and 
of particular importance in the fresh fruit and vegetable business, where we are 
dealing with commodities which vary considerably with seasonal changes and 
climatic conditions in these broad and great United States. For example, cer- 
tain fruits or vegetables are harvested and marketed within 20 or 30 days in any 
season. The broker is, and must be, ready to service this business, market the 
produce among his regularly established accounts, and see to it that the com- 
modities enter into the stream of commerce. It is his responsibility to effect 
proper and reasonable distribution from the grower to the housewife and all 
other consumers. He must work fast; he must be fully acquainted with the 
facts; he must know when and where commodities are available and when and 
where commodities are needed. The broker is the one who knows when spring 
fruits and vegetables can be supplied to the consumer and housewife in the 
winter time. He is the one who must know when the proper vitamin-content food 
available in a warmer climate can be shipped and made available for distribution 
and purchase to families in a climate where it is not possible to grow such foods. 
To be effective in his function, the broker must know all there is to know about 
agriculture, commerce, transportation, costs, standard of living, and many other 
matters. The know-how which a broker acquires in the course of his experience 
is incalculable. 

Between the small producer and shipper who harvests and markets a crop 
within 20 or to 30 days and the huge producer and shipper who deals in carloads 
of fresh fruit and vegetables every day, stands the broker—the invaluable serv- 
ant, ally and coordinator in the process of transferring food from the “good 
earth” to the “kitchen table.” 

The general public hears little and knows less about the food broker. His 
commission, or brokerage, is an extremely small percentage, based either on the 
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anit of sale or upon the dollar value of the sale. The food broker has a con- 
tractual relationship for sales service with his principal who pays him. He is 
not owned or controlled by any buyer. 


Iir 


The brokerage system is subject to severe abuse, as has been demonstrated by 
experience both before and since the Robinson-Patman Act, to the detriment of 
the entire produce industry 


Logically, the seller seeks the highest price obtainable for his goods, under 
conditions of sale most favorable to himself. The buyer seeks to make his 
purchase at the lowest possible price, under conditions of sale most favorable 
to himself. Positions of seller and a buyer in the same transaction are funda- 
mentally opposed. It is elemental that an intermediary agent who is allied 
with one party (the buyer) cannot in all honesty safeguard the interests of both 
at the same time in the same transaction. 

Knowledge on the part of both parties that a pseudoagent is representing both 
does not save the situation. When a creature of the buyer disguised in broker’s 
clothing approaches the seller, the seller knows who he is. Nevertheless, this 
creature is backed by the coercive power of mass buying. The brokerage fee 
becomes a rebate, called brokerage in all ill-disguised attempt to give it legiti- 
macy because it is called by a legitimate name. It was at this type of deception 
and at this form of unfair discrimination, that the act was aimed. It could be 
the loophole through which all price discrimination could pass. 

In the fresh fruit and vegetable industry, there developed arrangements calcu- 
lated to exploit the producer and shipper by exacting tribute under the guise of a 
selling brokerage and to give the beneficiaries of this revenue a competitive price 
advantage by the amount of the brokerage fee. 

(a) Wholesale handlers is a given market, either individually or collectively, 
set up a brokerage agency through which to do their buying. In order to sell 
in this market or to these wholesalers, the shipper or producer had to deal through 
the brokerage agency and pay a selling brokerage fee. 

(b) Wholesale handlers, having an interest in retail outlets for which they 
in fact buy, interposed a brokerage agency between the shipper or seller and 
the wholesale agency. The brokerage agency collected from the shipper or seller 
a selling brokerage fee. 

(c) Large retail interests organized subsidiary brokerage agencies, which in 
fact bought for the parent retail interest but charged the shipper or seller a 
brokerage fee. 

The practice of granting selling commissions to purchasers or their agents 
where the purchaser either receives the commissions directly from the manufac- 
turer or indirectly by virtue of its control or ownership of the agency is the 
essence of a virulent form of price discrimination. The small retailer is put 
at a disadvantage as compared with the larger company which by an agency 
ander its control and ownership is able to obtain an allowance in the form of 
brokerage commissions which the small retailer cannot obtain. The inevitable 
tendency of such discrimination in price is to lessen competition among pur- 
chasers and to create a monopoly of trade in favor of the larger companies. 

One large buyer set up its own commission company, which sold almost two- 
thirds of its tonnage of fresh fruits and vegetables to the parent company and 
one-third to other outlets. 

In that situation, a buyer had set up under its ownership a brokerage agency 
which sold to the parent company more than half of the tonnage handled. The 
brokerage agency, on 60 percent of its tonnage, was a buying broker for a prin- 
cipal that controlled it. A buying broker should be paid by the buying principal 
it serves; nevertheless, the practice was to collect a brokerage from the producers 
and shippers. Hard-pressed shippers and producers had to acquiesce in an 
arrangement which imposed on them a brokerage fee on cars bought for the 
powerful buyer’s retail stores. This exploitation of the shippers’ and producers’ 
necessities was the more insidious because, on the face of the transaction, it 
carried the consent of the seller. An agency primarily interested in retail 
Selling exacted tribute from producers in the first instance, and by virtue of the 
revenues obtained through these exactions was, in the second instance, able to 
reduce retail prices when and where such a reduction gave it a competitive 
advantage. 

To carry this a step further, the low retail price of the powerful buyer had to 
be met by the independent competitor. The competitor put pressure on the 
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wholesaler and insisted in buying at a wholesale price that would enable him 
to sell at retail prices as low as his competitor. The result was a depression 
of wholesale prices, with the tendency of all wholesale prices in the competitive 
market to drop by at least the margin of the tribute exacted by the large buyer 
in the first instance when he required the shipper or producer to pay a selling 
brokerage. 

This purchasing agency exerted methodical pressures on suppliers to keep 
prices for its parent lower than those paid by competitors. It went even further 
by actively participating in sales and purchases to and from those competitors, 
as well. It appeared on every side of the market. 

This company assumed the incompatible obligations of acting as purchasing 
agent for the large buyer and sales agent for its produce buying sources. It 
often appeared in other capacities, sometimes as buying broker for competing 
produce dealers, sometimes as merchandising jobber, sometimes as auction 
operator. 

or 1926 to 1936, that commission agent underpinned its two-price structure 

by requiring produce sellers to pay it brokerage on all its purchases. From 
1936 to 1940, after Robinson-Patman, it substituted quantity discounts, and 
equivalent net purchases, for the brokerage. 

In 1940, it shifted its buying sources from quantity discounts and net pur- 
chases, into a cash-differential system under which most of this large buyer’s pro- 
duce demands were filled by outright purchases at prices lower than were paid by 
those who bought on the commonly recognized produce buying terms. 

When market or crop conditions were not suitable for outright purchases with 
the differential deducted at shipping point, the commission company used terms 
of purchase which purported to fix price by agreement on arrival at destination 
but which practically permitted it to price the purchase as it desired after the 
produce had arrived at the destination market. 

Exploiting its multiple capacities throughout the years, it aimed both to 
further two-price system and to gain control of terminal markets and competing 
terminal-market operators. It misused its conflicting functions by giving a 
recognized preference on less-than-carlot purchases to those who bought carlots, 
by taking payments for pretended brokerage from those who preferred to buy 
their carlots through other carlot distributors, by splitting carlots with terminal 
dealers on terms which meant that it bought at carlot prices. 

It was able to require cooperation from produce sellers at all levels of the 
market. By use of a tremendous buying power and manipulation of retail 
prices it created a constant threat to the morale of produce price levels in any 
given terminal market. 

Executives of this commission company carried their program one stage further 
by sponsoring, creating, and controling sectional and cropwide shippers contact 
committees, thus gaining sufficient knowledge of crop prospects and develop- 
ments to plan retail promotional sales when the supplies were high and the 
shipper’s prices lowest. A nationwide supercooperative was set up to serve as 
a coordinating factor for all of these produce schemes. 

Assuming that this commission company merely adheres to its ordinary 
obligation as a shipper’s broker to sell its shippers’ produce at as high a price 
as possible, and assuming likewise that the same firm adheres to its ordinary 
obligation as purchasing agent of a large buyer to procure produce at as low 
a price as possible, its dual functioning inevitably divided the flow of pro- 
duce handled into 2 streams moving at 2 separate price levels. That moving 
at the lower price level passed to the larger buyer and the other stream moving 
at the higher price level passed to jobbers and subsequently to the parent’s 
retail competitors. Such competitors thus paid the relatively higher price 
plus a markup added to cover the jobbers’ expense and profit. The mere 
duality of operations created a two-price purchasing structure which in turn 
permitted the powerful buyer to undersell competing retailers. 

Also, the commission company was able to select superior quality produce 
rr As a 8 to its parent, and to divert produce of lesser quality to com- 
petitors. 

By functioning as a purchasing agent dealing with particular shippers and 
concurrently purporting to act as a selling broker for the same shippers, the 
shipper-brokerage services rendered, like brokerage services to jobbers, were 
pretended services only and the whole operation has developed primarily into 
a device for securing buying preferences for the powerful buyer over com- 
petitors who do not purchase produce through affiliated brokerage subsidiaries. 

By calling to its aid the tightly integrated sales organization of its retailing 
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facilities, this commission company was able to manipulate produce prices 
whenever it needed to do so. This constituted a coercive threat to produce 
sellers at all levels of the trade. All fresh fruits and vegetables destined for 
the ultimate consumer are affected by the terminal market price levels in the 
areas where they are ultimately to be sold at retail. Because they are perish- 
able, most fruits and vegetables must move into the hands of the retail pur- 
chaser with the utmost speed. When any given terminal market collapses, all 
shippers and dealers suffer. Perishables cannot be held off the market or moved 
to other markets without substantial risk of loss. The power to depress termi- 
nal markets thus forced all produce sellers into cooperation with the two-price 
schemes. 

Thus, one large food handler may push supplier prices in particular produce 
and food items up and down by the simple device of raising or lowering its own 
retail prices on the same items. In approximately the same way the Federal 
Reserve banking system affects the primary cost of commercial credit by raising 
and lowering its own rediscount rate on commercial paper. 


Iv 


Before its enforcement activities were hampered by interpretations of the courts, 
the Federal Trade Commission was able to take some steps toward halting 
discriminatory pricing practices 


The Robinson-Patman Act has not been a useless statute, as some opponents 
have maintained. The FTC, before the courts interpreted the law’s provisions 
in such a way as to prevent effective administration, was able to halt many 
discriminatory practices. Aided by private complaints, the Commission pro- 
ceeded against hundreds of offenders. Private litigants brought numerous other 
violations to the attention of the courts. 

The Commission moved successfully against a wide variety of practices under 
the brokerage section. A summary of the leading cases follows: 

Great Atlantic & Pacific Tea Co. v. Federal Trade Commission (106 F. (2d) 
667 (C. A. 3d, 1939), certiorari denied 308 U. S. 625, rehearing denied, 309 
U. 8S. 694): Prohibited brokerage discount to integrated chain-store purchaser 
with subsidiary brokerage division. 

Web-Crawford Co. vy. Federal Trade Commission (109 F. (2d) 268 (C. A. 5th, 
1940) ) : Prohibited brokerage where brokers negotiated sales to a wholly owned 
distributor. 

Quality Bakers of America y. Federal Trade Commission (114 F. (2d) 393 
(C. A. Ist, 1940)): Prohibited brokerage to purchasing agent of 70 wholesale 
bakeries where wholesalers owned agent and received dividends from excess 
of fees over expenses. 

Southgate Brokerage Co. v. Federal Trade Commission (105 F. (2d) 607 (C. A. 
4th, 1945), certiorari denied, 326 U. S. 774) ) : Prohibited brokerage to distributor 
on resale purchases. 

Modern Marketing Service v. Federal Trade Commission (149 F. (2d) 970 
(C, A. 7th, 1945) ): Brokerage prohibited where buyers received royalties and 
other allowances from brokers. 

National Modes, Inc. (46 F. T. C. 404 (1950)): Brokerage prohibited where 
brokerage company and retail buyers owned stock interest in brand names. 

Consolidated Companies, Inc. (3 C. C. H. Trade Regulation Service, par. 14,730 
(1951) ): Brokerage prohibited on sales to buyers where interfamily control 
appeared. 

Hesmer, Inc. (47 F. T. C. 1106) (1951)): Brokerage prohibited where broker 
owned two-thirds of stock of purchaser. 

Carpel Frosted Foods, Inc. (3 C. C. H. Trade Regulation Service, par. 14,878 
ov sood fy : Brokerage denied where broker-representative was Owned by grocer- 

uyer. 

One large retailer survived the difficulties of doing business under Robinson- 
Patman by going into supermarkets. In 1946 it was indicted on the charge 
that its buying practices violated sections 1 and 2 of the Sherman Act. A 
conviction was secured and the seventh circuit affirmed. The court said in 
part: 

“* * * While the company tried to rig up various contracts with its suppliers 
that would give the suppliers a semblance of compliance with the Robinson- 
Patman Act, by colorably relating the discriminatory preferences allowed to 
cost savings, the primary consideration with the company seemed to be to get 
the discounts, lawfully if possible, but to get them at all events. * * *” 
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There was no appeal and a $175,000 fine was paid. The Government then filed 
a current civil suit for dissolution. 
v 


Court interpretations of the act, with particular reference to the good-faith pro- 
—eo distorted the statutory intent and hampered enforcement efforts of 
the Cc 


The law forbids price discrimination that may injure competition with sellers, 
buyers, or their customers. Rebates to buyers for their own account and dis- 
criminatory allowances or services are illegal regardless of their effects on 
competition. However, the act permits legal justification of discriminatory 
prices by a seller’s cost savings or good-faith meeting of competition. 

Section 2 (b) permits the showing of good motives in explanation or in miti- 
gation of the offense charged under section 2 (a). In discussing the good- 
faith proviso of section 2 (b) in his book entitled “The Robinson-Patman Act,” 
Congressman Wright Patman stated: 

“The Robinson-Patman Act prohibits unfair differentials in the price charged 
by a manufacturer or wholesaler to his several customers in competition with 
one another, but provides that if one seller shall meet an equally low price of a 
competitor in good faith with no subservient intent to circumvent other provisions 
of the act, he may cite that fact in mitigation of his violation of other provisions. 
Some have erroneously interpreted this proviso as one granting the right to 
discriminate in price to meet competition. 

“The proviso (in sec, 2 (b) of the present act) does not permit price discrimi- 
nation to meet competition. It does not so state. It merely grants to the 
accused, in defense of a charge of having violated the act, the opportunity to 
offer in rebuttal, as a mitigating circumstance, evidence that he may have engaged 
in an unlawful discrimination in order to meet competition.” 

There appears to be no more reason why the good motive of meeting the equally 
low price of a competitor should be a complete justification than that good motive 
should be a complete justification in a criminal case. “To conclude otherwise,” 
as the dissent stated in the Standard case (340 U. 8S. 231), “is to assume that for 
some unstated reason the public interest requires the acceptance of justification 
by motive where injury to competition is involved but requires its rejection where 
criminal and conventional trespassers on property rights are involved. Again, 
to conclude otherwise is to assume that the public interest in maintaining a 
competitive economy is of a lower order of importance than the public interest 
in protecting society against criminal offenses.” 

Cutting through what is a complex and technical issue, the nub of the dispute 
over good faith as a defense can be seen from the facts and opinions in the Stand- 
ard Oil case. Gasoline was sold by the defendant company to 4 customers in 
the Detroit area designated as jobbers at 114 cents less per gallon than to other 
service station customers in the same area. There was no showing that the 
discriminatory price to the jobbers was justified because of cost savings. Evi- 
dence was introduced that the lower prices were made in good faith to meet an 
equally low competitor’s price. 

The Commission proceeded on the theory that, having established a prima 
facie case based on jurisdiction, goods of like grade and quality, and existence of 
price discrimination, there was a presumption of discrimination that might injure 
or destroy competition. It was then up to the company to rebut the case by 
showing good faith. Even such a showing, the Commission felt, might rebut 
the prima facie case but was not an absolute defense. 

Upholding the FTC order, the Court of Appeals for the Seventh Circuit (173 
F. (2d) 210) noted that one of the purposes of the Robinson-Patman amendment 
to section 2 of the Clayton Act was to forestall evasion of the act which was 
invited or induced by having good faith meeting of competition as a complete 
defense. The court said: 

“Congress sought to change this bypass by changing the discriminatory price, 
made in good faith to meet the low price of a competitor, from a defense, as it 
then was, to a procedural aid to enable a seller to overcome the prima facie case 
made by showing a difference in price to customers in the same community for 
goods of the same quality. This was done by amending section 2 of the Clayton 
Act, by section 2 (a) and (b) of the Robinson-Patman Act. * * * This amend- 
ment, it is clear, provided that if a discrimination in price were shown, the 
burden of justifying it was upon the party making the discriminatory price, and 
he could meet this prima facie case by showing that he acted in good faith to 
meet the low price of a competitor. * * *” 
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“The showing made here by the petitioner that it made the lower price in good 
faith to meet competition, we assume, as the Commission apparently did, was 
made out. The effect of it was to rebut the prima facie case made by the Com- 
mission’s proof of the petitioner’s discriminatory prices. If nothing further 
appeared in this record, the case might well have ended there. The reason 
for making the discrimination was effective to rebut the prima facie case in 
price discrimination, but it still remained a discrimination, and that discrimi- 
nation affected competition on the retail level among the retail customers of the 
wholesalers to whom the petitioner has sold. The discrimination in price in 
favor of the parties in this case, which the petitioner had a right to make as 
against its competitors, was then used by the petitioner’s customers to work 
havoc among competitors on the retail level. The petitioner had given a club 
to its wholesalers which they passed on to their retailers to bludgeon their 
competitors. This is what the Commission is trying to stop, and it is toward 
the elimination of this evil that the cease-and-desist order is directed.” 

This decision was reversed by a Supreme Court that split 5 to 3. The case was 

remanded and the FTC ordered to hold hearings on whether or not the com- 
pany acted in good faith in meeting competitors’ prices. The Court held that 
each of the defenses embodied in the act were to be given the same effect, that 
all were absolute defenses. Congress had not sought, according to the majority 
opinion: 
“either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 
* * * There is nothing to show a congressional purpose, in such a situation, to 
compel the seller to choose only between ruinously cutting its prices to its 
customers to match the price offered to one, or refusing to meet the competition 
and then ruinously raising its prices to its remaining customers to cover in- 
creased unit costs. There is, on the other hand, plain language an established 
practice which permits a seller, through section 2 (b), to retain a customer by 
realistically meeting in good faith the price offered to that customer, without 
necessarily changing the seller’s price to its other customers.” 

Thus, the Supreme Court said, the seller has an absolute defense where the 
FTC has established a prima facie case of unlawful price discrimination if he 
can show that he met in good faith the equally low price of a competitor. 

Mr. Justice Reed, in a vigorous dissent, in which he was joined by the Chief 
Justice and Mr. Justice Black, insisted that the legislative history and wording 
of the statute supported the interpretation of the Commission and the lower 
court. The dissenting opinion declared: 

“It is clear that the effect of the ‘good faith’ proviso of 2 (b) extends only 
to the matter of ‘rebutting the prima facie case,’ thereby shifting the burden 
of proof to the Commission on the issue of whether the discrimination has or 
may have any of the effects specified in section 2 (a). The Commission must 
then resolve that issue, not by inference drawn from the mere fact of discrimina- 
tion in price, but upon all the affirmative evidence, giving due weight to the 
fact, if proved, that the seller’s lower price was made in good faith to meet his 
competitor’s price. 

“Actually the entire section 2 (b) is procedural and deals only with the 
shifting of the burden of proof and the rebuttal of a prima facie case. Since 
the term ‘discrimination in price’ was used in connection with the term ‘the 
prima facie case,’ Congress evidently did not intend the term ‘discrimination 
in price’ to refer to all of the elements of unlawful discrimination in price 
including the effects upon competition as set forth in section 2 (a). It clearly 
appears that the term ‘discrimination in price’ as used in section 2 (b) does 
not include, and, as held in the Moss and Staley cases, section 2 (a) does not 
require affirmative proof of actual injury to competition when the other elements 
of an unlawful price discrimination are established. Other interpretations would 
make section 2 (b) appear meaningless, for to require affirmative proof of the 
adverse effects of the discrimination in price upon competition, before the prima 
facie case exists, is to makee no distinction whatever between proof of a ‘dis- 
crimination in price’ as a ‘prima facie case’ and proof of all of the elements 
of an unlawful discrimination in price. It is the proof of a ‘discrimination in 
price’ as that term is used in section 2 (b) and not proof of all of the elements 
of an unlawful discrimination in price, as set forth in section 2 (a), which prima 
facie makes the Commission's case. If proof of good faith in meeting an equally 
low price of a competitor is made, the Commission could no longer rely upon 
a prima facie case, but must show by additional and affirmative evidence that 
the effect of the discrimination may be substantially to lessen competition or 
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tend to create a monopoly in any line of commerce or to injure, destroy, or 
prevent competition between the discriminator and its competitors or between 
customers of the discriminator or with the customers of such customers, 

“This construction of sections 2 (a) and 2 (b) we submit correctly and 
clearly demonstrate that where, as in the instant case, the adverse effects upon 
competition have been affirmatively established, proof of good faith in meeting 
an equally low price of a competitor under the proviso of section 2 (b) does not 
constitute a substantive justification for the petitioner’s discriminations in price. 
This is particularly true where, as in the instant case, the competition injured 
is retail competition between competing purchasers, since the fact that the seller 
acted in good faith to meet the price of the seller’s competitor is not inconsistent 
with, and does not logically rebut, the proof that retail competition between 
competing purchasers is injured by the discrimination.” 

“It would make nonsense” of section 2 (a) of the Clayton Act, the opinion 
further stated, “to interpret it as requiring a specific intent, for no discriminator 
discriminates unconscious of what he is doing, and he is conclusively presumed 
to be conscious also of its reasonably probable consequences.” ‘The fact that 
a discriminator may be meeting the equally low price of a competitor should 
not, logically, relieve him of having intended injury to competition. The point 
is that intent to injure competition may coexist with good faith. Returning 
to the language of the Standard Oil dissenters, “this poses the ultimate issue 
whether the public interest in protecting competition against discriminatory 
pricing shall prevail over an individual seller’s interest in discriminating in 
price in order to meet the equally low price of a competitor. It is not difficult 
to see,” the Justices stated, “that if the individual seller’s interest be held to 
prevail as a matter of law, then section 2 (a)’s prohibition of discriminatory 
pricing becomes largely a nullity and sections 2 (a) and (b) taken together 
become for the most part merely a declaration of the individual right to dis- 
criminate.” 

The Court’s construction not only requires the Commission to show that price 
discriminations were not justified. It makes the Commission prove what was 
in the buyer’s mind, rather than letting the acts of the buyers speak for 
themselves. 

VI 


The Attorney General’s committee would complete emasculation of the Robinson- 
Patman Act, permitting large buyers to practice discrimination at the expense 
of sellers 


The Attorney General’s committee concluded that the good faith meeting 
competition defense, as construed in the Standard Oil and similar cases, should 
be an absolute defense to a 2 (a) charge. 

Analyzing the brokerage provisions, the committee notes that as a result of 
prevailing interpretations “the payment of middlieman’s commissions to any 
put pure ‘brokers’ becomes per se illegal, even though valuable distributive 
services are performed, even when no adverse competitive effect results, and 
even where the challenged concession reflects actual savings in the seller’s 
distribution costs.” One result has been that “joint buying organizations for 
pooling the resources of small-business men have conspicuously suffered from 
rigid ‘brokerage’ clause enforcement.” Accordingly, “to reconcile the brokerage 
clause with ‘broader antitrust objectives,’ we favor legislation as necessary to 
restore the original vigor of the exception ‘for services rendered’ in section 
20. 

In view of the history of the act which has been traced here, and in the 
light of our knowledge of the monopoly power that has been and can be exerted 
by certain buyers, it is our earnest recommendation that any legislation reported 
out of this committee be designed to restore the original scope and intent of the 
act in line with the sound views of the dissenting Justices in the Standard 
Oil case. The fact that some instances of price discrimination may be inevitable, 
and that some may seem to be desirable, should not be a reason for condoning 
and underwriting all such behavior. 

In its present form, with sufficient enforcement powers vested in the FTC, 
the Robinson-Patman Act is essential to the economie welfare of thousands 
of local businessmen in the country, particularly in the produce industry. 

What we are advocating is preservation of the letter of the Robinson-Patman 
Act, and a return to the spirit that motivated its passage. This act was designed 
to protect the very touchstone of the American economic system, that is, compe- 
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tition. The courts have taken long strides toward emasculating the act, and 
perverting its original intent. You are now being asked not only to underwrite 
those interpretations, but to prepare legislation which, in effect, spells the end of 
efforts to control price discrimination. This must not be allowed to happen, 
unless you are ready to give official sanction to monopoly control as the byword 
of our economy, replacing free and untrammeled competition. 


VII 


Congress should provide that efforts of labor unions to exert outright market 
control should be subject to control under the antitrust laws. No group 
deserves special consideration when it aims to subvert the basic economic 
structure of the country 


Turning aside from the problems of price discrimination, let me take a moment 
to commend to this committee the conclusions of the Attorney General’s com- 
mittee on organized labor. 

It cannot be denied that some unions have engaged in conduct that cannot be 
construed as legitimate union activity. Rather, they have aimed at direct 
restraint on commercial competition. Types of conduct mentioned by the com- 
mittee report in this connection include: 

Fixing the kind or amount of products that may be used. 

Fixing the market price of products. 

Fixing the geographical area in which products may be used, produced 
or sold. 

Fixing the number of firms which may engage in the production or dis- 
tribution of certain products. 

These commercial restraints are not effectively controlled by the provisions 
of the Labor-Management Relations Act. Nor, as presently written and con- 
strued, are they curbed by antitrust legislation on the books. This situation 
should be corrected, keeping in mind the cautionary note struck by the report 
when it says that “no one of our conclusions or recommendations implies any 
change of labor’s freedom under the antitrust laws to act in concert in order 
to promote union organization or bargain collectively over wages, hours, or other 
employment conditions.” Freedom to pursue legitimate union objectives must 
be preserved, but they should not mask attempts at monopolistic control of the 
market. 

There can be no doubt as to the constitutional power of Congress to bring 
labor unions within the purview of antitrust legislation. The task is to define 
to what extent they are subject to it. Pertinent here is the following quotation 
from the opinion of the United States Supreme Court in Apex Hosiery Co. v. 
Leader (310 U. 8. 469) : 

“For the 32 years which have elapsed since the decision of Loewe v. Lawlor 
(208 U. S. 274), this Court, in its efforts to determine the true meaning and 
application of the Sherman Act has repeatedly held that the words of the act, 
“every contract, combination * * * or conspiracy in restraint of trade or com- 
merce” do embrace to some extent and in some circumstances labor unions and 
their activities; and that during that period Congress, although often asked 
to do so, has passed no act purporting to exclude labor unions wholly from the 
operation of the act. On the contrary Congress has repeatedly enacted laws 
restricting or purporting to curtail the application of the act to labor organiza- 
tions and their activities, thus recognizing that to some extent not defined they 
remain sulject to it. [Emphasis added.] 

“Whether labor organizations and their activities are wholly excluded from 
the Sherman Act is a question of statutory construction, not constitutional 
power. The longtime failure of Congress to alter the act after it had been 
judicially construed, and the enactment by Congress of legislation which implic- 
itly recognizes the judicial construction as effective, is persuasive of legislative 
recognition that the judicial construction is the correct one. This is the more 
so where, as here, the application of the statute to Jabor unions has brought 
forth sharply conflicting views both on the Court and in Congress, and where 
after the matter has been fully brought to the attention of the public and the 
Congress, the latter has not seen fit to change the statute. 

“While we must regard the question whether labor unions are to some extent 
and in some circumstances subject to the act as settled in the affirmative, it 
is equally plain that this Court has never thought the act to apply to all labor- 
union activities affecting interstate commerce.” 
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To quote the language of the Attorney General Committee’s report, “To the 
extent that such commercial restraints not effectively curbed by either anti- 
trust or labor-management relations act exist. Then we recommend appropriate 
legislation to prohibit these union efforts at outright market control.” 


VIII 
Conclusion 


The legislative intent of the Robinson-Patman Act makes it abundantly clear 
that Congress considered it to be an evil that a large buyer could secure a com- 
petitive advantage over a small buyer because of the large buyer’s quantity 
purchasing ability. The differentials granted such large buyers have been 
proved beyond peradventure of a doubt instruments of power and weapons of 
competitive oppression. (H. R. Rep. No. 2287, 74th Cong., 2d sess. 7, 9. See 
FTC v. Morton Salt Co., 334 U. 8S. 37, 43.) 

Congress sought through this legislation to arrest in their incipiency the crea- 
tion of monopolies or unreasonable restraints of trade and to curtail their 
development. (U.S. v. N. Y. Great A & P Tea Co., 67 F. Supp. 626, 636, aff'd. 
173 F. (2d) 79.) 

In a recent decision the United States Supreme Court (Moore v. Mead’s Fine 
Bread Co., 23 LW 4036) has stricken down attempts by offenders against Rob- 
inson-Patman Act to avoid responsibility under the law on the ground that none 
of the alleged practices had occurred in interstate commerce. 

As stated in that case: 

“We have here an interstate industry increasing its domain through outlawed 
competitive practices. The victim, to be sure, is only a local merchant; and 
no interstate transactions are used to destroy him. But the beneficiary is an 
interstate business; the treasury used to finance the warfare is drawn from 
interstate, as well as local, sources which include not only the respondent but 
also a group of interlocked companies engaged in the same line of business; 
and the prices on the interstate sales, both by respondent and by the other Mead. 
companies, are kept high while the local prices are lowered. If this method 
of competition were approved, the pattern for growth of monopoly would be 
simple.” 

In this respect, it is well to note the words of Congressman Utterback, manager 
of the Robinson-Patman Act in the House, quoted by Mr. Justice Douglas in 
the Moore case: 

“Where, however, a manufacturer sells to customers both within the State 
and beyond the State, he may not favor favor either to the disadvantage of the 
other; he may not use the privilege of interstate commerce to the injury of his 
local trade, nor may he favor his local trade to the injury of his interstate trade. 
The Federal power to regulate interstate commerce is the power both to limit its 
employment to the injury of business within the State, and to protect interstate 
commerce itself from injury by influences within the State” (80 Cong. Ree. 9417). 
[Emphasis supplied.] 

The full impact on our economy of permitting pseudobrokerage allowances 
and good faith as a defense to a charge of violation is perceptibly being felt. As 
litigation is compounded, the ingenuity of marketers will evolve new devices for 
evasion. The plea for untrammeled competition must not be permitted to blind 
us to the evils which such unfettered competition has fostered. 


Mr, Werne. I would like to just touch a few high spots if I may. 

The Cuarman, All right. 

Mr. Werne. As indicated in my prepared remem I am appear- 
ing as counsel for the United Fresh Fruit and Vegetable Association, 
which speaks for approximately 3,000 members in the wholesale fresh 
fruit and vegetable indtstry. 

Among them, we have quite a few brokers who, together with the 
other members of the wholesale produce industry, are vitally con- 
cerned with the subject matter of the Robinson-Patman Act particu- 
larly as dwelt upon by the report of the Attorney General’s Com- 
mittee, 

Now, basically, in going over the Attorney General’s Committee’s 
report we find a rather disturbing factor. An attempt is being made 
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at almost every concluding section to reconcile the Robinson-Patman 
Act provisions with the antitrust laws, in other words, as the report 
indicates, to bring them into harmony with the purposes and objectives 
of the antitrust legislation. It is our understanding that the two are 
not necessarily parts of a whole. The Robinson-Patman Act, while 
dealing with price discrimination, is, as we see it, not a phase of anti- 
trust as such. 

I think we can overcome any of the objections to the existing statute 
and provisions if the basic problem is fully appreciated. 

Basically, the antitrust laws, as you know, being experts in this field, 
deal with monopoly, monopolistic practices, mergers, and so forth. 
The Robinson-Patman Act seeks to eliminate or at least to minimize 
price-discrimination practices. 

There are two phases in particular to which we would respectfully 
draw the attention of this committee. One is the problem of the inde- 
pendent broker and the efforts which are now being made by a great 
number of groups, under various guises, to have the act amended in 
order to allow brokerage fees to those who allegedly render a market 
service. 

I am not going into the ramifications of the industry, its various 
problems and the struggles for survival. I would like, however, to 
direct your attention to the obvious fact that price control is the evil 
at which the antitrust legislation is aimed. 

The Robinson-Patman Act is a form of trade regulation. I think the 
commentators, and, with all due respect, the Attorney General’s Com- 
mittee seem to have overlooked the fact that we have trade regulation 


or regulations in practically every phase of our existence. The whole 
economy is predicated on regulation. 

We have regulation of securities; we have regulation of housing and 
communication. Now they seek to have more effective regulation of 
trade. I think that many of the difficulties that we encounter today 
with respect to enforcement can be traced to our courts and the con- 
struction they ore on the law. 

e 


We have looked on various phases of the act and whereas in other 
measures they seem to broaden the application 

Mr. Maerz. Mr. Werne, if I may interrupt, we have the summary 
of your remarks here before us and you state in there, and I quote: 

The Attorney General’s Committee would complete emasculation of the Robin- 
son-Patman Act, permitting large buyers to practice discrimination at the expense 
of the sellers. 

Now, I wonder if you would give us a bill of particulars, what parts 
of the report in your judgment result in the emasculation of the 
Robinson-Patman Act. 

Mr. Werne. Allright. I think that is point No. IV, is it? 

Mr. Maerz. That is point No. VI. 

Mr. Werne. I could give you a very detailed statement of examples,. 
which I would be very glad to do, to supplement this particular state- 
ment, but just let me give you the general framework. 

The produce or fresh fruits and vegetable broker is an individual 
who has nothing to retail but service. The seller (the shipper, the 
produce man, the grower) has available a certain crop. He has no 
means of finding out what his outlets will be. 

The buyer is in the market for these crops, but he has no specific 
integrated channels that will make it economically feasible for him to: 
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find out where this crop is available and at what time, and so he 
cannot plan his selling program. 

To both of them the broker is available at all times: to give to the 
buyer full and complete information on the produce ; to get the markets 
for the seller. He renders a genuine service. He is an independent 
broker. 

The manner in which the Attorney General’s report would revise 
the Robinson-Patman Act to “bring it into harmony with the antitrust 
law,” as it says, is to grant recognition to the so-called marketing 
services by big powerful buying agencies who generally do not render 
any marketing service. To discover the effect of this, I believe all we 
have to do is to examine the briefs in the celebrated cases which are 
now a matter of history—and I can have those outlined for the use 
of your committee if the committee sees fit. 

Mr. Materz. I take it that you are addressing yourself to section 
2 (c) of the Robinson-Patman Act. 

Mr. Werne. 2 (c). 

Mr. Matrtz. 2 (c) and 2 (d) and your reaction, as I understand it, 
is that the committee report recommends that those subdivisions be 
reconciled with section 2 (a) of the Robinson-Patman Act? 

Mr. Werner. More than that. The committee wants to reconcile it 
with the whole antitrust law. How it would be serving the purposes 
of the antitrust laws to allow brokerage fees to be charged by the 
marketing and buying agency of a major buyer, we fail to see. 

Mr. Maretz. In what other respects in your judgment would the 
recommendations of this committee report result in the emasculation of 
the Robinson-Patman Act? 

Mr. Werne. Well, I confine myself, sir, to two phases; one is the 
brokerage provision and the other is the “good faith” defense. 

Now, on the brokerage, if we take the independent broker and put 
him on a par with the powerful buying agencies, it would not take long 
before the independent broker is out of business. I mean, you cannot 
possibly survive that kind of competition. 

The antitrust law stands for freedom to compete and that means, 
of course, untrammeled competition. But our contention is that 
Robinson-Patman is not a part of the antitrust law and even if it is a 
part of the physical framework of the United States Code Annotated, 
it still is not part of the antitrust law basically because it has entirely 
different objectives. However, the framework of the law does not cir- 
cumscribe the extent or effect of the law. The masculation lies in this, 
that the broker or retail marketer serves the buyers where the goods 
are and he tells the seller where he can buy and they can arrange 
the schedule and he can actually give quid pro quo. If it is one of 
these powerful buyers, then there is a rebate allowed which is nothing 
more than a kickback. The congressional hearings on the subject are 
replete with incident after incident where the powerful buying agen- 
cies have done just this and if the seller refuses, then retaliation is a 
foregone conclusion. That is one form. 

The CHairman. Who are the powerful buying agencies? 

Mr. Werne. I refer you to the statement which gives the case of the 
major chains, for one thing. You have as a matter of fact a great 
number of people who say, “We have the Robinson-Patman Act. Is 
it working?” 
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Yes, it is working, but there are still offenders. I have here 12 of 
the cases before the Federal Trade Commission right now in the 
current docket. 

Just for example, if I may analogize to the Taft-Hartley Act, we 
have the Taft-Hartley Act, which amended the Wagner Act, and there 
are still offenders. We still have people who are resisting collective 
bargaining under the act and who, after 20 years, still refuse to recog- 
nize that Congress has issued a mandate that if employees wish to 
bargain, the employer is bound to comply. 

So, in that instance you have a mandate from the Congress. In this 
case you have a mandate from the Congress that there should be no 
price discrimination in these particular forms—for example, in the 
guise of dummy brokerage. Nevertheless, it is obvious that these 
major buying concerns, whether they are pools or groups or whether 
they are individuals in their own right, still hope that the act will be 
repealed or the provisions will be modified to such an extent that they 
will be able to get that dummy brokerage advantage that they had 
for many years. 

The CHarrman. Well, are they not getting relief from the Federal 
Trade Commission as a result of complaints ? 

Mr. Werne. Relief is being had to an extent, Mr. Chairman, but 
again I will cite reversals of the Federal Trade Commission, say, in 
the Standard Oil of Indiana case, which is typical of what is hap- 
pening on the “good faith” side. The circuit court of appeals sustained 
the Commission, and three Justices in the Supreme Court 

The Cuarrman. What recommendations do you make with reference 
to good faith ? 

Mr. WeERNE. May I say this, Mr. Chairman, just before I go into 
that 

The CHarrMan. Yes. 

Mr. Werne. I thought you asked me about the type of buyer, and 
I said large buyers and 

The Crarrman. I understand. 

Mr. WerneE. I just wanted to answer that completely. 

The CHarrMAN. I understand what you mean. 

Mr. Werne. Now, going on to the question of good faith, Mr. Chair- 
man, I suggest this: On this question of good faith, I cannot state now 
the basis of any specific proposal, without my being able to draft 
possible recommendations for the consideration of the committee. 

The big criticism we have is this: that good faith can be used as 
the basis for disguising every conceivable nefarious intent. 

The Cuatrman. In other words, if you have the continuation of 
that defense, then the Federal Trade Commission cannot give you 
the relief and—— 

Mr. Werne. Well, the proof of the pudding is that you have the 
Standard Oil of Indiana case. You have in addition to that a great 
number of other decisions which have followed suit, because as long 
as an individual can argue good faith, the Federal Trade Commission 
is compelled to start probing into what constitutes good faith—and, 
in fact, there is good faith when an individual says, “I am honestly 
out to meet the competitor’s price.” 

I would like, however, to indicate the possibilities of some language 
which, reverting to the court of appeals or the Supreme Court in the 
Standard Oil of Indiana—— 
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The Cuarrman. You believe, in other words, in a per se violation? 

Mr. Werne. I believe in per se violation as the lesser of two evils. 
No legislation is perfect. I do not believe that we can ever write 
a regulation which will satisfy all parties, but I certainly do not see 
why the Federal Trade Commission should have to probe to determine 
whether or not the violation of the act was in good faith. 

The Cuarrman. Are you in favor of H. R. 11? 

Mr. Werne. I would like to suggest we are in favor, but I would 
prefer to give it a little more consideration in the light of our problems. 

The Cuarrman. I think it might be well for you and the people in 
New York having to do with these problems to give us some enlight- 
enment on the subject; we would welcome your opinion on H. R. 11. 

Mr. Werne. We will do that. The only reason we would like to 
give it a little more thought is that, because of our widespread indus- 
try representation, we have a question of possibly conflicting interests. 
What we would like to see is something to come out of these hearings 
that will compose most of the differences and at the same time be 
eminently fair to our whole economy. We are not here just pleading 
our special cause and asking for something even though it may be 
inimical to the overall interests of the country. 

We say this strikes at the very basis of our economic system; the 
whole purpose of the good-faith defense was to allow the individual 
discriminator to be tracked down. If violations are to be excused 
under the guise of good faith, then I say it is easy to understand why 
the Commission cannot effectuate the purposes of the act. 

The Cuatrman. Would an analogy be to allow good faith as a de- 
fense in a case concerning the crime of larceny ? 

Mr. Werne. Well, that is the analogy, sir, that the dissenting opin- 
ion has stressed and quite a few jurists have commented on in this 
particular case; in other words, making it per se illegal and the lesser 
of two evils. But by and large, a to allow these powerful buyers 
to go on like that, it appears to me, defeats the purposes of the act—— 

The Cuatrman. We have others to be heard from, and your formal 
statement will be made a part of the record. 

Mr. Werne. I indicated at the very outset that I regard antitrust 
as separate and apart from the Robinson-Patman Act. The only 
reason that I can justify my observations on bringing labor activities 
under antitrust is because your committee is sitting as a subcommittee 
on the entire antitrust field. The Attorney General’s Committee re- 
port does state that the whole subject is rather wide open. They come 
up with a recommendation and I feel that you should take judicial 
notice of it, that the major labor unions should be amenable to the 
antitrust laws. 

Now, this is no reflection at all on the peoperet of labor’s attitude 
with respect to bargaining, and it has nothing to do with the integrity 
of labor unions. If there are activities in concert by which unions can 
control trade, then there is no reason why they should not be amenable 
to the antitrust laws as well as any other commercial organization, 
and that is set forth in point No. 7 in my prepared statement. 

Mr. Maerz. Getting back to brokers again, do I understand your 
position to be that if the recommendations of the Attorney General’s 


Committee’s report are adopted, the independent brokers by and large 
would be destroyed ? 
Mr. Werne. Precisely that, sir. 
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Mr. Materz. I wonder if you might give us just a little bit more 
elaboration on that. 

Mr. Werne. Well, the elaboration that I could give you without 
going into any specific cases, follows this particular line. 

The big buying organization comes to a seller, shipper, or produce 
man and says, “I will take your particular produce.” It requires a 
kickback or a rebate because without that buyer this seller does not 
have a ready market. 

The seller would have to go around and look about for outlets. 
Well, here is a tremendous buyer who will take up the entire crop, 
as it were. The same buyer is thus getting a rebate for being a repre- 
sentative of its seller as well as the buyer, and the seller is going to 
have to pay for a service that this particular buyer has not rendered 
to anyone. 

The independent broker, who services the buyer as well as the seller, 
makes certain outlets available to the seller and the seller therefor 
pays him for making those outlets available. 

The buyers for this particular broker, on the other hand, have pur- 
chased produce from the seller via the broker, and the independent 
broker gets his commission from the producer or shipper. In the 
case of the major buying organization, we have no service rendered 
and the brokerage payment is understood to be a discount or rebate. 

That is the practice, going under the guise of a subsidiary company 
or the guise of giving promotional aid. We all know that these pro- 
motional aids are fictitious but that is the way that they have been 
justified. I say that under the current reading of the act, it is abso- 
lutely per se illegal and has been stopped effectively. I have given you 
the experience of the Commission in a number of cases, but, of course, 
the obstacles to enforcement are the ambiguity of the law and the 
difficulty of trying to render a consistent interpretation between one 
section and another. I am referring to good faith as against, for ex- 
ample, cost justification under 2 (b). That is one of the things that 
most companies have failed in establishing and because of that you 
have opposition to the Commission and its action as an administra- 
tive tribunal, but I believe that if we divorced that provision from 
the entire setup and examined it on its own, we would find that the 
Commission is acting as an administrative tribunal which has every 
right to claim expertise in its particular field. 

he Cuarrman. Thank you very much. We appreciate your com- 
ing down and likewise the privilege will be extended to you that was 
extended to Mr. Snow, of supplementing your statement here. 

Mr. Werne. I thank you, Mr. Chairman. 

The Cuarrman. The committee will now adjourn until 2:30 this 
afternoon, when it will hear Angus McDonald of the National Farm- 
ers Union and R. H. Rowe, United States Wholesale Grocers Asso- 
ciation. 

(Whereupon, at 12:30 p. m., the subcommittee recessed, to resume 
at 2 p. m., the same day.) 


AFTERNOON SESSION 


The Cuarrman. The hearing will resume. 
Our first witness this afternoon is Mr. Angus McDonald of the 
National Farmers Union. Mr. McDonald. 
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STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY, NATIONAL FARMERS UNION 


Mr. McDonatp. Mr. Chairman, may I proceed ¢ 

The Cuarrman. Yes, sir. 

Mr. McDonatp. My name is Angus McDonald, assistant legislative 
secretary of the National Farmers Union. 

I am appearing here on behalf of the 700,000 members of the Na- 
tional Farmers Union, concentrated mainly in the Great Plains and 
Mississippi Valley States, who have a vital interest in antitrust leg- 
islation and its enforcement. Members of the National Farmers 
Union have been affected by various types of monopoly practices for 
many years. Restrictions hampering and impeding the operation 
of the buying and selling operations of American farmers including 
predatory price cutting, combined or conspiratorial action destructive 
of competition, coercion, boycotts, denial of access to raw materials, 
basing-point systems, price squeezes between the price of a raw or 
semifinished material and the finished product, hoarding of materials, 
preferential treatment of customers, collusion with resultant low 
prices of farm commodities have been and are today commonly prac- 
ticed by members of the American business community. 

During the last half of the 19th century in the United States cor- 
porate groups, individual entrepreneurs, and partnerships attained 
great economic power. In America, great economic power usually 
denotes business restrictions of some kind or a curtailment of freedom 
in the market place. During this period when economic freedom was 
first threatened on a large scale, farmers united in various kinds of 
economic and political groups, the primary purpose of which was the 
arrest and destruction of monopoly. Groups formed for such purposes 
included the National Grange, the Patrons of American Husbandry, 
members of the Greenback Movement, the Silver Movement and the 
Populist Party. 

Following the failure of most of these organizations to check monop- 
oly by political means, the Farmers Educational and Cooperative 
Union was organized. The organization was born out of the failures 
of older groups to check monopoly. Consequently, its primary purpose 
from the very beginning was to police the farmers’ market place in 
order to bring about a more healthful economic climate in which 
farmers could operate, both in the marketing of products they pro- 
duced, and the buying of commodities necessary for agricultural pro- 
duction and for family living. 

A partial result of the activities of the earlier economic groups 
formed to check monopoly was the passage of various antitrust laws. 
All of these basic laws were predicated on the theory that a com- 
pletely free enterprise system was not only conducive to economic and 
political democracy, but actually necessary for its existence. The 
Sherman Act, the Federal Trade Commission Act, and the Clayton Act 
of 1914 and the Robinson-Patman Act of 1936 formed four great cor- 
nerstones of American politico-economic theory. 

Action by the various agencies created by these laws resulted in 
thousands of actions brought against. various individuals, partner- 
ships and corporations. Investigations, hearings, decisions by the 
Department of Justice and the Federal Trade Commission and court 
decisions relating to such cases ventilated and illuminated the Ameri- 
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can market place. In instance after instance conspiracies and the 
various methods used to strangle competition were exposed to public 
view. 

The earlier cases related primarily to business conspiracies result- 
ing in the destruction of competition. Incipient monopolies and prac- 
tices which did not immediately bring about a monopoly remained 
untouched by the Sherman Act. Members of the Farmers Union, 
as well as members of other farm groups and public-spirited citizens, 
realized the ineffectiveness of the law passed in 1890 and united their 
efforts to bring about the passage of the Federal Trade Commission 
Act and the Clayton Act. These two laws were designed to “nip 
monopoly in the bud.” They widened the area in which the Govern- 
ment could act to preserve the free market place and made possible 
action designed to prevent a practice or practices which ite over 
a period of years destroy competition and bring about a monopoly. 
The Federal Trade Commission was given wide powers to restrict the 
activities of business groups if it determined that such activities had 
adverse effects on competition. The FTC was also given investigative 
authority and unlike the Department of Justice was empowered to 
subpena witnesses without the use of a grand jury. The Commission 
also was authorized to conduct extensive and intensive economic in- 
vestigations. Economic investigation and the publicizing of econome 
facts was considered by the authors of the FTC Act and by President 
Wilson, who signed it, as its most fundamental and important purpose. 

Passage of these two powerful statutes, however, did not serve to 
check activities destructive of competition. During the twenties and 
early thirties, thousands of businessmen who bought from farmers and 
sold to farmers were discriminated against by great corporate groups, 
especially at the wholesale distribution level. Large buyers of various 
commodities were given secret rebates and allowances which were not 
available to their competitors. The result was that small retailers 
found it impossible to continue in business under such conditions and 
petitioned Congress for relief. The result was an amendment of the 
Clayton Act, commonly known as the Robinsen-Patman Act, which 
made illegal a price discrimination between different purchasers of 
commodities of a like grade and quality where “the effect of such 
discrimination may be to substantially lessen competition or tend to 
create a monopoly.” 

Before commenting on the recommendations of the Attorney Gen- 
eral’s National Committee To Study the Antitrust Laws, I wish to 
call the attention of this committee to various actions instituted by the 
Department of Justice and the Federal Trade Commission which we 
feel have been of an immeasurable benefit to agriculture. 

I will give one example of a commodity which farmers buy in its 
finished state, which we feel is of paramount importance. 

The other four commodities I will give as examples of commodities 
which farmers sell. 

Steel is the economic backbone of the economy ; it is also the economic 
backbone of agriculture. Consequently, we are vitally interested in 
the competitive situation as it relates to steel both at the raw and 
processed levels. Significantly, steel was one of the first materials 
around which monopolistic practices developed. According to Prof. 
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Frank Fetter in a public hearing before the House of Representatives 
Select Committee on Small Business on November 16, 1948: 


The basing point method was essentially the German cartel system. The es- 
sence of the German cartel system in steel was that buyers all over Germany 
were quoted a uniform or an identical delivered cost to their place, which did 
away substantially with competition among the mills. 

Andrew Carnegie was not blind to the opportunity, and in 1880, he changed 
trom an f. o. b. mill system, which prevailed in 1879, as is part of the Pittsburgh- 
Plus case, to the German cartel system. 

The German cartel system now has corked out its final destination. We know 
where it has gone. 


Monopoly practices in the steel industry may be divided into four 
periods: From the beginning of the last quarter of the 19th century 
to 1924, when a single basing-point system was practiced; from 1924 
to 1948 when a multiple-basing point system was practiced ; from 1948 
to 1953 when the Federal Trade Commission proceeded to carry out 
the law as interpreted in the Cement decision ; and from 1953 until the 
peer time when certain public officials and quasi-public officials, 

y one means or another, are nullifying and weakening antitrust laws. 

The single-basing-point system, or Pittsburgh-plus system, was 
simply a system of quoted prices at every point in the United States 
whereby every buyer no matter how near or how distant to Pitts- 
burgh, paid freight to Pittsburgh. Thus, we have the origin of the 
phrase “phantom freight.” é 

For example, steel ory $e living near Chicago and a. from the 
Chicago United States Steel mill paid phantom freight to Pittsburgh 
on every pound of steel they neh ete This added cost was passed 
on in turn to the fabricator, to the manufacturer, to the wholesaler, 
to the retailer, and in the case of farm implements, to the farmer. 

The Pittsburgh-plus system was stopped in its tracks by an action 
of the Federal Trade Commission against the United States Steel 
Corp. and its associates on July 21, 1924. This was a famous Pitts- 
burgh-plus case which laid bare the way farmers and others were ex- 
ploited by the steel trust. A quote from the findings of the Federal 
Trade Commission case reveals in dollars and cents how much the 
basing-point system actually cost farmers: 

Paragraph 13. Respondents’ discriminatory or Pittsburgh-plus prices adversely 
affect the public interest. * * * The cost of producing steel at respondents’ 
Chicago and Birmingham plants is approximately 20 percent less than at their 
Pittsburgh plants. The cost at Birmingham is slightly less than at Chicago. As 
shall be shown later, there is a great surplus production in both the Chicago 
and Birmingham districts. Yet the prices at which respondents sell their steel 
at Chicago and Birmingham is very much greater than at Pittsburgh. 

This is best illustrated by Commission’s exhibit 6853, which shows that 
the spread between the cost of producing and selling prices of steel bars at 
respondents’ Pittsburgh mills at a given time was $2.10, while at Chicago 
it was $13.80; at Duluth, $8. Consequently, the public at Chicago pays $11.70 
more per ton over the cost of producing steel bars than the public at Pittsburgh 
pays; the public at Birmingham and Duluth pays $8 more per ton over the 
cost of producing steel bars than the public at Pittsburgh pays. In one Chicago 
building alone, the Federal Reserve Bank Building, the imaginary freight on 
the steel amounted to over $76,000, which went to respondent, Illinois Steel 
Co. In 5 years the Manitowoc Shipbuilding Co. paid respondent, Illinois Steel 
Co., $140,000 as imaginary freight which the United States Shipping Board had 
to pay. Deere & Co., farm-implement manufacturers, pay $488,400 annually 
as imaginary freight, while the farmers who purchase their implements must 
pay double this amount, or over $1 million annually, as extra prices for Deere 
& Co.’s implements, because of this imaginary-freight item. In other words, 
for every dollar which the farm-implement companies pay as Pittsburgh-plus, 
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the farmers must pay more than double every such dollar, because to the actual 
Pittsburgh-plus paid by the farm-implement manufacturer must be added the 
various percentages of overhead, selling expenses, and profits which are borne 
in the ordinary course of business. The figures are undisputed in the record. 
As the president of the American Farm Bureau Federation, representing more 
than a million and a quarter farmers, testified, the double Pittsburgh-plus 
imaginary freight thus paid by the farmers in only 11 Middlewestern States 
amounted to around $30 million annually. 

The farmers in the other States would use even more steel than those in the 
11 States figured in the calculations. The Emerson-Brantingham Co., a farm- 
implement manufacturing company, pays around $100,000 annually as Pittsburgh- 
plus imaginary freight, which means that its customers must pay around $200,000 
annually more than they would have to pay if the Chicago district mills eliminated 
Pittsburgh-plus as hereinabove mentioned. The Litchfield Manufacturing Co., 
a farm-implement manufacturing company, pays $68,000 annually as imaginary 
freight, and its customers pay twice that amount. Pittsburgh-plus resulted in an 
addition to the list prices of J. I. Case Threshing Machine Co., an agricultural 
implement manufacturing company, in the year 1920, of $509,083, which amount 
the farmers would have been saved if Pittsburgh-plus had not been charged. A 
Minneapolis manufacturer pays $84,000 annually as Pittsburgh-plus, and so on. 


So, farmers paid $30 million annually. 

Mr. Materz. The Pittsburgh-plus system has been eliminated. 
Would you say you have approximately the same system now as you 
did in 1924? 

Mr. McDonatp. I do not think so. You are familiar with the 
system, as practiced, which I will discuss briefly a little later here, 
called the multiple-point basing system. 

The simplest way I can describe it, it was a number of little 
Pittsburgh-plus systems. 

The steel trust divided the country up into areas, and instead of 
having one basing point controlling the entire country it had a number, 
and this system was outlawed by the Supreme Court in May 1948, in 
the famous Cement case. 

Now, as far as practices going on, of course, people in our position 
have to look backward; we do not know exactly what is transpiring 
today in the industry, but we do know that the Federal Trade Com- 
mission, after the 1948 Cement decision, made a sincere effort to carry 
out that decision. 

For example, it pursued an investigation, it pursued a complaint, 
which it issued against the steel trust, and secured an order, a consent 
order, I believe, by the steel companies that they would discontinue 
the basing-point practices. 

You understand that the Cement decision specifically only related 
to cement. 

Now, since that time we feel, perhaps we are wrong, that has been a 
reversal in that policy as represented by the—I have a case here—it 
is a recent case, the Metal Lath case, which occurred last year, I 
believe. 

Just a little more description of how this system worked. 

The basing-point system is analogous to a system of colonialism 
whereby one country or one section retains the privilege of selling 
finished materials to another and restricts production in the colony to 
raw materials. This is the system which the industrial East practiced 
on the agricultural West and the South in order to preserve enormous 
investments in plant equipment and its favorable position in our 
economic system. 

Industrial and regional development as a result of basing points 
was strangled in countless instances and on a vast scale. ° Eastern 
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industrial barons used their economic power to retard industry and to 
mercilessly stamp out competition wherever it appeared. 

Although the Siveiaies area was rich in iron ore, in coal, and 
had an ample cheap labor supply, it remained an importer of steel 
until a relatively recent date. Western industry was likewise stifled. 
Fabricators and steel producers in the West found that where they 
managed to gain a toehold they were forced to share their markets 
for the simple reason that distant producers could ship into their areas 
at a profit. 

It was argued, of course, that in such instances the basing point- 
price umbrella was high enough for local producers in the West where 
they were allowed to exist to make a handsome profit because of large 
sums they collected in the form of phantom freight. Defenders of 
the basing-point system conveniently overlooked the fact that such 
a situation restricted the market and exacted a heavy toll from farmers 
and other users of steel products. They also overlooked the fact that 
efficient producers were unable to invade areas dominated by the 
older and less efficient plants. 

Prices in the East beeame lower as one approached the eastern bas- 
ing point. This made it necessary for western and southern manu- 
facturers to absorb freight in proportion to the nearness of the de- 
livery point to the basing point. Thus, eastern markets and any other 
area which the steel barons decided should contain basing points were 
forever closed to new manufacturers. The tendency of the basing- 
point system was to put industry in a straitjacket, and do away with 
price competition altogether. The single basing-point system was fol- 
lowed by the multiple basing-point system wherein instead of one 
basing point which controlled all of the country, a number of basing 
points controlled prices in the respective areas defined by the steel 
trust. The country was divided up in such a way as to perpetuate the 
hold of the older members of the steel industry on the steel market. 

The multiple basing-point system. was outlawed by the United States 
Supreme Court in Mav 1948, when it was declared to be in violation of 
the antitrust laws. This decision had wide repercussions in the steel 
industry and in other industries throughout the Nation. Basing points 
with quoted delivery prices had proved to be one of the most popular 
monopoly devices of the devices of the century. It was employed in 
industry after industry. The Supreme Court decision resulted in a 
great deal of agitation bv businessmen who claimed they were uncer- 
tain as to whether or not they were violating the law. 

The decision of 1948 related to a cement case but affected the steel 
industry because cement companies owned by steel companies were 
adjudged guilty and found to be in violation of the law. It also af- 
fected other industries who were practicing the basing-point system. 

During the third period the Federal Trade Commission, in our view, 
attempted to enforce the law and applied the Supreme Court Cement 
decision as represented by FTC docket No. 5508, in the matter of the 
American Tron and Steel Institute. During the fourth period, the 
present administration as represented in recommendation on pages 
209-219 of the Attornev General’s Committee Report and the FTC 
decision, docket No. 5449, in the matter of Metal Lath Manufacturing 
Association is attempting to reverse the trend which was inaugurated 
by the Supreme Court decision. 
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Mr. Materz. With respect to the Metal Lath case, would you put 
the decision in the record ¢ 

Mr. McDonatp. Yes, sir; I have that decision. 

The decision referred to follows :) 


UNITED STATES OF AMERICA 


BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Edward F. Howrey, Chairman, Lowell B. Mason, James M. 
Mead, Albert A. Carretta, John W. Gwynne. 


Docket No. 5449 


In the Matter of Metal Lath Manufacturers Association; Alabama Metal Lath 
Company, Inc., the Bostwick Steel Lath Company, Ceco Steel Products Corpo- 
ration, Goldsmith Metal Lath Company, Milcor Steel Company, National Gyp- 
sum Company, Penn Metal Company, Inc., Truscon Steel Company, United 
States Gypsum Company, Wheeling Corrugating Company, members of the 
Metal Lath Manufacturers Association; A. J. Tuscany and Joseph A. Sampson, 
individuals 


DRDER DISPOSING OF APPEALS FROM INITIAL DECISION OF HEARING EXAMINER, AND 
DECISION OF THE COMMISSION DISMISSING THE COMPLAINT 


This matter having come on to be heard by the Commission upon the complaint, 
answer thereto, testimony and other evidence in support of and in opposition to 
the allegations of the complaint, initial decision of the hearing examiner, appeals 
from said initial decision by counsel supporting the complaint and by respondents 
except those against whom the complaint has heretofore been dismissed, and 
briefs and oral arguments of counsel: and 

The Commission having decided, for the reasons stated in the written opinion 
of the Commission which is being issued simultaneously herewith, that the appeal 
of the respondent manufacturers should be granted, that the appeal of counsel 
supporting the complaint should be denied, and that the complaint herein should 
be dismissed without prejudice to the right of the Commission to institute a new 
proceeding or to take such further action or other action in the future as may 
be warranted by the then existing cireumstnces: 

IT IS ORDERED that the respondents’ appeal from the initial decision of the hear- 
ing examiner be, and it hereby is, granted, and that the appeal of counsel support- 
ing the complaint be, and it hereby is, denied. 

IT Is FURTHER ORDERED that the complaint herein be, and it hereby is, dismissed. 

By the Commission, Commissioners Mead and Gwynne dissenting. 

[SEAL] ALEX. AKERMAN, JR., 

Secretary. 

Issued: February 16, 1954. 

Opinion of the Commission attached. 

Dissenting opinion by Commissioner Mead is attached. 


UNitep STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Edward F. Howrey, Chairman; Lowell B. Mason, James M. 
Mead, Albert A. Carretta, John W. Gwynne. 


Docket No. 5449 
In the Matter of Metal Lath Manufacturers Association, et al. 
OPINION OF THE COMMISSION 


By Carretta, Commissioner: 


This proceeding is before the Federal Trade Commission upon appeals from an 
initial decision of a hearing examiner of the Commission holding that the 


respondent manufacturers have violated Section 5 of the Federal Trade Com- 
mission Act. 
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The complaint herein, issued on June 28, 1946, charges a violation of Section 5 
of the Federal Trade Commission Act, and alleges generally that the respondent 
manufacturers have acted, and are still acting, wrongfully and unlawfully by 
means which include cooperation between and among themselves through the 
respondent Association and with the individual respondents in establishing, 
adopting, and continuing a common course of action resulting in substantial 
restriction, suppression, elimination, and frustration of actual and potential 
competition among the respondent manufacturers respecting price in the sale 
and distribution of metal lath. Among the specific allegations in the complaint 
is one that respondent United States Gypsum Company has used a patent owned 
by it (Pearce patent) and license agreements entered into in connection there- 
with for the purpose and with the effect of contributing to, promoting, and 
furthering the alleged unlawful course of action, and to that end has entered 
into mutual understandings and agreements with other respondent manufac- 
turers. The complaint has heretofore been dismissed as to respondent Metal 
Lath Manufacturers Association and the two individual respondents, A. J. 
Tuscany and Joseph A. Sampson, for the reason that the evidence introduced 
fails to sustain the charges as to them. Such dismissal had the effect of also 
dismissing those allegations of the complaint that the respondent manufacturers 
have cooperated through the respondent Association and through the individual 
respondents Tuscany and Sampson in establishing, adopting, and continuing the 
unlawful activities described in the complaint. 

The hearing examiner in his initial decision found, among other things, that 
the respondent manufacturers, beginning in or about February 1932, entered into 
a mutual understanding or agreement, which was in effect a conspiracy, to fix 
and maintain delivered price quotations, terms, and conditions of sale to 
purchasers of metal lath in the United States, and that pursuant to and in 
furtherance of such unlawful understanding or agreement the respondent 
manufacturers have been and still are performing a number of specified acts 
and practices, including using a zone delivered price system and systematically 
matching delivered price quotations. 

Appeals from said initial decision of the hearing examiner were filed by 
counsel supporting the complaint and the respondent manufacturers. Counsel 
supporting the complaint, in their appeal, do not except to the hearing examiner’s 
findings as to the facts, but do except to his orders on the ground that it fails 
to include certain provisions which they contend are necessary to prevent a 
continuation of the illegal acts and practices. The respondent manufacturers, 
in their appeal, except to the findings as to the facts, conclusion, and order in 
the initial decision, to the hearing examiner’s failure to include proposed findings 
of fact and of law and the order of dismissal requested by the respondents, and 
to the hearing examiner’s rulings excluding certain evidence offered by the 
respondents. 

It appears that the contention that the respondent manufacturers entered into 
an unlawful understanding or agreement or a conspiracy to restrict, suppress, 
eliminate, and frustrate competition in the sale and distribution of metal lath 
is based primarily on evidence in the record relating to certain patent. licenses 
and the respondent manufacturers’ operations thereunder. There is no contention 
that the evidence in the record exclusive of that relating to the said patent 
licenses and operations thereunder establishes a conspiracy. The pertinent 
facts shown by the evidence with respect to the said patent licenses and the 
respondent manufacturers’ operations thereunder are here summarized. 

On January 14, 1930, a patent (the Pearce patent) covering an improved metal 
lath was issued. Said patent was owned by Northwestern Expanded Metal 
Company. Respondent United States Gypsum Company acquired the assets, 
including the Pearce patent, of Northwestern Expanded Metal Company in 
March 1930. At about the same time, United States Gypsum Company acquired 
the Metal Lath Division of the Youngstown Pressed Steel Company. Thereafter, 
United States Gypsum Company became one of the largest manufacturers of 
metal lath in the United States. On February 26, 1932, United States Gypsum 
Company granted a license to make, use, and sell metal lath embodying the Pearce 
patent to respondents Truscon Steel Company, The Bostwick Steel Lath Company, 
Milcor Steel Company, Wheeling Corrugating Company, and the Penn Metal 
Company, predecessor of Penn Metal Company, Inc. A similar license was 
granted to respondent National Gypsum Company in 1935, to respondent Penn 
Metal Company, Inc., in 1936, to respondent Ceco Steel Products Corporation in 
1938, and to Alabama Metal Lath Company, Inc., in October 1940. No license 
agreement was entered into with respondent Goldsmith Metal Lath Company. 
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These license agreements, which were identical, provided among other things 
that the licensees would pay the licensor a royalty on all of the patented metal 
lath sold by the licensees, that the licensor had the right to fix the minimum 
price at which the licensees could sell the patented product, and that the 
licensor would not grant a more favorable license to one licensee than to another. 

Respondent Milcor Steel Company canceled its license agreement in June 1941. 
On November 1, 1941, respondent United States Gypsum Company and respondent 
Milcor Steel Company entered into a new license agreement which provided for 
a lower royalty payment and omitted any reference to United States Gypsum 
Company’s right to fix minimum prices. Respondent United States Gypsum 
Company thereafter offered the new license to the other licensees and it was 
accepted by each of them. 

Respondent United States Gypsum Company, in the exercise of its right under 
the license agreements to fix minimum prices, issued bulletins from time to time 
notifying the licensees of changes in prices and also of changes in the boundaries 
of the different geographical zones. Bach of the bulletins so issued was ex- 
pressly limited to patented metal lath. The licensees generally sold at the prices 
fixed by the licensor. No such bulletins were issued after August 1940. Prior to 
1939 respondent United States Gypsum Company held meetings from time to 
time with its licensees during which violations of the license agreements were 
discussed. Between August 1940 and March 1942 (the latter date being the date 
on which prices in the industry came under the control of the Office of Price 
Administration), there were three industrywide price increases, one in January 
1941, one in April 1941, and one in August 1941. Other than the fact that the 
price increases were identical in amount and that the effective dates of the 
increases were approximately the same for all the respondent manufacturers, 
there is no evidence that these increases resulted from any agreement or under- 
standing between the respondents. From March 1942 until November 1946, prices 
in the metal lath industry were controlled by the Office of Price Administration. 
In June 1946 the Office of Price Administration approved price increases for 
the industry and price lists issued by the various manufacturers reflected the 
approved increases. There is no information in the record as to prices after 
June 1946. The complaint herein was issued on June 28, 1946. The Pearce 
patent and the license agreements thereunder expired on January 14, 1947. 

The principal provisions of the license agreements which are questioned by this 
proceeding are those giving the licensor the right to fix the minimum price at 
which the licensees could sell the patented metal lath, and the principal activities 
of the respondent manufacturers under the patent licenses relied upon as show- 
ing an unlawful course of action were the issuance of bulletins by the licensor 
notifying the licensees of changes in prices and in zone boundaries, the licensees’ 
observance of and adherence to the changes so announced, and the holding of 
meetings by the licensor with its licensees, during which violations of the license 
agreements were discussed. 

As has been noted hereinabove, the second series of license agreements, 
entered into on or about November 1, 1941, did not contain any provision with 
respect to the price at which the licensees could sell the patented product. No 
bulletins were sent out by the licensor after August 20, 1940, and no meetings of 
licensees were held after 1939. The record affords no basis for a determination 
that these, or any substantially similar acts and practices, were continued, 
resumed, or engaged in after about 1941. Neither is there any basis for a deter- 
mination that there is likelihood of a resumption of the same, or similar, acts 
and practices in the future. On the contrary, the expiration of the Pearce pa- 
tent and the licenses thereunder makes it unlikely that a similar course of action, 
regardless of whether lawful or unlawful, will be resumed by the respondent 
manufacturers. 

These facts must be considered in the light of the recision of the United States 
Court of Appeals for the Ninth Circuit in OregOn-Washington Plywood Company 
v. Federal Trade Commission, 194 F. 2d 48 (1952) (the Plywood cases) and the 
decision of the United States Court of Appeals for the Fourth Circuit in New 
Standard Publishing Company v. Federal Trade Commission, 194 F. 2d 181 
(1952). In the Plywood cases, the Commission found in 1950 that the respond- 
ents had, “during a substantial part of the period of time between May 1, 1935, 
and August 1, 1941” in one case and “during a substantial part of the perio’ of 
time between January 1, 1938, and November 29, 1941” in the other, engaged in 
illegal activities. The court in vacating the Commission’s orders said, “The 
record here is silent as regards the existence of any special circumstances sug- 
gesting a likelihood that the petitioners will resume the practices discontinued so 
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many years prior to the issuance of the complaints.” In the New Standard Pub- 
lishiny Company case the Commission entered an order in 1951 based on findings 
that the respondents had engaged in the prohibited practices some ten years 
before the order was entered. The order was vacated because there was nothing 
in the record to show that the illegal practices had been continued. 

We do not interpret these decisions as requiring dismissal of every proceeding 
in which the respondents are shown to have terminated the challenged practices 
prior to the issuance of the complaint. The law to the contrary is well estab- 
lished. We do, however, interpret these decisions as requiring dismissal when, as 
in this case, the principal activities relied upon to prove an unlawful course of 
action were engaged in approximately five years prior to the issuance of the 
complaint. If it should be determined that the respondents did engage in cer- 
tain illegal activities some five years prior to the issuance of the complaint and 
some thirteen years before the case was finally disposed of, there is no record 
basis for a determination that such activities, or the results of such activities, 
were continued or resumed, or that there is likelihood of their being resumed in 
the future. Under these circumstances, it is not material whether the evidence 
in the record relating to the first series of patent licenses and respondents’ opera- 
tions thereunder shows a course of conduct then unlawful, and we are not here 
making any determination as to the legality or illlegality of the license 
agreements, 

The complaint in this proceeding must, therefore, be dismissed. Such dis- 
position of this proceeding renders it unnecessary to rule more specifically on 
each of the exceptions to the initial decision of the hearing examiner raised 
by counsel supporting the complaint and the respondent manufacturers in their 


appeals. 
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DISSENTING OPINION OF COMMISSIONER MEAD 


Metal lath is an important product in the building industry. The Commis- 
sion issued a complaint charging in effect that the principal producers of metal 
lath were conspiring to fix prices in violation of Section 5 of the Federal Trade 
Commission Act. It is elementary that a price fixed by conspiracy is not a com- 
petitive price. A “rigged” price is generally higher than a competitive price. 
The basic purpose of a price conspiracy is generally to achieve a higher stabilized 
price for the product. 

Tre public policy of the United States is that the public is entitled by law 
to purchase articles offered for sale in interstate commerce at a price determined 
by the free play of competitive forces. In fact, the Sherman Act provides that 
conspiracies in restraint of trade are a criminal offense against the United States. 
Our economic strength is due in large measure to that public policy. To the 
extent that we protect it, we wil) remain strong and free. 

Competition, like truth, is a hard taskmaster. The easy way is to follow 
the pattern of least resistance. The easy way is the conspiracy way. The con- 
spirator favors the shortsighted temporary price advantages which may be 
achieved by a conspiracy rather than the long view of a strong enduring com- 
petitive industry. 

The allegations in the complaint in this case are detailed in the Majority 
Opinion of the Commission. The respondent, U. 8S. Gypsum Company, owned 
a patent on a type of metal lath and licensed other respondent manufacturers 
to produce this patented lath. The license agreements provided that Gypsum 
could fix the minimum price at which the patented lath was sold by the licensees. 
Gypsum agreed not to give any licensee a better deal than Gypsum gave any 
other licensee. This was the “Favored Nation” clause. 

The obvious result of this pricing pattern was that all producers sold patented 
metal lath at the same price. The price on the nonpatented lath which was 
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sold also by the producers and which was not specifically covered in the license 
agreements naturally followed the price of the patented lath. 

Obviously, prices within the industry were not competitive. The complaint 
recognizing the obvious lack of competition charged that respondents were en- 
gaged in unfair methods of competition in violation of Section 5 of the Federal 
Trade Commission Act. 

Respondents deny that they were engaged in an illegal conspiracy. Respond- 
ent Gypsum alleges that the licensing agreements were legal under the principle 
decided by the Supreme Court in U, S. v. General Electric (272 U. 8. 476). 

The Supreme Court has not directly overruled the General Electric case. The 
Court, however, in subsequent opinions has limited and qualified the applica- 
tion of the General Electric case. Patent law was designed to encourage in- 
vention by protecting the inventor and his licensees from piracy and to en- 
able the inventor for a reasonable time to enjoy the fruits of his originality. 
Patent law was not designed to afford a legal cloak of protection to an indus- 
try-wide price stabilization agreement. Under the Patent law, for the duration 
of the patent the price arrangement between the holder of the patent and his 
licensee acting on a bilateral basis in the protection of the patent monopoly is 
exempt generally from the application of the antitrust laws. This exemption, 
however, does not apply to an industry-wide horizontal, multilateral avree- 
ment between and among the licensor and the other licensee producers. That, 
basically, is a concert of action among all of the producers to fix the price of 
the product involved. If the Courts had not so interpreted the patent and 
antitrust laws, the Congress would have amended these laws so as to protect 
the public against the abuse of an otherwise useful and needed principle of law. 

Extensive testimony was taken in this case before the Hearing Exam- 
iner. The Examiner in this case is the Chief Hearing Examiner of this 
Commission. He has had many years of experience in the antitrust laws. 
The Chief Hearing Examiner heard all the testimony and saw the demeanor 
of the witnesses on the stand. He lived with this case for a substantial period 
of time during the course of the hearings. At the conclusion of the hearings, 
the Examiner filed his. very carefully prepared and ably written Initial De- 
cision. The Examiner found the facts which had been proved in the record and 
based thereon, he concluded as follows: 

“It is further concluded that the said acts, practices, methods, policies and 
courses of action, as hereinbefore found, are all unfair, oppressive and to the 
prejudice of the public; have a dangerous tendency to, and have actually hin- 
dered, restrained, suppressed, frustrated, eliminated and prevented competition 
in the sale of metal lath in commerce within the intent and meaning of the 
Federal Trade Commission Act, and have the tendency and capacity to restrain 
unreasonably and have unreasonably restrained such commerce in said product 
and therefore, in the light of the decisions of the United States Federal Courts 
in the U. S. Gypsum case, supra, and the case of Fort Howard Paper Company 
v. Federal Trade Commission (156 Fed. 2nd 899), and Allied Paper Mills, Inc. 
v. Federal Trade Commission (168 Fed. 2nd 600), constitute unfair methods 
of competition in commerce within the intent and meaning of the Federal Trade 
Commission Act.” 

The Administrative Procedure Act was a sort of Magna Charta for Hearing 
Examiners in the administartive agencies of the Federal Government. The Act 
gave the Examiners the status of administrative judges. Much has been spoken 
and written both in and out of Court rooms relative to this new and more inde- 
pendent and dignified status of Examiners. The dismissal of agency complaints 
by Examiners has been cited as an indication that Examiners are independent of 
the agencies. Court opinions have given substantial weight to the decisions of 
Examiners when the Examiners dismissed allegations of complaints. The obvi- 
ous reason for giving substantial weight to a finding of an Examiner is that he is 
the trier of the facts and is in the best position to evaluate conflicting testimony. 
If these arguments are valid in cases in which an Examiner dismisses a com- 
plaint, the arguments should be equally valid in cases in which an Examiner 
finds for the complaint. 

It is not often in an antitrust compiracy case that the various elements of the 
case are substantially similar to another conspiracy case which has been decided 
by the Supreme Court of the United States. I refer to the case of United States 
v. U. 8. Gypsum Co., et al (333 U. S. 364). In that case the Supreme Court held 
that an independent patent licensing agreement containing minimum price pro- 
visions resulting in identical prices and the absence of price competition was in 
violation of the Sherman Act. The respondents in this case attempted to differ- 
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entiate the facts in this case from the facts in the Gypsum case, supra. As stated 
by the Hearing Examiner: 

“Tt is contended by respondents that the licensees of respondent U. 8. G. in the 
present case were not aware that similar licenses were being granted by respond- 
ent U. 8. G. to other members of the industry and for that reason this case can 
be distinguished from the Gypsum case. This contention is not supported by the 
record in the first place, the license agreement itself, in language almost identical 
with that used in the United States Gypsum case, contains the so-called ‘Favored 
Nation’ clause which gives each licensee the right to insist upon as favorable 
consideration as any other licensee. This clause clearly indicates that the con- 
summation of similar license agreements with their competitors must have been 
eontemplated by the various licensee respondents. The Court in the Gypsum 
case held ‘the concert of action being established by the favored licensee clause 
of the standard license agreement.’ 

“Secondly, the record shows that from time to time these licensees were called 
together in meetings by the respondent U. S. G. and questioned with respect to 
alleged violations of the license agreements by selling patented metal lath at 
prices below the minimum prices fixed by respondent U. 8S. G. in the license 
bulletins which were sent out by U. 8. G. and received by the respective licensees, 
so that they then became aware of who the other licensees were, if they had not 
known before.” 

The Majority Opinion of the Commission points out that the minimum price 
provisions of the licensing agreement were not continued after 1941. That may 
be true insofar as the written agreements are concerned. However, by the use 
of the minimum price provisions in the license agreements and the “Favored 
Nation” clause, the foundation and structure of the pricing pattern had been 
constructed. The zone pricing system had been created in the industry. Under 
this system the entire United States had been divided into a few pricing zones 
and all purchasers buying the patented metal lath within any particular zone 
were quoted the same price by the various respondent licensees. The price of 
unpatented lath followed the price of the patented lath. 

After the discontinuance by U. S. Gypsum, the licensor, of the license bulletins 
advising licensees of the minimum prices of patented lath, there were three 
price changes in the industry, all of which were price increases. The Examiner 
comments on these identical price advances as follows: 

“It is believed from the whole record that the coincidence of these significant 
changes were not due to mere happenstance but were the result of the conscious 
cooperative action of the various respondents.” 

Sellers of commodities frequently claim that they sell at prices identical 
to their competitors in order to meet competition in good faith. The Examiner 
asked the question whether or not if a seller’s competitor increases his price, 
must the seller also increase his price to the same amount in order to meet 
competition. Call that what you will, it is not the vigorous competition contem- 
plated by the antitrust laws. 

As I stated in the Majority Opinion of the Commission in the National Lead, 
et al case, Docket 5253, a zone pricing system established by conspiracy operates 
almost automatically. The freight rate books and the other conspiratorial para- 
phernalia common to the basing point systems of pricing are not needed when a 
zone system of pricing is used. Detection of a conspiratorial zone pricing system 
is difficult because so few overt conspiratorial acts are necessary to maintain 
the pricing patterns. 

The ability of the regulatory agency to perceive a conspiracy should keep 
pace with the skill of the conspirator in concealing the conspiracy. Otherwise, 
the finder of facts would be in the difficult position of an old-style Indian trying 
to track his man by looking for footprints and broken twigs on a city sidewalk. 
Thankfully, we do have modern Indians. The Courts have recognized that the 
law of conspiracy should be and is dynamic. Discerning Judges of our time 
have understood the realities of the modern type of planned common course of 
action by sellers intent on “stabilizing upward” prices. These judges have in- 
terpreted the law as it was intended by the Congress. 

In an antitrust conspiracy case a few simple questions should be asked and 
answered. Are the prices in the industry competitive? Do purchasers have 
price alternatives? From all the facts, would a reasonable man conclude that 
the identical prices in the industry are due to a planned common course of action 
by the sellers? 

The majority of the Commission does not find that an illegal conspiracy did 
not exist. The majority indicates that the record does not affirmatively show 
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that the alleged conspiracy existed subsequent to 1941 and that on the basis of 
Oregon-Washington Plywood Co. vy. Federal Trade Commission, 194 F. 2nd 48 
(1952) (Plywood cases) and the New Standard Publishing Company v. Federal 
Trade Commission, 194, Fed. 2nd 181 (1952), the complaint should be dismissed. 

I strongly dissent from the indication in the Majority Opinion that the Plywood 
cases and the New Standard case, supra, are authority for dismissing this 
complaint. Is the majority holding that the burden is on the Government to 
prove that the conspiracy continued up to a period shortly be ore the complaint 
issued? Must the Government prove overt conspiratorial acts committed 
immediately prior to the issuance of the complaint, or even subsequent thereto? 
If that is the position of the majority, I emphatically disagree with that position. 

The record in this case shows that the pricing patterns which had been 
continued and perfected by a concert of action, closely identical to that condemned 
by the Supreme Court in the Gypsum case, continued until substantially the 
establishment of the Office of Price Administration. If the pricing pattern is 
perfected by conspiracy, and the pattern is continued by the conspirators, then 
the conspirators will continue to enjoy the fruits of their illegal practice. It is 
reasonable to assume that the OPA froze for the duration of its existence this 
pricing pattern used by respondents. The complaint was issued in 1946. Evi- 
dence of activities by respondents subsequent to 1946 would not be admissible 
to prove an allegation in the complaint that respondents had violated the law 
prior to the issuance of the complaint. 

Modern price conspiracies usually may only be proven by showing the activities 
of sellers over a substantial period of years. It is unrealistic to assume that 
a pricing conspiracy can be proved by proving only acts of the alleged con- 
spirators for a period of a month or a year or even two years prior to the 
complaint. In order to prove such conspiracies, it may be necessary to begin 
the proof with evidence as to events taking place several years prior to the 
complaint when the foundation of the conspiracy was laid and the procedures 
and techniques of pricing were established. The conspiratorial tree having been 
planted and duly nourished in its formative period, the conspirators may continue 
for several years to enjoy the ill-gotten fruits from this tree with a minimum 
of overt observable gardening on their part. 

In the Plywood cases, the Govermuent stipulated itself out of Court. The 
Court ruled that by the stipulated facts the Government admitted that the 
price conspiracy had been discontinued for several years prior to the issuance 
of the complaint. The Court obviously meant that the Government also admitted 
that not only the conspiracy, but the advantages flowing fram the conspiracy 
had been long since terminated. This admission by the Government would 
indicate that the Plywood Industry was then and had been competitive for several 
years. 

The facts are entirely different in this case. There is no admission by Govern- 
ment Counsel that the conspiracy has terminated. There was no showing by 
respondents that they had purged themselves of the princing patterns which 
they had used by unlawful agreement. In fact, respondents contend that they 
never acted unlawfully. If this complaint is dismissed, respondents will probably 
consider themselves free to continue the pricing patterns which were, in my 
opinion, established by unlawful agreement. It is reasonable to assume from 
the record that these pricing patterns have been continued by respondents. 

As stated above, respondents point out that the minimum price provisions 
in the licensing agreements have long since been discontinued. In this connec- 
tion, the decision of the Court in C—O-Two Fire Equipment Co. v. U. 8., 197 
led. 2nd 489, is interesting. In that Sherman Act case the defendants contended 
that a provision regarding minimum prices in a license agreement was abrogated 
by mutual consent in August of 1942. The Court of Appeals said in its decision 
on May 29, 1952: 

“The record, however, does not reveal any price competition as might be 
expected in the industry after the alleged abrogation of the price maintenance 
provision. From such circumstances, the trier of the facts might properly 
have inferred either that no such abrogation did, in fact, take place, or that it 
was done for appearance’s sake only and was not a thing of substance.” 

In this case, as described above, the record shows that there were three price 
changes after the minimum price bulletins by the licensor were discontinued. 
The record further shows, and it was so found by the Examiner, that in all three 
of these instances the price increases by the respondents were in similar amounts 
and at substantially the same times. The Court in the C-—O-Two case, supra, 
stated : . 
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“In the instant situation, appellants have not come forward with any satis- 
factory explanation for the admitted price uniformity nor was any evidence 
introduced to dissipate the inference of conspiracy arising from the history of 
licensing agreements with minimum price maintenance provisions save for the 
bare statements that such provisions were abrogated.” 

The New Standard Publishing Company case, supra, was a false advertising 
case. That type of case is dissimilar to a conspiracy case. The question of 
whether or not a representation has beea discontinued is readily susceptible of 
proof. Representations are published for the world to see and are not hidden 
and concealed as are conspiratorial acts. Once the representation has been 
discontinued its vaiue quickly and substantially decreases until it is nil. Mem- 
bers of a conspiracy may continue to enjoy the fruits of a pricing pattern estab- 
lished by conspiracy although they have discontinued provable conspiratorial acts. 

The New Standard case, supra, is not authority for dismissing this complaint 
for an additional compelling reason. The order to cease and desist in that case 
was entered by the Commission nine years after the respondent ceased handling 
the Doubleday products which were the subject matter of the alleged misrep- 
resentations. The order of the Commission was vacated by the Court because 
of the protracted delays in the trial of the case. The Court did not hold that the 
case was moot. The Court stated: 

“We agree with the Commission that there has been no such showing that the 
case is moot as would warrant us in so declaring and directing the dismissal of 
the proceedings.” 

The Court in vacating the order of the Commission indicated that it was 
acting at the suggestion of the Commission. The Court stated: 

“We think, however, as suggested by the Commission, that the delay which has 
occurred in the case requires notice and that the order of the Commission should 
not be enforced without the taking of additional evidence showing that its entry 
is appropriate under present circumstances.” 

The detecting and proving of the modern streamlined matured pricing con- 
spiracy admittedly is difficult. Identity of prices for short periods of time on 
homogeneous products such as cement, sand, etc., may be the result of compe- 
tition. The problem is to determine whether or not the identical prices are the 
result of competition or conspiracy. For this task one must be aware of the 
dynamic concept of the law of conspiracy. 

This Commission attempted in Count II of the Rigid Conduit case, Docket 4452, 
to attack a system of identical prices which injured competition without the 
necessity of proving a conspiracy. This action engendered sharp criticism of the 
Commission from certain sources. The Commission recoiled from this criticism. 
Subsequently it has been the policy of the Commission to proceed in such matters 
only by the conspiracy route. This should not deter the Commission from giving 
to the law of conspiracy its full purposeful meaning in order to protect the 
publie interest. The Courts in certain great opinions by distinguished and able 
members of the judiciary have shown the way. The Supreme Court stated in 
U. S. v. Masonite Corporation (316 U. S. 265): 

“It is not clear at what precise point each appellee became aware of the fact 
that its contract was not an isolated transaction but part of a larger arrange- 
ment, but it is clear that as it continued, each became familiar with its purpose 
and scope * * *,” 

The Supreme Court stated in Interstate Circuit v. U. S. (306 U. S. 208): 

“* * * acceptance by competitors, without previous agreement of an invita- 
tion to participate in a plan, the necessary consequence of which, if carried out, 
is restraint of interstate commerce, is sufficient to establish an unlawful con- 
spiracy under the Sherman Act.” 

In the C-O-T wo case, supra, the Court stated: 

“But the trial court sitting as the trier of the facts regarded this evidence as 
being another one in a series of ‘plus factors’ which, when standing alone and 
examined separately, could not be said to point directly to the conclusion that 
the charges in the indictment were true beyond a reasonable doubt, but which 
when viewed as a whole in their proper setting spelled out that irresistible 
conclusion.” 

In U.S. v. Patten (226 U.S. 525) the Court stated: 

“The character and effect of a conspiracy are not to be judged by dismembering 
it and viewing its separate parts, but only by looking at it as a whole.” 

It is frequently noted that Federal Trade Commissioners are, or should be, 
experts in the field of unfair methods of competition. I fully agree. It is in 
conspiracy law that this expertness should be most valuable in the public interest. 
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‘This Commission should be capable because of its expertness to pierce the outer 
deceptive facades of make-believe competitive conduct and detect the collective 
concert of action by conspirators underneath. The Commissioners should under- 
stand and recognize normal competitive behavior as distinguished from con- 
spiratorial behavior. In conspiracy law the Courts have shown the way as indi- 
cated by the opinions quoted above. This Commission with its expertness should 
blaze the paths and thereby assure the consuming public that the prices of widely 
used commodities will be determined not by the few but by the impartial law 
of supply and demand. 

If this Commission wrongs a corporation, the corporation can appeal to the 
Courts for relief. If this Commission wrongs the public in deciding a case, there 
is no appeal by the public to the Courts. We have, therefore, a great responsi- 
bility because, for the public, we are the Court of last resort. 

Corporations represent wealth owned by individuals. Corporations are, there- 
fore, entitled to due process and to the impartial administration of justice. The 
Federal Trade Commission, when it issues a complaint, acts for the people of 
the United States. The people, in actions before this Commission, are also 
entitled to due process and to impartial justice. I am confident that all my 
colleagues on the Commission agree on this basic principle. In the application 
there is the rub. Honest and sincere men will, and do, differ. 

In conclusion, and to sum up, the prices in this industry were obviously not 
determined by the free play of competitive forces. Respondents claim that their 
practices were protected by the patent monopoly and the General Electric case, 
supra. The majority of the Commission states that whether or not respondents 
did conspire illegally, the record does not show that respondents have con- 
spired lately. 

In my opinion, this industrywide “rigged” noncompetitive pricing pattern is 
not protected by the General Electric case, supra. In addition, the most recent 
evidence in the record was to the effect that the pricing pattern was still being 
used. There is no affirmative evidence in the record that respondents have 
been competitive—lately. 

I agree with the Chief Hearing Examiner that the record shows that respond- 
ents have conspired to fix prices and have restrained competition. An appro- 
priate order to cease and desist should issue restraining respondents from con- 
tinuing this conspiracy. The majority of the Commission has not directed that 
such order issue, but has dismissed the complaint. From that action of the 
majority I dissent. 

Mr. McDonatp. Now, turning to another example—— 

The CuatrmMan. Will you briefly tell us what the situation is now 
with reference to freight generally ? 

Mr. McDonatp. After the cement situation, after the decision, I 
believe a number of cement plants, I believe 50 or 52, were built in 
the next 2 years. 

Previous to that time, over a period of some 20 or 30 years, only 
2 new plants were built, and we feel there is some connection with 
the renaissance in the cement industry and the Supreme Court deci- 
sion, because under the old system, no new plants were being allowed 
to be built, or so it was contended. 

I might go on to say that the absorption of freight and various 
practices are not per se, were not declared per se, illegal by the decision. 

Mr. McCutrocn. Mr. Chairman, I would like to inquire of Mr. 
McDonald, if he does not think the tremendously increased building 
activity in this country since 1948 has had a major part in the con- 
struction of new cement plants and increasing the facilities of the 
old. 

Mr. McDonatp. Yes, I think so, particularly since the beginning 
of the so-called Korean war, and the boom which grew partly out of 
the expansion of defense establishments. 

But we thought it was quite significant that in the period from 
May 1948 to approximately May 1950, there was this terrific expan- 
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sion, when actually as far as agriculture was concerned, there was & 
terrific deflation or contraction. 

Farm prices in 1949 declined about 25 percent on the farm, whole- 
sale prices about 20 percent, consumer prices of farm commodities 
about 3 percent. 

Now farmers are big users—— 

Mr. McCutiocu. Mr. McDonald, to get back to the crux of our 
question, I do not believe it is the relative price of various products, 
it is the demand for certain basic materials; is it not? And was not 
the demand for cement very greatly increased after the end of World 
War II, and, particularly, since 1948 to the present time? And is 
there not a shortage of cement in America right now, and are we 
not confronted with the possibility of rationing cement, particularly 
in the States of Ohio, Indiana, Illinois and, possibly, Michigan, Texas, 
and California ? 

Mr. McDonatp. But it is our contention, and it was the contention 
of Justice Black in the Cement case that this artificial system held 
back the production and prevented the building of plants in various 
geographical areas economically located close to the point of use or 
consumption. 

Mr. McCuttocu. One further question: Was there not during the 
entire period of the thirties, and even in the height of the building in 
the twenty-nines, sufficient cement-producing facilities in this country 
to meet demand? And during probably the entire decade of the 
thirties, were not the cement-producing facilities in America operat- 
ing from 40 percent to a maximum of 75 or 80 percent ? 

Mr. McDona.p. Yes, there was an abundance of cement in the 
thirties at very high prices. 

Over a period of many years, even though farm prices and many 
other prices had fallen over 50 percent, cement prices did not fall, and 
those few independent plants that attempted to cut prices were chas- 
a and forced to keep the prices up. That was the situation in the 
thirties. 

Mr. Rogers. Your point then, Mr. McDonald, is that prior to the 
decision of 1948, while there was cement produced, the price in connec- 
tion with cement remained stationary because it was fixed regardless 
of supply or demand. It remained at that fixed price because of the 
violation of the antitrust laws, while at the same time other prices 
fluctuated. Cement did not fluctuate, so it made no difference whether 
you had a large production or whether you had a small production, 
you had the same price; is that your point ? 

Mr. McDona.p. Yes, sir; or approximately the same price. 

As I recall, over a period of 4 years, the price remained about the 
same; and then, finally, I think it was reduced maybe 10 percent in 
some areas. But that was the situation, as you have described it, that 
generally obtained, according to my information, throughout the 
country. 

Mr. Bean: After this decision in 1948 there has been a better cor- 
relation of the price of cement with that of other articles, that is, if 
the articles go up in price, so does cement; and if they fall in price, 
so does cement; is that about it ? 

Mr. McDonaxp. I would imagine if free competition prevails in 
industry, as I said, we have to look backward in these things, we do 
not have up-to-date information. But I do understand though that 
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the industry has to make periodic reports to the Federal Trade Com- 
mission as to whether they are complying with the law, and so forth, 
and that the competition or at least up to 2 years ago or so, there was 
competition in the industry. 

Mr. Rocers. I take it from the statement you made a moment ago, 
you have not had an opportunity to be apprised of exactly what is 
taking place in the cement industry in the last 2 or 3 years ¢ 

Mr. McDonap. Yes, sir. 

The CHarrman. Go ahead. 

Mr. McDonaxp. I would like to give an example. We are very much 
interested in this particular case, because of our Farmers Union Grain 
Terminal Association in St. Paul, Minn., which is the largest grain 
cooperative in the world, and which markets over 100 million bushels 
of grain a year for the 150,000 or 200,000 farmer members of the re- 
gional and the local co-ops. 

On page 8, under “Grain,” the record of the antitrust law enforce- 
ment indicates that the disproportionate share that the farmer obtains 
of the consumer dollar is due to activities of certain groups who ar- 
tificially depress farm prices and monopolistically fix re maintain 
consumer prices. One of the early actions taken by the Federal Trade 
Commission against such groups was in Minneapolis, Minn., on De- 
cember 28, 1923. In this action the FTC char ged that the Minneapolis 
Chamber of Commerce was part of a monopoly which destroyed com- 
pletely competition in regard to wheat and other grains. 

According to a complaint issued by the Federal Trade Commission, 
the members of the chamber of commerce over a period of years en- 
gaged in a confederation and a conspiracy among themselves, the pri- 
mary purpose of which was to destroy the Equity ‘ooperative Ex- 
change, an organization of 7,000 members. The Cooperative Ex- 
change was a competitor of the Minneapolis Chamber of Commerce 
Association which bought and sold grain. The cooperative operated 
on the principle of nonprofit and attempted to market grain efficiently 
for its members, returning patronage dividends to its member pro- 
ducers. 

According to the complaint, one of the primary purposes of the 
St. Paul Grain Exchange, which was a creature of the Minneapolis 
Chamber of Commerce, was to annoy, embarrass, and destroy the co- 
operative association. In order to carry out this purpose, the St. Paul 
Cooperative Association engaged in an extensive campaign which in- 
cluded the “printing, publishing, circulating, and distributing among 
patrons and customers” of the members of the cooperative and among 
the public generally, “false, misleading and unfair statements.” In 
order to carry out its pur poses, the St. Paul Grain Exchange devoted a 
large part of its paper, the Cooperative Manager, to defamation of 
the cooperative in the attempt to destroy public confidence in a co- 
operative and in cooperation generally. As a result, the cooperative 
association was subjected to great expense and its credit and standing 
in the business community was substantially injured. 

One of the techniques employed by the chamber of commerce was 
denial of access to iaianmioe quotations in regard to grain prices. 
The chamber of commerce boycotted and continuously and persistently 
refused to buy grain from the members of the cooperative association. 
Because of the highhanded and discriminatory action of the mem- 
bers of the chamber of commerce, the Federal Trade Commission found 
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that competition was destroyed among its members and that the price 
of grain sold by members of the cooperative was substantially de- 
pressed. The FTC found that the chamber of commerce, in purchas- 
ing grain “on track” at country points for shipments to Minneapolis, 
imposed an arbitrary charge on the grain under the guise of commis- 
sion when no commission or service was rendered. It also found that 
certain terminal markets were favored by being exempted from the 
payment of such commission rates. The result of this and other de- 
vices employed by the chamber, resulted in the complete destruction of 
competition. 

The importance of this particular case should be emphasized. The 
chamber of commerce in Minneapolis at that time was the largest 
grain exchange in the United States. The exchange handled about 
200 million bushels of grain a year, the bulk of which was produced 
in the States of the Northwest. It bought, sold, and engaged in 
numerous grain transactions which affected, from day to day, prices 
which farmers received. It caused to be transmitted from its place 
of business in Minneapolis to other grain exchanges, records of its 
transactions and received similar records of transactions from other 
grain exchanges in other States. 

There is another less important case which relates to the practices 
revolving around the sale of that commodity, which I will skip. 

The CuarrMan. Are there any other cases of that type? Are there 
any of those boycotts and restrictions on the part of any other group 
of men against farmers now in existence ? 

Mr. McDonatp. Not that I know of, Mr. Chairman. 

The CHatrman. That case was taken care of properly by the Federal 
Trade Commission ?¢ 

Mr. McDona.p. Yes, sir. 

The CuHamman. Let us hear about the milk situation. 

Mr. McDonatp. This example relates to practices in the Chicago 
area in regard to the distribution of milk by the Borden Co. and the 
Bowman Dairy Co. 

Records in the Department of Justice complaint dated June 18, 1951 
charges these 2 dairies and 8 others with conspiring to restrain and 
monopolize the distribution and sale of milk. 

The CrartrMan. It is interesting to note in connection with that 
point that the report of the Federal Trade Commission on Corporate 
Mergers and Acquisitions indicates on page 55 that the Borden Co. 
has acquired by mergers since January 1, 1951, 10 different companies; 
and another dairy company, the Foremost Dairy Co., Inc., since 
January 1, 1951, has acquired 43 other companies by mergers. 

As far as I know, there have been no proceedings whatsoever against 
either of those dairy companies. I do not know whether such pro- 
ceedings are warranted or not. 

Mr. McDonatp. That is very significant, I think; and also we have 
been reading reports about mergers going on in other industries. 

We have been hoping that the Federal Trade Commission would 
take steps to see if any of these mergers were in violation of section 
7 of the act, and I particularly call that to the committee’s attention— 
I know it has been called to your attention before—but we are par- 
ticularly interested in the enforcement of that act. 

The CHatrMan. I hope that you will continue your vigilance to see 
that that act, particularly that portion of it, section 7, which was 
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amended by the bill that I sponsored, will be most effectively enforced. 

As you know, that amendment provides that any mergers that 
will substantially lessen competition in any section of the country, 
any section—it does not mean the entire country—it can mean a 
county, it could mean a city, it could mean a State—the merger is a 
violation of law. 

Mr. McCuttocu. I would like to ask one question there: Has your 
organization made any study of rules and regulations, ordinances, 
State laws, or the like in the matter of monopolies in the field of dairy 
products, either in the Washington area or other areas of this country ¢ 

Mr. McDonatp. No, sir. 

Mr. McCuttocu. Is your organization interested in controlled prices 
and monopolies in such fields as well as in grain and in other fields? 

Mr. McDona tp. We are particularly interested, of course, in the 

ractices in the market place, which adversely affect the farmer when 

ne goes there to sell his commodities, and that is the reason why we 
have organized a network of cooperatives, and we feel that is one 
answer to the farmer’s peculiar problem because he is the only one of 
the remaining segments of the American economy that is almost com- 
pletely competitive. 

Every farmer is competing against every other farmer, and unless 
he combines then he is helpless in the market place. 

Mr. McCuttocu. Do you know whether or not it is fact that the 
products of dairy farms in Wisconsin, for instance, and in Minnesota, 
and in Ohio are precluded by rule, regulation, or ordinance or milk- 
marketing agreement or other wise from coming into the Washington 
area, for instance, or from going into certain New York areas or into 
other areas in this country ? 

Mr. McDonarp. It is my information that there are such restric- 
tions and, to the best of my information, we are against such 
restrictions. 

IT am familiar with the one in the Washington area as a consumer. 

We have a surplus of milk in Wisconsin, and yet our Wisconsin 
farmers cannot ship milk into certain areas 

The CHatrman. There is a Washington milkshed, and the dairy 
farmers in that milkshed are very vigilant; they like to keep out as 
much milk as possible from entering into this Washington area. 

I have heard tell of cases where either municipalities or counties 
within the milkshed have provided that there shall be no milk im- 
ported into that milkshed unless it is tinctured pink. You have 
heard of that yourself, have you not? 

Mr. McDona.p. Yes, sir. 

The CHairMAN. Your organization is against that ? 

Mr. McDonatp. The farmers’ union is against any monopoly prac- 
tices, whether engaged in by farmers or anybody else. 

Mr. Rogers. Let me ask you whether you are familiar with the 
marketing agreements that were prepared in the Department of Ag- 
riculture beginning i in 1933, many of which are still in operation, and 
which, in effect, provide for the marketing of milk in all of that par- 
ticular area ? 

As an example, the city and county of Denver is operating under 
one that was established back in 1934. The effect of that was to have 
each producer join the association, the pool, and the amount the 
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farmer receives for his milk is equalized, depending upon the butterfat 
content, the sales being handled for all of them by the association. 

Now do I understand that your association is against any pooling 
arrangements that are carried out under marketing areas? 

Mr. McDonaxp. No, sir; we are not against the marketing area 
agreements. We think in lieu of something better they are the best 
thing in many areas. But as I understand the situation we are dis- 
cussing here, it is something else. It is a restriction which would pre- 
vent milk from being brought into Washington because it was not 
made sanitary by a certain method or packaged in a certain way. 

Mr. Rogers. I believe I am correct in my statement that the Su- 
preme Court of the United States has held that each municipality 
has the right to determine the health and sanitary conditions under 
which a farmer operates his barn. The Court says it is not reason- 
able for the government of the District of Columbia, for example, 
to make an inspection in Ohio, where Mr. McCulloch comes from, to 
inspect all of the dairy farmers up there. On that basis, the Court 
has sustained some of these pooling arrangements which have been 
adopted by the municipality. 

If that was the reason that they sustained it, I would assume that 
your organization would foster some uniform sanitary inspection laws 
that would be acceptable to these municipalities that have those ar- 
rangements. Have you ever given that any consideration ? 

Mr. McDonatp. Well, of course we are in favor of the rights of 
cities to look after the health needs of the people in the cities. The 
only point here, I think, in which there is a difference, possibly, no 
difference, but maybe a little difference of opinion, is that these or- 
dinances have been abused. 

Mrs. Rogers. Yes. 

Mr. McDonatp. Not in some ways for sanitary purposes or to pro- 
tect health, but they have been used to keep out milk and to keep 
prices up—— 

Mr. Rocers. The difference comes 

Mr. McDonatp. To the consumer. 

Mr. Rocrrs. The difference comes in this way: If the city of New 
York, for example, says it wants to inspect, you could not expect the 
city of New York to go to Ohio or Illinois which want to ship this 
milk into NewYork City, and inspect at those places. 

That New York has this right you will agree. It is for the health 
of the people of that particular area, that they get pure, uncontami- 
nated milk. In exercising that right you would not say that there was 
an abuse of their power, because they insisted upon that right. 

Mr. McDonatp. No, sir; not the way you have described it. 

Mr. Rocers. Well, then, the question simmers itself down to this: 
If we have uniform inspection for New York City or Washington or 
Chicago or Cleveland, there might be the possibility of an interchange 
of the raw product, that is, the fluid milk. Now the question I asked 
you is this: Would your organization look with favor upon a move to 
bring such a law or practice into effect ? 

Mr. McDonaxp. I would imagine that the solution for milk, moving 
in interstate commerce, would be a congressional enactment which 
would have jurisdiction in that area. I might say parenthetically, 
Mr. Congressman, we are a little bit out of my field now. 
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Mr. Rogers. I was going to remark that inasmuch as the national 
headquarters of the Farmers Union happens to be established in my 
district and they have a fine new building there, I know that milk pro- 
duction is not the main problem with the Farmers Union. Therefore, 
the witness’ knowledge of the milk situation must necessarily be lim- 
ited if he is applying his economic efforts to his organization. 

Mr. McDona.p. I thank the Congressman for mentioning our fine 
building and all of the committee and everyone in this room is invited 
to visit our atom-bombproof building. 

However, before we got it finished, they invented the H-bomb, but 
we could not foresee that. 

(Discussion off the record.) 

The Cuarrman. Go ahead, Mr. Witness. 

Mr. McCu.tocu. I would like to ask one further question. Not- 
withstanding the fact that you say that you are an expert in the field 
of dairy products, production and distribution, might I conclude that 
you and your organization would be opposed to the selfish exercise of 
monopolistic power, whether it was by a private organization, co- 
operative organization or by the Government, be it Federal, State, or 
local. I will rephrase it: Are you against the selfish exercise of monop- 
oly powers by whomsoever exercises them ? 

Mr. McDonalp. Yes, sir. I think I can answer that in the affirma- 
tive, but go on to say that as we have a Government which is responsive 
to the needs of the people, it would be very difficult, if not impossible, 
to have a selfish monopoly operated by the Government for very long, . 
because I think the people would correct that. 

Mr. McCuttocu. There is some evidence that such monopolies are 
at least encouraged and have been encouraged for a rather consider- 
able period in our country ; have they not? 

Mr. McDonatp. I am afraid I do not understand to what you are 
referring. 

Mr. Rogers. I think the gentleman has in mind that after the great 
Hoover depression that ended in 1933, the Federal Government set 
up NRA, and these milk agreements and many others. 

Mr. McCuttocu. In addition, Mr. Rogers, the rules and regulations 
and laws and ordinances that have been passed by scores of municipali- 
ties are not always in the interest of the producer or the consumer. 

Mr. Roeers. Usually for the protection of the local purchaser. 

Mr. McDona.p. Mr. Chairman, I happened to have been, at the 
time of NRA, if you will excuse this personal reference, I wrote a 
master’s thesis on NRA and came to the same conclusion that the Su- 
preme Court did in the so-called Chicken case, and I think as long as 
we do have a democratic Government, the people will one way or 
another correct any situation. 

The Cuarrman. Let’s get down to current events. Continue read- 
ing your milk statement. I think it is very interesting. 

r. McDonaup. Borden and associated companies, according to 
Justice, by 1950 handled and distributed about 80 percent of the one- 
half billion quarts consumed by the 4 million people in the Chicago 
area. Among monopolistic devices employed by Borden and associated 
companies were discriminatory rebates, discounts, interest-free loans, 
free store equipment and substantial lump-sum cash payments and 
other gratuities. 
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These inducements were generally given by Borden on the condi- 
tion that the customer a purchase his entire requirement of fluid 
milk exclusively from Borden, and that he would not reduce his prices 
to customers below those which were suggested. 

To enforce these agreements, Borden and associated companies 
policed the operations of their wholesale customers and subjected 
violators to drastic treatment. Both Bowman and Borden organized 
and operated what became known as “fighting companies.” They or- 
ganized companies with concealed ownership to punish price violators 
who persisted in using competitive methods of business. In 1939, 
Bowman purchased a company called Ridgeview and concealed its 
ownership from other milk distributors with the exception of others 
of the small group who had conspired to control prices and distribu- 
tion. Under the direction of the Bowman Co., Ridgeview em- 
barked on predatory price-cutting for the purpose of injuring or 
destroying those who sold milk at reduced prices or who solicited the 
patronage of Bowman customers. 

Borden organized another fighting company in 1940, a wholly owned 
subsidiary, Belmont Dairy. Borden also concealed the ownership of 
its fighting company and caused it to carry on practices which were 
similar to the Bowman fighting company. Both Borden and Bow- 
man, together with other dairies they controlled, destroyed competi- 
tion in the Chicago area by means of prearranged, bogus and collusive 
bids. They allocated among themselves the sale of fluid milk to public 
_ institutions and severely chastised others in the area who submitted 
bids to any of the public institutions. 

To enforce this monopolistic system of bogus and noncompetitive 
bids, Borden and Bowman engaged in reprisals against distributors 
who submitted bids to many of the public institutions which varied 
from prices they submitted. Such reprisals usually took the form of 
an intensified stop-buying program directed at the wholesale customers 
of the interloping distributors. 

According to the Department of Justice, the Borden-Bowman com- 
bination and conspiracy resulted in effective monopoly control over 
the distribution and sale of fluid milk to wholesale customers and 
public institutions in the Chicago area. 

Competing distributors were eliminated, and public institutions and 
wholesale milk dealers generally were deprived of the benefits of com- 
petitive bidding. The Department of Justice, because of this situa- 
tion, asked that the defendants, Borden and Bowman, be required to 
dispose of their entire interests in their fighting companies and that 
the court require them to submit a plan for the breaking up of their 
various interests in order to restore effective competition in the distri- 
bution and sale of fluid milk. 

The Cuatrman. What happened in those cases ? 

Mr. McDonatp. What has happened since they were ordered to 
break themselves up ? 

The CHatrMaAn. Tro divest themselves of their interests; yes. 


Mr. McDona.p. Mr. Chairman, I do not know. I assume they are 
under an order and subject to compliance and check. 

The Cuairman. Has there since been any similar violation in other 
parts of the country by Borden and Bowman or other similar entities ? 

Mr. McDonatp. I don’t know of any. 
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The next example that I give, which I think I will pass over, is 
somewhat the same type of thing I mention in particular two cases 
here that concern the tobacco industry in which monopolistic practices 
were carried on. One of these concerned the nearby area, the Marl- 
boro Tobacco Board of Trade, which denied membership to those in 
the tobacco trade and carried on other practices which suppressed 
competition. 

I would like to refer briefly to the famous A. & P. case and we were 
particularly interested in this case, beginning at the bottom of page 
14— the discussion starts of that case. 

We were particularly interested in that because when we came to 
examine the documents in that case, we found that Acco, the sales 
organization for A. & P. had infiltrated and taken over a number of 
farm cooperatives and the committee will find that I have referred 
to various activities in the pages that follow in regard to the ways 
in which they depressed prices on the farm, dominated farmer cooper- 
atives, and so forth. 

The Carman. Proceedings were brought against that company by 
the Government, both criminal and civil; is that not correct? 

Mr. McDonatp. They were dismissed, I believe. 

The Cuatrman. Oh, no. 

Mr. McDonatp. Then I am misinformed. 

The Cuarrman. They were found guilty and they were fined, not 
only the companies, but the individuals. 

Mr. Rocers. Any relation to the potato crops? 

Mr. McDonatp. Yes; I have that here. I was trying to save the 
committee a little time. There is some discussion of potatoes, for 
example. 

‘he CHAIRMAN. In the criminal case there were convictions. In the 
civil case consent decrees were entered. 

Mr. McDonaxp. I see. 

Well, we were interested in this, as I said, because of the farm com- 
modities and the distribution of farm items by the cooperatives, pota- 
toes, and other fresh products and vegetables were involved. 

We were also particularly interested because of the discrimnations. 
I understand this action was brought under the Sherman Act, but 
many of the practices we noted would fall under the Clayton and 
Robinson-Patman Act. 

Now getting back to potatoes, among the more spectacular and 
widely publicized actions brought by the Department of Justice in 
recent years was one which involved the New York, Great Atlantic & 
Pacific Tea Co., Inc., et al. Mention has been made of trends in the 
retail food distribution industry which adversely affected grocery 
stores, drug stores, and other retail outlets. Growth of chain food 
distribtuors also adversely affected prices which farmers received. 
Because of their vast buying power and the perishable quality of 
many products which farmers brought to market, these great distribu- 
tors such as A. & P., in many instances, were able to control at will the 
prices of food products in the farmers’ market place. 

Note should be taken of the growth and position of the A. & P. 
group of retail stores. By 1942, sales of the A. & P. chain stores had 
increased to around one and a half billion dollars a year. Safeway 
Stores which, since that time, have experienced an extremely rapid 
growth, ranged next to A. & P. with a sales total of almost a half bil- 
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lion dollars a gaat The A. & P. distribution system has experienced 
two periods of growth, the first from 1920 to 1930, during which the 
number of stores increased from 4,588 to 15,422 exclusive of stores 
operated in Canada. Subsequent to 1930, there was a rapid decline in 
the number of stores, chiefly due to the development of supermarkets 
and a closing of small stores. Tons of food handled by the A. & P. 
sysum, however, increased. 

Most of the monopolistic activities of the A. & P. as outlined in the 
Government brief filed March 2, 1946, related to unfair and monopolis- 
tic practices in regard to the retail distribution of food. Of particular 
interest to the Farmers Union is the activities of the A. & P. system 
which related to prices paid to farmers. However, it is pertinent 
to note that all of the practices at the wholesale and retail level com- 
bined the most up-to-date and sophisticated monopoly methods of 
control including forcing price preferences, control of profits through 
manipulation of gross-profit rates, coercive systematic discriminatory 
buying practices, which included preferential discounts, rebates, ad- 
vertising allowances, pretended services, and so forth, price wars, 
price agreements, false-front activities, loss leaders, and in general 
abuses of combined vertical and horizontal integration. 

To implement its buying activities in farm products, A. & P. or- 
ganized a subsidiary buying company, the Atlantic Commission Co., in 
1926. Activities of this subsidiary of A. & P. included various monop- 
olistic devices. ACCO used its tremendous buying power in the mar- 
ket place and its relationship with other buyers to depress and contro! 
prices of farm commodities. 

ACCO designed a framework of its buying operations to the detri- 
ment of the producers. For example, in 1940, it shifted its buying, 
sources from quantity discounts and net purchases into a cash differ- 
ential system under which it filled most of A. & P.’s needs by outright 
purchases for prices lower than were paid on the market. When 
market or crop conditions were not favorable for such methods, ACCO 
used terms of purchase which purported to fix prices by agreement 
upon arrival at destination, but which actually permitted ACCO to 
name the price after the produce had arrived. 

ACCO went two steps farther in its control of the market and its 
buying operations. It seized control of terminal markets and com- 
»eting terminal market operations in the first step, and in the second 
it acted to demoralize produce markets and seize control of growers’ 
cooperatives and other producer associations. 

ACCO was able to require cooperation from other sellers in these 
illegal activities because of its huge buying power and also because 
its integration with A. & P. created a constant threat of demoraliza- 
tion of produce price levels in many key terminal markets. Such 
demoralization of. prices could be easily brought about by manipula- 
tion of prices in the A. & P. retail stores. 

ACCO’s more amiable methods of securing and maintaining monop- 
olistic control of the market ranged from money payments to its com- 
petitors and grower and shipper cooperatives and simple flattery. The 
general manager of ACCO actually persuaded cooperative managers 
to permit him to buy according to A. & P.’s deferential and quality 
preference schemes. After the ACCO executives had wormed their 
way into the farmers’ marketing systems, they carried their program 
one stage further by sponsoring, creating, and controlling committees 
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which would create a climate favorable to ACCO—A. & P. preferences 
on a base wider than a single cooperative. This included individuals 
and committees which could gain knowledge of crop prospects and 
developments to plan A. & P.’s promotional sales when the supplies 
were high and the producer’s prices low. | 

The final step in A. & P.’s purchasing system which effectively 
stifled competitive prices of farm products in some areas was the 
ACCO-controlled cooperative Fruit and Vegetable Association. This 
nationwide supercooperative served as a coordinating factor for all 
of ACCO’s produce schemes. It included all of the lesser cooperatives 
ACCO already controlled, all producers and shipping associations with 
which ACCO did business, and furnished a clearing house for all 
ACCO contact committees, and coordinated a full annual program of 
low price produce promotions in A. & P. stores. This supercoopera- 
tive kept the great A. & P. structure of control cooperatives and con- 
tact committees and insured the wider assortment of its produce and 
quality preference in markets all over the country. 

Activities of ACCO indirectly wiped out thousands of farmers be- 
cause it directly and indirectly forced them to sell their products at 
bankrupt prices. Resentment of farmers against the buying activi- 
ties of ACCO were widespread. The following is a typical expres- 
sion from a country paper in regard to potato prices: 

I have observed as has everyone else in these parts, and am still observing 
what amounts to the virtual stealing of the potato crop again this year by the big 
monopolies * * * with 70 percent of a normal crop * * * potatoes are selling at 
ruinous prices and the crop is being taken away from the growers without any 
profit to them for their time, labor, land, and trouble. It’s nothing short of a 
crime and in my opinion the criminals should be brought to justice. But how? 

Now, who are dictators in the potato markets? So far as this section goes, 
this newspaper has pointed out time and time again, that the Atlantic Commis- 
sion Co., purchasing agent for the Great Atlantic & Pacific Tea Co., dominates 
the market and fixes prices at anything it feels like paying. * * * I'll cite an 
incident: A. E. Mercker in Washington, N. C., suggested that dealers sell the 
trade at $1.55 a bag. The dealers started out with this suggested sales price. 
But, lo and behold, the high moguls felt like bringing the prices down even lower, 
they must have been afraid the man who grew the potatoes was going to get 5 or 
10 cents a bag from them. The Atlantic Commission Co. began selling potatoes 
for $1.45 a bag to the trade; putting the other dealers on the spot where they had 
to come down to the $1.45, or be left with their potatoes on their hands. Result: 
10 cents a bag less for the grower. 

Result: What few buyers who were in the section trying to buy from inde- 
pendent dealers found they could do better if they remained at home and bought 
from the great “friend of the farmer” the Atlantic. 


The Cuatrman. In other words, you have pointed out that in cases 
involving grain, tobacco, milk, and potatoes that there have been 
predatory practices on the part of various groups, and that the de- 
fendants, or rather malefactors, in all those cases, have been brought 
to book. The law was invoked against them successfully; is that 
correct ¢ 

Mr. McDonatp. Yes, sir. 

The Cuamman. You want to cite them as horrible examples with 
the hope those crimes will not be repeated. 

Mr. McDona.p. The ones that have not been brought to book we 
never hear about, we don’t know anything about them, and we feel, 
Mr. Chairman, there has been a great deal said about the ineffective- 
ness of the antitrust laws, and we have not been pleased or satisfied 
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with the administration and enforcement of our antitrust laws by the 
Department of Justice or the Federal Trade Commission. 

The CuarrMan. You say you have not been satisfied ? 

Mr. McDonatp. No, sir. 

The CHarrman. I see. 

Mr. McDona.p. We think they have been slow; they have been lax, 
particularly the Federal Trade Commission. I have studied Trade 
Commission cases more than Justice Department cases, but on the 
other hand, if you had not had action by the Federal Trade Commis- 
sion and the Department of Justice, you would have had conditions 
much worse. You would still have had, I presume, the Pittsburgh- 
plus system or something comparable. You would not have had this 
great farmers’ union cooperative in St. Paul, in my opinion, if the 
Federal Trade Commission had not acted in 1924 to protect this little 
cooperative which was struggling there to get farmers fair prices. 

The CHarrMan. You are trying to say that there has been some 
effective work done by the Department of Justice and the Federal 
Trade Commission, but it is not anywhere near enough; is that it? 

Mr. McDonatp. That is correct, Mr. Chairman. 

The CHatrmMan. You want to tell us, I think, in what way the 
Attorney General’s Committee is at fault or you may wish to praise 
them, I don’t know which? 

Mr. McDona.p. I have given in some detail here these cases, notin 
the kind of practices that were carried on, and declared illegal, an 
so forth. 

Now I would like to turn to the Attorney General’s report which, 
I believe, would give these violators or would-be violators, an out. 
It would make it easier rather than more difficult for these people to 
violate the antitrust laws. Following the logic of argument advanced 
by the Attorney General’s Committee recommendations, we can draw 
only one conclusion, that the authors favor the return of a system of 
discriminatory prices and unfair practices even though they weaken 
or destroy competition. 

While they insist that they want no conspiracy or coercive practices 
used, they seek to build a fence around per se practices and suggest 
that unless conspiracy can be proved that any practice or system of 
practices should be legalized. This brings us to the reasoning used by 
Judge Kerner in the Triangle Conduit & Cable Co. case which the 
Attorney General’s Committee especially dislikes. Judge Kerner 
says in explaining the necessity for enacting the Clayton Act as 
amended by the Robinson-Patman Act: 

A major purpose of that act * * * was to enable the Commission to restrain 
practices as “unfair” which although not yet having grown into Sherman Act 
dimensions would most likely do so if left unrestrained. The Commission and 
the courts were to determine what conduct, even though it might then be short 
of a Sherman Act violation, was an “unfair method of competition.” 

This general language was deliberately left to the “Commission and the courts” 
for definition because it was thought that “There is no limit to human inventive- 
ness in this field”; that consequently, a definition that fitted practices known to 
lead toward an unlawful restraint of trade today would not fit tomorrow’s new 
inventions in the field; and that for Congress to try to keep its precise defini- 
tions abreast of this course of conduct would be an “endless task.” 

In the light of that opinion, we cannot say that the Commission was wrong in 
concluding that the individual use of the basing-point method as here used does 
constitute an unfair method of competition. 
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Other per se practices as defined by the Congress and interpreted by 
the previous Federal Trade Commission receive rough treatment also. 
On page 177, the Committee deplores the quantity limit proviso which 
I bdieve has only been applied to automobile, truck, and tractor tires. 

The determination of the Federal Trade Commission in regard to 
the maximum quantity limit situation strikes at the very heart of 
monopoly on the wholesale distributor level. We are informed that 
the quantity discounts in various items, including watches, has been 
as much as 50 percent. It is easy to imagine what happens to a small 
buyer when he competes with a large distr ributor who enjoys these huge 
discounts. If a distributor of any product receives discounts of even 
5 percent, it seems to us that it is inevitable that his competitors will 
be forced into bankruptcy. We, therefore, strongly urge the House 
Judiciary Committee to indicate its disapproval of these recommenda- 
tions which would give big business a lethal weapon which would 
destroy thousands and thousands of retail businesses no matter how 
efficient. 

The committee endorses the good-faith rule adopted in the Standard 
Oil case and I believe would go even further and enact this pernicious 
rule into legislation. As a member of this committee once said on the 
floor of the United States Senate: 

Big business can always find a dancing partner when it wants to go through 
the motion of meeting competition. 

The Cuatrman. It is interesting to note, sir, that almost every wit- 
ness who has appeared before us has taken exception to the recom- 
mendation of the Attorney General’s Committee report which in effect 
espouses the good-faith rule. 

Mr. McDonatp. Yes. 

Allowing so-called big business competitors to meet so-called com- 
petition in good faith regardless of the effect on competition would 
destroy section 2 (b) of the Robinson-Patman Act. This raises once 
more the old controversy which raged around section 3 of S. 1008, 
which was vetoed by President Truman during the 81st Congress. 

This section, in our view, is the heart of the Robinson-Patman Act. 
The test in every competitive situation, if the objective is a truly free- 
enterprise system, is whether or not a practice tends to substantially 
lessen competition. In regard to the remaining sections of the Rob- 
inson-Patman Act which makes certain pr actices such as a bogus 
brokerage discount illegal per se, the Committee recommends that 
the big chains once more be allowed to engage in these CUSED SSOFY 
practices which brought about the Robinson-Patman Act in 193¢ 

Toward the end of the report, the Committee takes a dig at organ- 
ized labor by suggesting that antitrust exemption in regard to labor 
organizations be tightened up and that antitrust laws exempting 
farmer cooperatives be reappraised. Without being explicit, the 
Committee suggests that something is wrong with the legislation or the 
way it is administered by the Secret tary of | Agriculture. Because the 
Secretary of Agriculture has not cracked down on agricultural co-ops, 
the Committee “suggests that enforcement responsibility be put else- 
where. Or rather, some members make that suggestion, not a 
majority. 

Although we have not had the time to analyze in detail the Attorney 
General’s report, our cursory study indicates that it is a thoroughly 
bad one. It will serve no good purpose. It is a handbook for anti- 
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trust violators and a document which will be relied on by those seeking 
excuses and permission to violate our laws. It will be generally con- 
demned, in our opinion, by all those interested in a truly free-enter- 
prise system. 

Mr. McCuttocn. I would like to ask the witness a question. Might 
I properly conclude from your statement that you don’t think there 
is anything good whatever in this report ¢ 

Mr. McDonatp. That is not entirely correct. I think a good deal 
of it is innocuous, parts where they discuss the Sherman Act, for 
example, the parts on patents, I have not analyzed nor do I have 
the background to do so. Perhaps I should amend that statement 
just a little bit to say that the parts relating to the Clayton Act, the 
various sections of the Robinson-Patman Act, 2 (b), (c), (d), to 
the quantity limit discount rule, the section relating to labor, the 
section relating to cooperatives, the sections discussing the basing 
points system practices, all are worthy of no consideration, and should 
be thrown in the wastebasket. 

Mr. Rocers. You mean that with respect to those that you have 
examined, which affect the farmers whom you represent, the recom- 
mendations of the Attor ney General’s Committee as they apply to 
them, you think are bad, and, as you indicate in your statement and 
I quote: 


* * * our cursory study indicates that it is a thoroughly bad one. 


You mean by that you have not completely studied all phases 
of it, but those that you have studied leave you with a bad taste in 
your mouth? 


Mr. McDonaxp. Yes, sir. In other words, I am amending my 
statement to that extent. 
Mr. Rogers. Then i think you might amend tery statement to that 


effect, because this would indicate that you studied it, and that every- 
thing they recommend is bad. I do not think you really meant that, 
did you? 

Mr. McDonarp. Well, it would be hard to write 395 pages in a 
report and have all of it bad, I guess, a report discussing and cov- 
ering such a wide field, but they did a pretty good job of 

Mr. Rogers. But the point Mr. McCulloch was trying to make, 
where you say, “* * * our cursory study indicates that it is a thor- 
oughly bad one,” you don’t want to give us the impression that you 
have studied every part of it and have reached the conclusion that 
it is all bad ? 

Mr. McDona.p. Yes, sir, for the record, I withdraw that blanket 
statement. 

Now, in closing, we support H. R. 11, introduced by Mr. Patman, 
which would strengthen the Robinson-Patman Anti-Price-Discrimi- 
nation Act in prohibiting price discrimimation, which provides qual- 
ity of opportunity of all persons to compete in trade or business. 
This legislation is absolutely necessary to check monopoly at the 
present time. Price discrimination is the instrument being used by 
the great corporate groups to destroy the American free-enterpries 
system. We urge speedy approval of the bill by this committee 
and passage by the House of Representatives. 

The Cuarman. Thank you very much, sir. 

Mr. McDonavp. Thank you very much, Mr. Chairman. 
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The CuamMman. We appreciate your coming here. 

Our next witness, and the last for today, is Mr. R. H. Rowe, vice 
president and secretary of the United States Wholesale Grocers’ 
Association. 


STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION 


Mr. Rowe. Thank you, Mr. Chairman. My name is R. H. Rowe, 
and I am vice president and secretary of the United States Whole- 
sale Grocers’ Association, a national trade organization of independ- 
ent, wholesale food and grocery distributors with headquarters in 
Washington, D. C. 

Mr. Chairman, with your permission, I would like to file the first 
seven pages of my statement for the record. I ask that in order to 
save time and duplication. I think what is in those seven pages 
has been very fully gone over by other witnesses, particularly Con- 
gressman Patman. 

The CuarmaN. You have that permission. 

Mr. Rowe. I do that because I want to deal especially with the rec- 
ommendation of the Attorney General’s Committee report for amend- 
ing the brokerage clause. That begins on page 7, the bottom para- 
graph. I would, however, like to make an oral summary of the first 
seven pages, a brief statement, and as a part of that, I would like to 
read the last paragraph on the first page. 

We note that the study group’s direct or indicated legislative 
recommendations for amendments to the Robinson-Patman Act are 
as eee 

1. Approval of the Supreme Court’s decision on the good-faith 
meeting of competition defense in the Indiana Standard Oil case and 
the conditional recommendation for writing that decision into per- 
manent law. 

Recommendation for amending section 2 (c), the brokerage 
provision. 

3. Recommendation for repeal of section 3, the criminal provision. 

4. Criticism of the quantity limit proviso in section 2 (a), a criti- 
- that amounts to an invitation for repeal of the proviso. 

. Approval of procedure for making the assessment of triple dam- 
ages in civil antitrust suits discretionary with the court. 

“We note also another recommendation of the study committee not 
connected with the Robinson-Patman Act, namely, the recommenda- 
tion for the repeal of the Miller-Tydings and McGuire fair-trade 
enabling acts. 

We believe that all these direct or indirect legislative recommenda- 
tions would serve to weaken the antitrust laws, so far as small business 
is concerned, and that the recommendations applicable to the Robin- 
son-Patman Act would deflate that act to the point of flat futility. 

Now, as to the criminal provisions, this is section 3 of the Robinson- 
Patman Act. It has not been much used, but it should be retained 
for its deterrent effect, particularly as in the Moore-Mead case, the 
Supreme Court ruled that a treble damage civil suit might be brought 
under section 3 as well as under section 2 (a) of the Robinson-Patman 


Act. 
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One of the means of enforcing the Robinson-Patman Act is a civil 
suit for treble damages, and whatever support that gives should be 
retained, 

The quantity limit provision should be retained. 

It was, if I remember correctly, it was proposed at one time when 
the Robinson-Patman Act was before Congress, that the quantity 
limit should be a carload, but it was realized that would not do. For 
instance, there could be a carload of phonograph needles, which would 
be too many needles, and also it might be a cauile ad of spice. So it was 
decided, with respect to the quantity limit, that should be a matter for 
each particular trade or industry product, and left to the Federal 
Trade Commission to so ascertain. We think that that provision is 
well worth having in the Robinson-Patman Act. 

Fair trade is not applied in the grocery trade to food items. That 
is, rarely so. It is applied to toileteries, medicinal preparations and 
to some appliances. 

We think that the Miller-Tydings and the McGuire Act should be 
retained until a better act comes along, and we would like to insist 
that any substitute legislation should have the prior approval and 
endorsement of the small-business groups that would be most affected 
by it. 

Now as the chairman has indicated, the good-faith decision of 
the Supreme Court puts a loophole in the Robinson-Patman Act. It 
sets up a two price system—one price to the favored customer and an- 
other, and higher price, to the nonfavored customers. We think that 
is wrong. We think that the minority opinion in the Indiana Stand- 
ard Oil case, which was delivered by Justice Reed and concurred in by 
the late Chief Justice Vinson and by Justice Black, is the proper rul- 
ing, and we would favor the committee, your committee, reporting 
out H. R. 11, and not reporting out the Walter bill, which is diametri- 

cally opposed to it. 

The Cuarrman. Did I understand you to say that in the grocery 
line there is no real demand for fair trade legislation ? 

Mr. Rowe. It was, Mr. Chairman, used some years ago or tried in 
Ohio, but it never panned out very well as to food items. I think, Mr. 
Chairman, that price changes are too frequent in the food business to 
apply it that way. 

Now, our conclusion there on page 7 with reference to this meeting 
of competition defense, we think that the minority opinion in the 
Standard Oil case was right, that the majority opinion was wrong, 
that the Attorney General’s report and the Capehart-Walter bills 
would perpetuate the wrong and that the Kefauver-Patman bills 
would rectify the wrong. 

So it is our earnest recommendation to you to report out H. R. 11. 

Now, as to the brokerage provision, I consider that the key pro- 
vision or the anchor provision. 

The CuarrmMan. I want to ask you one question on treble damages; 
have you taken anything resembling a poll among your members with 
regard to a change in the mand: atory damages provision ? 

Mr. Rowe. No; we have not. Our general resolution on the Robin- 
son-Patman Act is that we would oppose any amendment that would 
weaken it and would favor an amendment that would strengthen it. 

The Cuamman. You feel. do you not, that one of the great aids in 
the enforcement of the antitrust laws is the treble damage provision ? 





ANTITRUST AND MONOPOLY PROBLEMS 673 


Mr. Rowe. I think that is a very important and effective means of 
enforcing it. 

Mr. Sidney Lipit, who is secretary of the Illinois Wholesale Grocers 
has advocated that and taken a good deal of action among his members. 
Specifically, the cases and the actions taken, I do not know, but I 
know he has been very urgent. He is an attorney himself and he has 
been very urgent with his members to take adv: antage of the treble 
damage civil suit. 

Mr. Materz. Advocated what ? 

Mr. Rowe. Advocated the use of the civil suit for treble damages 
under the Robinson-Patman Act as a means of enforcing it. 

The Cuatrman. He is in favor of it ? 

Mr. Rogers. You do not mean that there are some people engaged 
in the grocery business, for example, wholesalers, who would innoc cently 
step in and not know they were violating the Sherman antitrust law % 

Mr. Rowr. Well, I don’t know w hether I quite understand your 
question or not, whether he knew about it ¢ 

Mr. Rocers. No. There has been representation made to this com- 
mittee that we should not be so drastic and harsh with men who 
innocently and unknowingly violate the provisions of the Sherman 
antitrust law. 

My question to you is: In your opinion based on your experience, 
are there people who may have violated the law, but who did it 
innocently and without knowledge ? 

Mr. Rowe. There may have been some cases, but I am not informed 
about them. 

The Cuarrman. Wouldn’t you rather say if anybody wants to tread 
on thin ice and he falls in, that is his lookout ? 

Mr. Rowe. Exactly, sir. 

I think that is very important, that mandatory treble damages has 
a deterrent effect, and I think it should be retained in the law for its 
deterrent effect and for its use in a civil proceeding. 

Mr. Rogers. In other words, he would be more cautious in his busi- 
ness transactions if he knew that. As the chairman has pointed out, 
he may be getting on thin ice. So he should examine the ice a little 
closer before he skated out on it. 

Mr. Rowe. Yes; I think so. 

Now, as to the brokerage clause which was discussed here by Mr. 
Werne this morning, and I think by Mr. McDonald a few minutes ago, 
let me discuss that provision of the Robinson-Patman Act so far as the 
grocery trade and any other trade is concerned that uses brokers. 

Now the Attorney General’s Committee concludes its comments on 
section 2 (c), the brokerage provision of the Robinson-Patman Act, 
with this recommendation : 

For this reason, in order to reconcile the brokerage clause with “broader anti- 
trust objectives,” we favor legislation as necessary to restore the original vigor 
of the exception “for services rendered” in section 2 (c¢). 

That seems to be a very mild, very harmless sort of recommendation. 

As phrased, the ordinary businessman would not understand it at all. 
It would even puzzle lawyers who have not made a special study of the 
history and the judicial course of section 2 (c). 

But I want to tell the House Judiciary Subcomittee that this recom- 
mendation, as harmless and obscure as it seems to be, is really a con- 
cealed torpedo that would blow up the Robinson-Patman Act. 
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Some pieces might be left, but they would hardly be worth picking 
up. In short, the recommendation means that the buyer can get 
brokerage or commission fees from the seller on the buyer’s own 
purchases. This is now forbidden by section 2 (c) and by a long 
line of court decisions. 

The language of the brokerage payment prohibition in section 
2 (c) does include the words “except for services rendered,” but the 
reports of the Judiciary Committee of Congress at the time the 

tobinson-Patman Act was passed and subsequent court decisions 
declare that the buyer can render no service to the seller that will 
justify payment of brokerage fees to the buyer on the buyer’s own 
purchases. 

According to this thoroughly adjudicated view, the seller may 
employ a broker and pay him brokerage fees for services rendered 
in finding the seller a buyer for the seller’s goods, and the buyer 
may employ a broker and pay him brokerage fees for service rendered 
in making purchases from the seller. 

But the seller is forbidden to pay the buyer either directly or 
indirectly broker fees on the buyer’s own purchases. 

It cannot be done by the buyer setting up a separate corporation 
of his business, a separate brokerage business; it cannot be done 
that way, so the courts have said, nor can it be done by a net price 
which would represent the seller’s price less the brokerage. 

The CHatrman. If that could be done, then the buver, if he was 
strong enough, could use all manner and kinds of subterfuges and 
whittle down the price and obtain a tremendous advantage over his 
competitor. 

Mr. Rowe. Yes. The brokerage to the buver permits the buyer 
to get what is equivalent to a quantity discount that would have 
the immunity, under the law, of a brokerage payment. 

The purnose of this prohibition is to close the door on an outrareous 
form of discrimination in favor of the big buyer and to the detri- 
ment of the small buyer. 

What happens if the seller is permitted to pay brokerage fees to 
the buver on the buyer’s purchases? 

The big chain-store system or other large mass-buying organization 
will demand brokerage on its big order. The manufacturer will pay 
the brokerage demanded to keep the big order from going to a com- 
peting manufacturer. 

The smaller competitive buver, however. with his smaller order, 
such as the individual indenendent wholesale grocer whom we repre- 
sent, will either get no brokerage at all, or a negligible amount. 

T may sav that before the Robinson-Patman Act some of our 
members did get brokerage. T think one of them, a rather large one, 
rot say $10.000 in brokerage, but when that list came out showing the 
brokerage fees and other concessions to the A. & P., it was a revelation 
to him. and he told us he was willing to forego anv brokerage fees 
he could get in order to break up the whole damnable, discriminatory 
system that was then prevailing. 

The CrarrMan. T can assure vou as one member of the committee, 
T shall not subscribe to that portion of the Attorney General’s report. 

Mr. Rowr. Well. T thank you. Mr. Chairman. 

The Cramman. Tam only speaking for myself. 
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Mr. Rowe. That is exactly what was happening before the Rob- 
inson-Patman Act, and it was one of the main reasons why the act 
was passed. 

It would inevitably happen again if the recommendation of the 
report is heeded and section 2 (c) is amended in accordance with the 
recommendation. The report of hearings in 1935 of the House Special 
Committee on Investigation of the American Retail Federation and 
Large Scale Buying and Selling, I may say that Congressman Wright 
Patman was the chairman of that committee, shows that prior to 1935, 
the A. & P. Co. received from manufacturers on an annual basis $6 
million in off-the-invoice quantity discounts and advertising allow- 
ances and $2 million in brokerage fees, while the other large chain- 
store systems received approximately similar amounts. 

The wholesale grocers such as we represent received during that 
time little if any of such concessions. Prior to these hearings in 1935, 
the Federal Trade Commission under authority of a Senate resolution 
made a long study of chain-store operations. In its final report to the 
Senate it affirmed the fact that the buying power of the chains could 
and did induce payment of brokerage fees to the chains. 

As already indicated, the hearings in 1935 showed that discrimina- 
tions took three forms, namely, quantity discounts, advertising allow- 
ances, and brokerage fees. 

The various provisions of the Robinson-Patman Act undertake to 
prevent these three forms of discrimination, also a fourth form, 
namely, discrimination in services or facilities furnished to the buyer 
by the seller. 

Mr. Rogers. May I interrupt you there and ask you a question ? 

Mr. Rowe. Yes, sir. 

Mr. Rocers. You are familiar with the organization of independent, 
so-called independent, merchants or grocery people who hire one 
brokerage firm to make all their purchases and thereby are in a posi- 
tion to compete in large purchases with the chains and similar organi- 
zations. Do you feel that that kind of an organization of independent 
merchants who join in a purchasing pool, is in violation of the anti- 
trust laws? 

Mr. Rowe. The Robinson-Patman Act? 

Mr. Rocers. A violation of the antitrust laws in general. 

Mr. Rowe. You have reference now to the Independent Grocers 
Alliance and the Red & White ? 

Mr. Rogers. Yes. 

Mr. Rowe. And such organizations are made up of independent 
businessmen ? 

Mr. Rogers. That’s right. 

Mr. Rowe. As I will show later, they undertook to get this broker- 
age clause modified so they could get brokerage, but the big chains 
could not, and they only got as far as a hearing in the Senate Judiciary 
Committee, but no further. 

Now, I may say, with reference to IGA and the Red & White and 
the Clover Farms, they are organizations of independent grocers and 
we have no quarrel withthem. They are fine merchants, in fact, they 
are setting us a hard pace. As I say, we have no quarrel with them 
except when they want to change the brokerage clause in order that 
they may get brokerage. 
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We know our people, who are individual wholesalers and not alined 
with the big voluntaries, won’t get the brokerage. It is only the big 
buyer that gets brokerage and the little fellow is left out in'the cold. 
That is the way it was before the Robinson-Patman Act. and that is 
the way it will be again. I explain that about IGA and others a 
little further on. 

Mr. Rocers. All right. 

Mr. Rows. The brokerage provision, however, is the crucial provi- 
sion. Without it the other prohibitions named can be sidestepped and 
made futile. Without the brokerage provision, the following sections 
of the Robinson-Patman Act would become practically worthless : 

1. Section 2 (a) designed to prevent price discriminations. 

2. Section 2 (d), requiring that advertising and promotional allow- 
ances by the seller be made on proportionally equal terms to all com- 
peting buyers. 

3. Section 2 (e), requiring that services and facilities furnished by 
the seller must be on proportionally equal terms to all competing 
buyers. 

The present brokerage provision of the act sets no limit on the rate 
or the amount of the brokerage fees that may be paid. The amend- 
ment suggested by the report sets no such limit. No limit will be set, 
unless the Nation thinks it necessary in peacetime to regulate prices 
paid for services. 

That being the case, if brokerage to buyers is allowed, the amount 
to be paid becomes a matter of agreement between the buyer and the 
seller. 

The amount therefore could represent the equivalent of a price dis- 
crimination, advertising allowances not on proportionally equal terms, 
or any other form of favoritism the manufacturer may see fit to bestow 
on the buyer in return for top volume purchases, one or the other, or 
all four lumped together. 

In this connection, it should be noted that the findings of fact in 
the case of the Federal Trade Commission’s cease and desist order 
against the Independent Grocers’ Alliance in 1952, affirmed by the 
court of appeals, showed on a sample basis the brokerage percents ge 

rates on various products the IGA was receiving in the years 1937 
1938, 1943, and 1944. 

These percentages ranged from 2 percent on such items as glassware, 
cookies, and mayonnaise, to 4 percent to 5 percent on sirup products, 
to 6 percent on paper products, to 8 percent on certain rolled oats. 

There are many valuable services that the buyer can render to the 
seller in promoting the resale of the seller’s products. The seller can 
render many services to the buyer for promoting the sale of the seller’s 
goods at the retail level. 

The present law permits these services by the buyer to the seller, but 
they must be paid or furnished on proportionally equal terms to all 
competing buyers. 

There is no requirement that brokerage fees be paid to all competitive 
buyers on proportionally equal terms. No such requirement is sug- 
gested by the report. In our opinion, no such requirement could 
survive a court test. 

Hence the brokerage provision, if amended as the report insists, 
would become an ideal channel for the manufacturer to discriminate 
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among his customers. He could hand out brokerage fees to one buyer 
and not to that buyer’s competitor, and still be within the law. 

He would be entirely free to use discriminatory prices as a competi- 
tive weapon, regardless of the injury inflicted on his nonfavored dis- 
tributors. 

The average net profit of wholesalers of the type we represent is 
around 1 percent of sales before taxes. You can see that even a small 
discrimination against them by way of price or other concession could 
have fatal consequences. 

In order to put this matter of the brokerage provision in clear 
perspective, I would like to refer to the origin of the Robinson-Patman 
Act. Our attorney at the time, the late ‘H. B. Teegarden, formerly 
with the Department of Justice and later with other Government 
agencies, drew the first draft of what became the Patman bill in the 
74th Congress, Ist session, and later the Robinson bill in the Senate 
and still later, with amendments, the Robinson-Patman Act. 

The original Patman and Robinson bills contained a brokerage pro- 
vision. We put this provision in the first draft of the bill without 
prior consultation with the brokers. We were not trying to give the 
food brokers a monopoly of the brokerage business as the report says 
they now have, or virtually have. 

We were undertaking to prevent one of the worse forms of dis- 
crimination that was then being practiced against the independent 
distributors. We wanted the brokerage provision in the act, not for 
the protection of the brokers, but for our own protection and that of 
all other food distributors similarly affected. 

The Attorney General’s report is not the first time that suggestions 
have been made to change section 2 (c) so that buyers may get bro- 
kerage. 

Two bills to this end in past years were introduced in Congress and 
got as far as hearings by Senate Judiciary subcommittees, but no 
further. Those committees would have none of that kind of legisla- 
tion and the bills died in the subcommittees. 

The first was S. 2190, introduced on July 5, 1949, by J. Howard 
McGrath, then Senator from Rhode Island, in behalf of the Independ- 
ent Grocers’ Alliance, an organization of independent wholesale gro- 
cers and their affiliated retailers. Hearing on this bill took place on 
August 3, 1949. 

A second bill, namely S. 2604, was introduced on January 7, 1954, 
by Senator William Langer, of North Dakota, for IGA and other 
interstate voluntary groups. Hearing on this bill was held April 6, 
1954. 

At the hearing, representatives of these voluntary groups made a 
determined effort to get the brokerage clause changed so that the 
independents and the “independent voluntary groups could get bro- 
kerage which, however, was to be denied to the large chains. 

But if the amendment sponsored by the Attorney General’s Com- 
mittee is enacted, it will put the chains back into the brokerage bus- 
iness in a big way—an even bigger way than formerly. 

At the hearing on S. 204, representatives of 14 national associa- 
tions signified their opposition. This opposition included eight food 
trade organizations, the Retail Druggists Association, Associated Re- 
tail Bakers, National Farmers Union, Cooperative League of America, 
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Independent Tire Dealers Association, National Council of Farmer 
Cooperatives, and National Federation of Independent Business. 

The proponents of that legislation did not have to study for nearly 
2 years to find a reason for changing the brokerage provision, nor did 
they assign any high-sounding purpose therefor, such as reconciling 
“the brokerage clause with the broader antitrust objectives,” whatever 
that may mean. 

They knew exactly what they wanted. They wanted a brokerage 
subsidy on their purchase induced by the sheer volume thereof. What 
they wanted really amounts to a quantity discount which would have 
the immunity of a brokerage payment. 

The hearing of the special House committee in 1935 showed that the 
sales of A. & P. duri ing its fiscal year ending February 28, 1935, totaled 
$842,015,871 and that prior to July 1935 A. & P. was receiving on an 
annual basis from its manufacturer suppliers $2 million in brokerage 
fees. 

The Progressive Grocer in its April 1955 issue shows that A. & P.’s 
volume of sales for its fiscal year ending February 28, 1954, was 
$3,989,103,161, approximately $4 billion. 

Now if the ‘suggested amendment to the brokerage clause had been 
in effect in 1953 and 1954, and if A. & P.’s brokerage receipts had con- 
tinued in the same proportion as in 1935, A. & P. would have received 
in its 1954 fiscal year the sum of $9,475,126 in brokerage fees. 


The other big mass buying organizations, chain and nonchains, 
would have obtained similar brokerage payments, but I do not believe 
any of these would have approximated the brokerage take of A. & P. 


The individual wholesaler and retailer and the smaller buying or- 
ganizations would have been left to sing for their supper, and after 
their song and dance, they would have either got no supper at all or 
just a few crumbs. 

Prior to July 1935, A. & P. was receiving from manufacturer sup- 
pliers on an annual basis $6 million in off-the-invoice quantity dis- 
counts and advertising allowances. On the same comparative basis, 
A. & P. in 1954 would have received as quantity discounts and adver- 
tising allowances $28,425,378. 

And remember this sum could have been reflected as immune broker- 
age payments because the law nowhere puts a limit on brokerage rates. 

The total of brokerage and other concessions A. & P. could have 
received on the basis mentioned would be $37,900,504. So you can see 
what the recommendation of the Attorney General’s Committee means 
in terms of dollars, that is, discriminatory dollars. 

It would mean a virtual subsidy for the giant food distributing com- 
panies and disaster for their smaller competitors. 

I would like to say to the members of the House Judiciary Subcom- 
mittee and to all other friends of small business, if you want to pre- 
serve the Robinson-Patman Act, you would do well to insist on the 
preservation of section 2 (c), the brokerage provision of the act, as 
section 2 (c) is now worded and now interpreted, and that you should 
reject suggestions to change section 2 (c) no matter from what source 
such suggestions may come. 
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(The first seven pages of Mr. Rowe’s statement referred to earlier, 


follow :) 


STATEMENT OF R. H. Rowe, Vice PRESIDENT AND SECRETARY, UNITED STATES 
WHOLESALE GROCERS’ ASSOCIATION 


My name is R. H. Rowe. I am vice president and secretary of the United 
States Wholesale Grocers’ Association, a national trade organization of independ- 
ent wholesale food and grocery distributors, with headquarters in Washington, 
D. C. 

Since your committee is a legislative committee, it seems appropriate to 
discuss antitrust matters with reference to legislation now pending in your 
committee, or that may come before you, especially the legislation directly or 
indirectly recommended by the Attorney General’s Study Committee. 

We are both concerned and disturbed by the Study Committee’s treatment of 
the Robinson-Patman Act, an act that greatly affects the members of our 
organization. 

We note that the study group’s direct or indicated legislative recommendations 
for amendments to the Robinson-Patman Act are as follows: 

1. Approval of the Supreme Court’s decision on the good faith meeting of 
competition defense in the Indiana Standard Oil case and the conditional 
recommendation for writing that decision into permanent law. 

2. Recommendation for amending section 2 (c), the brokerage provision. 

3. Recommendation for repeal of section 3, the criminal provision. 

4. Criticism of the quantity limit proviso in section 2 (a)—a criticism that 
amounts to an invitation for repeal of the proviso. 

5. Approval of procedure for making the assessment of triple damages 
in civil antitrust suits discretionary with the Court. 

We note also another recomendation of the Study Committee not connected 
with the Robinson-Patman Act, namely, the recommendation for the repeal of 
the Miller-Tydings and McGuire fair-trade enabling acts. 

We believe that all these direct or indirect legislative recommendations would 
serve to weaken the antitrust laws, so far as small business is concerned, 
and that the recommendations applicable to the Robinson-Patman Act would 
deflate that act to the point of flat futility. 

I would like first to comment briefly on some of these pronouncements of the 
Attorney General’s Committee and then to discuss two of them in detail, namely 
the good faith defense in meeting competition and the suggested brokerage 
amendment—the two most harmful of the entire lot. 


CRIMINAL PROVISION OF THE R-P ACT 


Section 3, the criminal provision of the Robinson-Patman Act, was known as 
the Borah-Van Nuys amendment. The conference report stated that the opera- 
tive and penal provisions of that amendment overlapped the provisions of the 
Robinson-Patman amendment in some respects but that “they are in no way 
inconsistent” with the Robinson-Patman amendment. 

The study group designates section 3, the criminal provision, as “dangerous 
surplusage” and declares that doubts of its constitutionality “seem well founded.” 

As opposed to this dictum of the study group, we find that in the case of L. L. 
Moore v. Mead’s Fine Bread Company, decided December 6, 1954, the Supreme 
Court held that a treble damage civil suit may be brought under section 3 of the 
Robinson-Patman Act as well as under section 2 (a) of that act, the price 
discrimination provision. 

The Moore-Mead case was one in which a treble damage verdict was awarded 
against an interstate baker for price cutting a local baker out of business. 

So, both section 3 and mandatory treble damages have power to protect the 
small-business man, and both should be retained in the law, the study group to 
the contrary notwithstanding. 


QUANTITY LIMIT PROVISION 


In the 19 years since the Robinson-Patman Act became law, the Federal Trade 
Commission has undertaken in only one case to set a quantity limit beyond which 
no quantity discount would be allowed. That was in the case of replacement 
tires and tubes. This case is now in litigation. Without waiting for the out- 
come or for the results of experience under the quantity limit if it should be 
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upheld, the study group seems to have heen in a great hurry to get rid of this 
proviso, perhaps as some more dangerous surplusage. 

This proviso is vital. It can, where invoked, prevent a purchase bracket so 
high that only a few giant concerns can qualify, with all smaller competitors 
left injured and helpless. 

With reference to this proviso, the study group says, “We deplore this singling 
out and penalizing of the quantity discount system,” as if that system was 
sacrosanct, and not to be touched by the rude hands of small-business men in 
an effort to prevent themselves from being injured. 


FAIR TRADE 


Fair trade contracts are rarely used with respect to food items in the grocery 
trade. They are, however, applicable to medicinal items, toiletries and some 
appliances handled by wholesale grocers and their retailer customers, 

We favor State fair trade laws, and oppose repeal of the Miller-Tydings and 
McGuire Acts. 

Resolutions to that effect have been passed by our association for many 
years. 

We favor fair trade for whatever protection it may afford to small merchants. 

We urge, therefore, the retention of the Miller-Tydings and McGuire Acts until 
a better act comes along, and we would insist that any substitute legislation 
should have the prior approval and endorsement of the small-business groups 
that would be most affected by it. 


FOUR BILLS ON MEETING COMPETITION 


There are four bills pending in Congress on the good faith defense in meeting 
competition. 

Two of these bills, namely, the Capehart bill, S. 780, and the Walter bill, H. R. 
4824, undertake to write into the Robinson-Patman Act and the Federal Trade 
Commission Act, the Supreme Court’s decision on the good faith defense in 
meeting competition. 

The Court ruled that the meeting in good faith of a competitor’s lower price is 
an absolute defense under the Robinson-Patman Act to a prosecution for price 
discrimination, regardless of the harm that may be done to competition or 
competitors. 

The other two bills, known as the equality of opportunity bills, are S. 11, in- 
troduced by Senator Kefauver with 29 cosponsoring Senators, and H. R. 11, intro- 
duced by Representative Wright Patman with the support of 47 other Repre- 
sentatives. 

The Kefauver-Patman bills would make the good faith defense less than 
absolute. It would in fact deny the use of the good faith defense in cases where 
the effect of the discrimination may be substantially to lessen competition or tend 
to create a monopoly. 

The discrimination referred to is that occasioned by the fact that, under the 
Supreme Court’s decision, a manufacturer may meet a competitor’s lower price 
to one of his customers but is not required to make that lower price to his 
other customers who are in competition with the favored customer. 


REPORT'S STATEMENT ON MEETING COMPETITION DEFENSE 


Here is what the report says in part on the good faith defense in meeting com- 
petition, and on the Supreme Court's decision in the Standard Oil case: 

“This committee approves the result of the Standard Oil decision as consonant 
with the Nation’s antitrust policy * * * 

“In the committee’s view, however, the ‘absolute’ status which the Supreme 
Court accorded the ‘meeting competition’ defense must not be undermined by 
interpretations thwarting its effectiveness.” 

The report then presents five guides for preserving the “absolute” status 
decreed by the court. 

“Since the statute may be presently interpreted as we propose, we do not con- 
sider legislative amendment necessary now. However, were revision in order, 
we would recommend, as a restatement and clarification, a provision, reading 
substantially as follows: 

“In a proceeding involving an alleged violation of this section, it shall be a com- 
plete defense to a charge of discrimination if the seller shows that his lower 
price, or his furnishing of services or facilities, was made in good faith to meet 
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the equally low price of, or services or facilities of comparable value furnished 
or offered by, a competitor: Provided, That a seller shall not be deemed to have 
acted in good faith if he knew or had reason to believe that the competitor's price 
or offer was unlawful.” 

This conditional legislative recommendation follows closely the main verbiage 
of the Capehart-Walter bills now pending in Congress. 

I do not know what the report means by the words “were revision in order.” 
Should, however, those words mean “if revision of section 2 (b) of the Robinson- 
Patman Act is up before Congress,” then that condition has been met, and the 
conditional legislative recommendation of the report becomes a direct recom- 
mendation, and that recommendation would, in effect, endorse the Capehart- 
Walter bills and oppose the Kefauver-Patman bills. 


REASONS FOR OUR OPPOSITION 


I believe that you gentlemen of the committee who are particularly concerned 
with the welfare of small business should have before you as clearly as possible 
our reasons for objecting to the effect of the Supreme Court’s decision in the 
Indiana Standard Oil case and for our opposition to the Capehart-Walter bills, 
and the backing they get from this report. 

It should be recalled the Supreme Court’s decision in the Standard Oil case 
was by a divided court. Three justices dissented. One took no part in the 
decision which was thus rendered by a majority of only one. 

Under this decision, it is legal for a manufacturer, who lowers his usual price 
to one customer to keep that customer from going to a competing manufacturer, 
to maintain his usual prices to other customers who may be in competition with 
the favored customer. 

You can see what a decided resale advantage the favored customer has over 
nonfavored customers of the manufacturer. 

The favored customer gets one price from the manufacturer. Other customers 
of the manufacturer competing with the favored customer get another and higher 
price. 

This legalized two-price system two times the nonfavored customers to their 
serious competitive injury. 


THREE JUSTICES DISSENTED 


In this connection, it is pertinent to note what Justice Reed said in his dissent- 
ing opinion in the Standard Oil case—a dissent in which the late Chief Justice 
Vinson and Justice Black joined, as follows: 

“The petitioner (Standard Oil Company of Indiana) asserts that good faith 
meeting of a competitor's price is a complete defense. The Commission and the 
Court of Appeals take the opposite position, with which we concur: * * * ‘Yet 
adoption of petitioner’s position would permit a seller of nationally distributed 
goods to discriminate in favor of large chain retailers, for the seller could give to 
the large retailer a price lower than that charged to small retailers, and could 
then completely justify its discrimination by showing that the large retailer had 
first obtained the same low price from a local low-cost producer of competitive 
goods. This is the very type of competition that Congress sought to remedy. 
To permit this would not seem consonant with the other provisions of the 
Robinson-Patman Act, strengthening regulatory powers of the Commission in 


,. 


“quantity” sales, special allowances and changing economic conditions’. 
SUMMARY ON MEETING COMPETITION 


We think that the minority opinion in the Standard Oil case was right; that 
the majority opinion was wrong; that the Attorney General's report and the 
Capehart-Walter bills would perpetuate the wrong; and that the Kefauver- 
Patman bills would rectify the wrong. 


REPORT’S RECOMMENDATION ON BROKERAGE PROVISION 


The Attorney General’s Committee concludes its comments on section 2 (ce), 
the brokerage provision of the Robinson-Patman Act, with this recommendation: 

“For this reason, in order to reconcile the brokerage clause with ‘broader 
antitrust objectives,’ we favor legislation as necessary to restore the original 
vigor of the exception ‘for services rendered’ in section 2 (c).” 
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That seems to be a very mild, very harmless sort of recommendation. As 
phrased, the ordinary businessman would not understand it at all. It would 
even puzzle lawyers who have not made a special study of the history and the 
judicial course of section 2 (c). 

Mr. Rocers. Thank you for your statement, Mr. Rowe. We appre- 
wn having it, and if you have anything further for the committee, 

r if you have anything further to suggest at this time to the 
mena 

Mr. Rowe. I do not quite understand you. 

Mr. Rogers. Do you have any other suggestions 

Mr. Rowe. No. Well, I do have one suggestion; yes. It is with 
reference to the Federal Trade Commission. I think it should be 
provided that a cease-and-desist order under the Robinson-Patman 
Act should become final after a certain time, as is the case with cease- 
and-desist orders issued under the Federal Trade Commission Act. 

As it is, the Federal Trade Commission, in order to get a penalty 
for violation, has to make out approximately three different. cases. 
It has to make out a case for a cease-and-desist order. When that 
order is issued and it finds the order is being disobeyed, the Commis- 
sion must then go to the appeals court seeking an injunction, and it 
must show the appeals court that the cease-and-desist order is being 
disobeyed. Then if the Commission is successful, it gets an injunc- 
tion from the appeals court, and then only after the offender violates 
the injunction is he punished. 

So I think the suggestion I would make is that legislation be passed 
to make the cease-and-desist orders in Robinson-Patman cases final 
after a specified time. That recommendation has been made in past 
years by the Federal Trade Commission, but so far the Congress has 
taken no action on it. 

I thank you, sir. 

Mr. Rogers. Thank you so much. Any questions? Mr. MeCul- 
loch ? 

Mr. McCuttocn. No, sir. 

Mr. Rocrrs. Mr. Rowe is our last witness. 'Tomorrow at 10 o’clock 
we have scheduled five witnesses: Mr. Thorsten V. Kalijarvi, Deputy 
Assistant Secretary of State, Prof. Leonard Emmerglick, George- 
town University, Jerry V oorhis, of the Cooperative League of the 
United States; Julian Caplan, Esq., of San Francisco, Calif.; and 
Howard Dresbach, of the National Council of Farm Cooperatives, 
Columbus, Ohio. 

With that, the committee stands adjourned until tomorrow morning 
at 10 o’clock. 

(Whereupon, at 4:20 p. m., adjournment was taken until 10 a. m. 
the following day, Tuesday, May 24, 1955.) 
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TUESDAY, MAY 24, 1955 


Hovse or REPRESENTATIVES, 
ANTITRUst SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present : Representatives Celler, Rodino, Rogers, Keating, and Mc- 
Culloch. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The Cuarrman. The hearing will now commence. 

Our first witness is the Deputy Assistant Secretary of State, Thors- 
ten V. Kalijarvi. 

Mr. Deputy Assistant Secretary, we will be glad to hear from you. 


Mr. Kauisarvi. Thank you, Mr. Chairman, and members of the 
committee. 

The CuatrMAn. Will you desist for one moment. 

The Chair wishes to read into the record a communication I have 
sent to the Honorable Herbert Brownell, Jr., Attorney General of the 
United States, under date of May 12, 1955, which reads as follows: 


My Dear Mr. ATTORNEY GENERAL: At hearings before the House Antitrust 
Subcommittee on May 12, 1955, Assistant Attorney General Stanley N. Barnes 
stated that he could not provide this subcommittee copies of (1) the opinion of the 
Attorney General concerning the Iranian Consortium, or (2) copies of the agree- 
ments among the participants in the Iranian Consortium. 

This subcommittee considers it essential that copies of these documents be 
made available for consideration in our investigation of current antitrust prob- 
lems. Accordingly, I hereby formally request that you deliver to this commit- 
tee copies of your opinion and copies of the agreements among the participants in 
the Iranian Consortium. 

Up to date we have no response from the Attorney General. 

The Chair draws attention to the fact that details concerning the 
consortium, and many of the provisions of the consortium agree- 
ments have appeared in numbers of publications. 

The Standard Oil Co. published a brochure on the consortium which 
contains many of its provisions; the Wall Street Journal has published 
analyses of the documents or that which import to be the documents; 
Fortune magazine published an article on the subject, containing pro- 
visions of the consortium. 

A new pilot publication, the McGraw-Hill publication called Petro- 
leum Week, has a rather voluminous article. This preview issue is 
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dated May 13, 1955; and it likewise discusses considerable portions of 
the agreements. 

It is somewhat anomalous that a congressional committee cannot 
get a copy thereof. 

We would like to have a copy as an official document, otherwise 
we will have to go to the trouble of trying to piece the agreements 
ow from the various publications mentioned. 

I do hope, therefore, that the Attorney General will see fit to let 
us have a copy of the documents, as well as his opinion mentioned in 
the communication that I addressed to him on May 12, 1955. 

I instruct counsel to send to Mr. Brownell the transcript of the 
record of this morning’s proceedings. 

Now, Mr. Kalijarvi, we will be very glad to hear from you. 


STATEMENT OF THORSTEN V. KALIJARVI, DEPUTY ASSISTANT 
SECRETARY OF STATE FOR ECONOMIC AFFAIRS, ACCOMPANIED 
BY STANLEY METZGER, ASSISTANT LEGAL ADVISER FOR ECO- 
NOMIC AFFAIRS, AND WILLIAM H. RUSCH, INTERNATIONAL 
BUSINESS PRACTICES DIVISION, DEPARTMENT OF STATE 


Mr. Kanisarvi. Mr. Chairman and members of the committee, I am 
Thorsten V. Kalijarvi, Deputy Assistant Secretary of State for Eco- 
nomic Affairs. 

I am appearing in response to the committee’s request that the 
Department of State present its views concerning the relation of anti- 
trust policies to foreign trade and international restrictions on 


competition. 

My remarks are limited to the more general foreign policy aspects 
of the problem of restrictive business practices with w vhich the Depart- 
ment is most directly concerned and the relation of antitrust enforce- 
ment to them, leaving to others better qualified the more technical 
aspects of antitrust law and its enforcement. 

We have long recognized the adverse etfects of restrictive business 
practices on our trade with other countries and on our own economy. 
It has been apparent that such practices abroad can impede our 
acquisition of needed raw materials and foreign sources and that they 
can interfere seriously with the trade and investment opportunities 
of American industry. 

More recently it has become apparent that we also have a direct 
concern with the effects of restrictive business practices upon the 
economic strength of other free-world countries. <A cartel in a Euro- 
pean country which fixes production quotas for an item needed for 
defense production is obviously inconsistent with efficient prosecution 
of the mutual defense effort. A consumer goods industry which keeps 
a price umbrella over inefficient producers to keep them alive interferes 
with efforts to increase living standards in a double-barreled way— 
its price policy takes money out of the pockets of consumers and the 
wage rates of its employees are depressed because output, and there- 
fore the demand for labor, is reduced. 

With our concern to see that the free nations of the world may be 
as strong as possible in the defense against communism, we have natu- 
rally placed emphasis in our foreign economic policy on doing what 
we can to encourage and assist other countries to tackle this difficult 
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problem of restrictive business practices. The so-called Thye amend- 
ment to the Mutual Security Act of 1954 places emphasis on this 
aspect of the problem of restrictive practices. In this statement, the 
Congress “recognizes the vital role of free enterprise in achieving ris- 
ing levels of production and standards of living essential to the eco- 
nomic progress and defensive strength of the free world.” The 
Congress then declared it to be the polic’ y of the United States among 
other things “to encourage the efforts of other free nations * * * to 
foster private initiative and competition” and “to discourage monopo- 
listie practices.” 

The Department is in full agreement with the basic approach taken 
by the Congress in the Thye amendment and in the Benton amend- 
ment which preceded it. This approach is grounded on the strong 
conviction that competitive free enterprise has provided the spur 
to a dynamic expanding economy in this country. The essential 
principle is to carry this same conviction into the international field. 
Whether we look at the problem of restrictive practices abroad from 
the standpoint of being able to conduct our own foreign commerce 
and investment in a free atmosphere or whether we look at it in terms 
of strengthening the economies of our friends and allies, this principle 
is a sound policy for the United States. 

What, then, has been done to carry out this policy? Let me say 
first that rapid results cannot be expected from efforts along these 
lines. We are dealing with methods of doing business and a whole 
pattern of thinking which has become ingrained over hundreds of 
years. We can, therefore, view the problem realistically only if we 
think in terms of a gradual process of change over a considerable 
period of time. Secondly, and very importantly, we cannot inter- 
fere in the internal affairs of other sovereign nations. Nor would 
it be desirable if we could, because the bases for complex changes 
needed to establish and maintain vigorously competitive economies 

cannot be developed by artificial outside intervention. The most 
we can do, therefore, is to encourage and assist where this is desired 
and to conduct ourselves in our own activities in a manner which 
clearly demonstrates the advantages of the free competitive enterprise 
system. 

Within this frame of reference, there are a number of things the 
Government can and does do to implement this policy, none of them 
perhaps spectacular, but all designed to demonstrate in a concrete 
manner the advantages our system has to offer. For example, we 
are able to assist other governments in connection with the prepara- 
tion or administration of anticartel laws. Many foreign officials from 
such countries as Germany, the United Kingdom, France, and the 
Netherlands have come to the United States to study our antitrust 
policy. 

Mr. Keratine. Mr. Kalijarvi, would you mind an interruption at 
this point ? 

Mr. Kaursarvr. Not at all. 

Mr. Keating. Do any of these countries have anticartel laws? 

Mr. Katisarvi. They have various types. Some of them closely 
approximate our own. 

Mr. Keatina. Some do closely approximate our own ? 

Mr. Kauisarvi. Yes. 
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Austria has a new but ineffective law to control cartels; the entire 
economy is built around a cartel system. 

Belgium has been considering legislation, which does not condemn 

cartels, but which would provide effective means for dealing with 
practices considered abusive. 

Denmark has a new law which was passed this year, which could 
be very useful, but it remains to be seen how strongly it can be applied. 

France has a recent law outlawing agreements that restrict compe- 
tition, but has not actively enforced it. 

Germany has adopted very much our own pattern, and it remains 
to be seen whether she remains firm and true to that pattern. 

Mr. Keatine. Germany has passed a law which, in general, is more 
or less patterned after our Sherman Antitrust Act? 

Mr. Kauisarvi. I shall address myself to that in my formal state- 
ment when I come to that in a moment. 

Italy has given occasional consideration to antimonopoly legisla- 
tion, but as yet has no program. 

The Netherlands has effective legislation which is actively used to 
correct what are considered to be abusive practices. However, Dutch 
legislation and philosophy do not regard restrictive practices as nec- 
essarily bad. 

Norway relies primarily on price controls to protect the public in- 
terest, but also has legislative authority to control cartels. 

Sweden has effective legislation enacted in 1946 requiring cartels 
to register, and to permit the Government to cancel or require modifi- 

cation of those that are objectionable. This power to cancel or modify 
is extensively used. 

In Switzerland there is not much disposition to take measures 
against cartels. 

The Cuarrman. What did you say about Switzerland ? 

Mr. Kauisarvi. There is not any disposition on the part of Swit- 
zerland to take action against cartels and to deal specifically—— 

The CHatrmMan. It is quite the contrary; they encourage cartels. 

Mr. Kanisarvi. I beg your pardon ? 

The Cuairman. It is quite tothe contrary. I believe they encourage 

cartels. 

Mr. Katirsarvi. That is right. 

The United Kingdom, under the Monopolies Act of 1948, has made 
an encouraging beginning i in controlling restrictive practices and, as 
I say, they have been over here studying the way we operate for sug- 
gestions our laws might have. 

In Africa there is relatively little. 

Japan has retained elements of the program which was begun at the 
time of the occupation. 

Australasia has done practically nothing. 

Canada has legislation and enforcement procedures which are con- 
siderably effective, and approach our own level. 

In Latin America there is relatively little along this line. 

Mr. Keattne. It would be fair to say, would it not, that none of 
these countries is as far advanced along the line of regulating monopo- 
lies as the United States ¢ 

Mr. Kaasarvi. That is correct. 
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The Cuarrman. You might also say, while there may be evidence 
of some intention, as exemplified by some statutes, there is no real im- 
plementation of any real consequence of those laws. 

Mr. Kauisarvi. Well, we find ourselves in this position: That we are 
far in the lead with this type of legislation, but there is an approxi- 
mation in Canada, for example, to our own legislation. 

Then you have it shading off with respect to different countries until 
you have none at all, and that is one of the big problems of any uni- 
form international practice with respect to restrictive business 
practices. 

The CuHatrman. What has been the attitude of the State Depart- 
ment with reference to cartels? Your statement, and very properly 
so, says it is difficult to interfere with the internal affairs of any given 
country. What is the attitude of the State Department with refer- 
ence to cartels in which our own firms, own entities, participate, such 
as the oil cartel and the banana cartel and the lead cartel? What has 
been the attitude of the State Department in those cartels? 

Mr. Karisarvi. Well, Mr. Chairman, if you will bear with me, I 
think my statement will answer most of that question. 

The Cuareman. All right. 

Mr. Kaursarvr. Shall I proceed ? 

They have come because they rec ‘ognize the significant—I refer to the 
foreign officials who have come here—the signifie: ant role competition 
plays in our economic system and are interested i in considering what 
application our experience may have for them. We have encouraged 
and facilitated the visits of these people, and representatives of our 
Government have spent a good deal of time helping them to become 
fully acquainted with the working of our competitive enterprise 
system. 

United States defense procurement abroad is being conducted wher- 
ever possible on a competitive-bidding basis. 

Mr. McCuiiocu. Mr. Chairman, “Tl would like to ask a question 
there. 

Is this competition within a given nation or is it competition 
among producers of all the friendly European nations? 

Mr. Kariarvi. On a NATO-wide basis with respect to joint- 
NATO projects, Mr. Congressman. 

Mr. Keatine. NATO-wide, did you say ? 

Mr. Karisarvi. NATO-wide basis. 

Mr. Keatine. In other words, if a country is not in NATO, they 
do not get a crack at any of these bids? 

Mr. Kanisarvi. Not necessarily; but this competitive operation is 
pricipally 2 NATO process. 

Mr. McCutiocu. Would you know whether or not, when we are 
spending American money in a friendly foreign nation that is not 
necessarily a member of the NATO group, do we require competitive 
bidding in the spending of that money ? 

Mr. Kanisarvi. I do not know the answer to that, Congressman. 

I do know that within the NATO operations there generally is com- 
petitive bidding. But I should like to furnish the answer for the 
record, if I may. 

Mr. McCutiocn. We would be glad if you would. 
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(The following statement is supplied for the record :) 


Mutual security program funds are used for procurement abroad, directly 
or indirectly, principally in connection with the mutual defense assistance pro- 
gram (MDAP). 

Military equipment and supplies have been made available to friendly foreign 
countries through MDAP financing. A major portion of the MDAP funds was 
expended on equipment and supplies manufactured in the United States. A 
much smaller part of these funds has been used to place orders in friendly coun- 
tries overseas for some of the military items required under what has come to 
be known as the offshore procurement program (OSP). The offshore procure- 
ment program involves the purchase of military equipment and supplies, paid 
for by the United States but produced in other countries. Procurement of the 
various items included in the approved offshore procurement program is the 
direct responsibility of the military departments, and is carried out through 
their respective procurement offices overseas in accordance with established 
United States procurement practices, laws, and regulations. Generally, bids 
are solicited from a prospective foreign supplier in countries with which we 
have military assistance agreements, and contracts are negotiated with the low- 
est bidders as in the United States. In some cases, the contract may be nego- 
tiated directly between the United States and the foreign government concerned. 
In other cases, as is common in domestic procurement, the contract may be 
negotiated with a restricted supply source or sources where private rights ip 
technology are involved. OSP bilateral agreements, supplementing the basic 
MDAP agreements, have been negotiated with European countries that are, or 
may become, the recipients of offshore procurement contracts. These agree- 
ments protect United States interests relative to procurement in each country. 
For example, the OSP bilaterals contain a provision to the effect that the United 
States will carry out the OSP in the country involved “in furtherance of the 
principles” set forth in the Thye amendment to the Mutual Security Act of 
1954 and the restrictive business practices provision of the ECA bilateral agree- 
ment with that country. 

Mutual security funds are used for procurement overseas indirectly in connec- 
tion with joint facilities for use by NATO armed forces, or so-called NATO 
infrastructure projects. These projects are in the nature of fixed installations 
such as tactical airfields, naval fleet bases, fuel-distribution facilities, and tele- 
communications, The infrastructure program is jointly financed by member 
governments. Within certain specified limits imposed by security considerations, 
the majority of infrastructure projects are open to international competitive 
hidding. United States firms compete against foreign firms in the bidding on 
many of the projects open to international competitive bidding. 


Mr. Kanisarvt. This is likewise being done by all NATO countries 
in procurement for the mutual defense effort. The FOA technical-aid 
program has placed emphasis on the curbs to increased productivity 
inherent in restrictive practices. In addition to the planning of pro- 
ductivity programs with this factor in mind, many foreign officials 
and businessmen have been brought to this country to observe our 
competitive system at first hand. It is, of course, important also that 
our views on the subject be expressed in the day-to-day conduct of 
our relations with other governments and in international forums. 
On this aspect, significant contributions to the expression of our phi- 
losophy of competitive enterprise are also made by many American 
businessmen, labor leaders, and other private citizens. 

What have been the results of our efforts? There is, of course, no 
concrete way to assess the degree to which these activities and the 
example of our own vigorous antitrust policy have been responsible 
for the developments of recent years. It is certainly safe to say, 
however, that they have been influential to a significant extent. The 
progress that has been made since the war is best evidenced in the 
growth of national legislation to curb restrictive practices. Before the 
war, governments often encouraged and supported cartels and fre- 
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quently made membership in them compulsory. Little was heard 
outside the United States and Canada about curbing them. ‘Today 
there is legislation pointing in the direction of free competitive 
enterprise in a number of major countries such as the United Kingdom, 
Svein and France, and consideration of such legislation in others 
such as West Germany. While most of this legislation and its enforce- 
ment falls considerably short of the standards which we have set for 
ourselves in this country, it is indicative of a promising trend. It is 
also indicative of an understanding and appreciation of the importance 
which the fostering and maintenance of a competitive economy has 
had for the United States. 

The CuHatrman. I understand also that there is a section of the 
United Nations called the Anticartel Section. How is that work- 
ing? Has it made any progress ? 

‘Mr. Karrsarvr. I am advised that this was a temporary committee. 
It has studied the problem, and made reports to the Economic and 
Social Council of the U. N. There is no indication as to what the 
progress may be at the present moment. 

The Cnairman. The reason why I asked is that a former counsel 
of this committee in the 81st and 82d Congresses became counsel to 
that U. N. committee. He came away from that committee very 
much discouraged. He said that every effort on the part of himself 
and other like-minded people met with rebuffs by many of the mem- 
ber nations of that committee. 

Mr. Kaursarvi. In our experience with ECOSOC, we find that 
there is such a varying set of laws and regulations with respect to 
restrictive business practices that there is no consensus, international 
consensus on this subject, from which you would have mutual under- 
standing, and from which you could proceed to the kind of results 
that we would like to see accomplished. 

As an example of the change in basic thinking, however, which 
has taken place abroad, particularly in Western Europe, I would like 
to quote the following statement by Dr. Erhard, German Minister of 
Economic Affairs: 

Especially in view of our objectives with regard to Europe and Europe’s 
integration into the economy of the whole world it is obvious that an adjustment 
process has become necessary which makes it impossible to leave the regulation 
of the economy within the hands of interested groups only. We are striving 
toward the common European market. This aim is not compatible with a sys- 
tem of national or international cartels. If we want the benefits of technological 
progress, of rationalization, and of increased productivity to result in higher 
standards of living, we must oppose cartels. 

It is significant that the problem of dealing with cartels in Germany 
is a responsibility of Dr. Erhard. We could hardly have expected 
to hear words such as these from a German official of his stature in 
the world of 20 years ago. 

Mr. Krattne. This new law of Germany was passed prior to their 
recent gaining of sovereignty ; was it not 

Mr. Katrarvi. Yes. 

Mr. Keatine. When was it enacted ¢ 

Mr. KauisArvi. Well, certain safeguards on this score have been 
adopted ; you cannot speak of it specifically as a law. 

The Germans are pushing the anticartel procedure and practices 
and they are looking forward, Dr. Erhard is looking forward, to the 
enactment of effective anticartel legislation. 
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Mr. Keratrna. I understood from your previous résumé that they 
had already enacted legislation. 

Mr. Kauisarvi. There was an occupation law, and that occupation 
law is still in existence, and what must be done now is the replacement 
of that occupation regulation by a regular law of the Federal Republic 
of Germany. 

The Cuarrman. That has not happened yet, though ? 

Mr. Kauisarvi. That has not happened yet. Bills, however, have 
been introduced. 

Mr. Keating. During such an interim period, did the occupation 
laws apply there? 

Mr. Karrsarvi. Yes. 

Perhaps the most dramatic development, and a source of great hope 
for advancement of the free competitive enterprise system, was the 
inclusion in the Schuman plan treaty of strong provisions relating to 

cartels and economic concentrations. The High Authority of the 

Coal and Steel Community has already taken a number of significant 
steps to create a broad competitive market for coal and steel industries 
of Western Europe, and others are contemplated. For those who may 
be impatient with the seemingly slow progress in implementing the 
treaty’s anticartel provisions, it is well to keep in mind that the 
Sherman Act’s first effective enforcement did not take place until 
some 10 years after its passage. 

In summary, we feel that a reasonably good start has been made 
over the past few years in an area of great - complexity in which for- 
ward steps must necessarily be measured in terms of a long-range 
objective. 

In addition to the means I have mentioned above for implementing 
United States policy in this field, we have examined in considerable 
detail the possibility of promoting our objectives through negotiation 
of an international agreement to control cartel practices affecting 
international trade. 

Mr. McCut.ocn. I should like to ask whether or not this field was 
explored at an early date when we came to the conclusion that it 
would serve a useful public purpose to rehabilitate industry in friendly 
foreign nations of Europe. 

Mr. Kartsarvr. You mean by our own Government? 

Mr. McCutiocn. Did we suggest the harmful effects of cartels 
and the lessening of competition, and did we use what proper per- 
suasive weight there would be with these foreign countries before we 
provided money to rehabilitate their industrial : system ? 

Mr. Karisarvt. 1 have the keenest recollection, Mr. Congressman, 
in 1947 and 1948, at the time of the preparation of ECA legislation, 
of urging, that is of congressional urging and of administrative urg- 
ing, upon the European ‘countries that were to be participants in the 
so-called Marshall-plan program, of the necessity for the removal of 
trade barriers and for the eradication of restrictive business practices. 
I have the same recollection of action preceding ECA in the occupa- 
tion programs and in the interim relief prior to the aid programs 
immediately after the war. The answer to your question is “yes.” 

Mr. Kratina. But I have talked informally with friends from these 
other countries, and they have indicated to me that the whole economy 
of these countries is built up on a cartel system, and that they are 
completely out of sympathy with our approach in this field. 
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Mr. Katisarvt. That was one of the big problems that we faced. 

But I would like to remind you that the anticartel provisions were 
written into the bilateral agreements, ECA bilateral agreements, with 
the foreign countries with which we dealt. 

Mr. Keatine. They are in all those agreements? 

Mr. Kauisarvi. That is right, bilateral agreements. 

Mr. McCutxocn. In view of those agreements, are quota production 
agreements between industries no longer effective in these friendly 
European countries, or are quota arrangements still effective ? 

Mr. Katisarvt. I am afraid quota arrangements are still effective, 
and there has been a very moderate degree of progress on our part 
with respect to this operation. 

To return to my statement, as the commitee is aware, the Economic 
and Social Council of the United Nations has for some time been 
considering this question and has had placed before it a specific pro- 
posal for such an agreement. This proposal is now being discussed in 
New York at the 19th session of ECOSOC. The Department and 
other interested agencies of the Government have given very careful 
consideration to this proposal. As a result of this study it became 
clear that the proposal does not offer a presently feasible solution to 
the problem. Consistent with this position, a statement of the views 
of this Government was submitted to the United Nations by the De- 
partment. 

The Cuarrman. Would you amplify that a little bit. I understand 
that the Economic and Social Council has published a report on the 
subject of restrictive business practices, entitled “A Report of the 
Ad Hoc Committee on Restrictive Business Practices.” We would like 
to get your views on that report and on the resolutions contained 
therein. 

Mr. Katisarvi. Mr. Chairman, I think if you will reserve your 
question for the next paragraph in my prepared statement and then 
permit me to answer your question. Perhaps I can handle it best 
that way. 

I am making copies of this statement available to members of the 
committee. 

While this statement speaks for itself, I should like to summarize 
briefly the fundamental reasons why the United States is indicating 
the unacceptability of the proposal. 

The Cuarrman. What statement are you referring to? 

Mr. Katisarvi. The statement that was issued by the Department. 
‘We have it here. We sent a note, Mr. Chairman, to the United Na- 
tions, the Secretary General of the United Nations, commenting on 
the report you have in your hand, in which statement we reserved our 
position, indicated we were not in agreement with the proposal con- 
tained in the report and stated that there were certain errors of fact 
in connection with it. 

May I correct the last statement? Iam told that I was misinformed 
on theerrors of fact. 

Our comment is being made available for the record on this point. 

The Cuarman. Is that the additional statement you gave? 

Mr. Kauisarvi. That is right. 

The Cuarrman. That will be made a part of the record? 

Mr. Kauisarvi. That will be made a part of the record. 

‘The Cuairnman. Thank you. 
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(The document referred to follows :) 


[Press release No. 2134, March 28, 1955] 


UNITED STATES MISSION TO THE UNITED NATIONS 


UNITED STATES COMMENTS TO U. N. ON REPORT OF AD HOC COMMITTEE ON RESTRICTIVE 
BUSINESS PRACTICES 


Following is the text of a note transmitted by the representative of the United 
States of America to the United Nations to the Secretary General of the United 
Nations: 

The Government of the United States is appreciative of the study which has 
been given by the United Nations to the problem of restrictive business practices 
and the efforts which have been made to develop proposals for international co- 
operation. The United States has been, and continues to be, strongly mindful 
of the vital importance of this problem in terms of the objectives of expanding 
production and trade, promoting economic development, and increasing standards 
of living. 

The United States Government has given careful and extensive consideration 
to the proposals of the Ad Hoc Committee on Restrictive Business Practices. In 
doing so, it has evaluated the Committee’s proposals in the light of whether they 
would be effective in eliminating restrictive business practices which interfere 
with international trade. It has noted the substantial differences which pres- 
ently exist in national policies and practices in this field and it has been drawn 
to the conclusion that these differences are of such magnitude that the proposed 
international agreement would be neither satisfactory nor effective in accom- 
plishing this purpose. 

In order to recommend action against cartel practices, the proposed interna- 
tional body would be required not only to find that such practices exist but that 
they have harmful effects on production or trade in the light of very general cri- 
teria. This latter determination would be extremely difficult for a body of gov- 
ernmental representatives to make in the light of substantial divergences in ap- 
proach previously referred to, and, in the opinion of the United States Govern- 
ment, would likely result in the condoning of restrictive practices or in no agree- 
ment by the international body on the disposition of complaints brought before it. 
In addition, since action under the proposed agreement would be primarily a mat- 
ter of enforcement procedures under national laws, the present stage of develop- 
ment of national legislation offers little hope that recommendations of the inter- 
national body could be effectively carried out. While encouraged by the progress 
which has been made in recent years in this field, the United States does not feel 
that the point has been reached at which a broad international arrangement of 
the type proposed by the Committee could be successfully implemented. 

The elimination of harmful restraints on international trade and the fur- 
thering of the development of free competitive enterprise continue to be basic 
objectives of this country’s economic policy. In the present circumstances, how- 
ever, the endeavor to effectuate a plan of international cooperation along the 
lines envisaged by the current proposals might well prejudice rather than pro- 
mote the attainment of these objectives. 

It is therefore the opinion of the United States Government that present em- 
phasis should be given not to international organizational machinery but rather 
to the more fundamental need of further developing effective national programs 
to deal with restrictive business practices, and of achieving a greater degree of 
comparability in the policies and practices of all nations in their approach to 
the subject. 

The reports submitted by the Ad Hoc Committee and the Secretariat are, in 
the view of the United States, valuable for analysis of the problem of restrictive 
business practices. The subject merits full and continuing examination by all 
nations with a view to meeting the fundamental need cited above. 


Mr. Kautsarvi. I could read the note if you would like to have it 
read now. 

The CuatmrMan. Just give the gist of it. 

Mr. Kauisarvi. It is in the next paragraph of my statement. 

The CHarrMan, Oh, all right. 

Mr. Karisarvi. These reasons, the fundamental reasons, are, first, 
that there is not an adequate consensus among nations as to the degree 
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to which restrictive business practices involved in international trade 
should be banned; and, second, that, despite the promising develop- 
ments which I previously mentioned, in most countries legislation and 
administrative programs to deal with this problem are not sufficiently 
advanced to provide adequate support for an international program. 
In short, the present situation would not permit effective international 
collaboration to accomplish the purpose of eliminating restrictive 
practices affecting international trade. That is the gist of the note 
we sent, commenting upon the paper which you have in your hand. 

Therefore, the Department does not consider that. this is the appro- 
priate time ‘for the creation of an international agreement or code 
governing restrictive business practices. 

The CuaimMan. One minute on that. Is it possible to infer that the 
policy of the State Department is presently to steer clear of any whole- 
sale effort to do away with cartels ¢ 

Mr. Kanisarvi. On an international agreement basis, not with the 
principle and purpose of the general obective ; but we do not consider 
that an international agreement is feasible and possible at this time. 

The Cuatrman. Would not the fact that the State Department 
seeks to disassociate itself from this report of the ad hoe committee 
on restrictive business practices have the effect that the Department 
was trying to shy away from anything of this sort’ I just ask your 
opinion whether that would not be the effect on world opinion. 

Mr. Kaursarvi. I can only repeat, Mr. Chairman, what I said before. 
It is only on an agreement basis. 

A number of years ago we had the thought that this was a highly 
desirable thing to do, and we moved in on it on that basis. 

Our experience in examining and discussing this thing has been a 
very discouraging one in terms of any chance of success with an 
international agreement. 

You yourself mentioned a moment ago the experience in the U. N. 
ECOSOC Committee. It has been our experience, in general, with 
any general international agreement for this purpose. “It is prema- 
ture. 

Mr. Harkins. Could you analyze for the committee exactly what 
kind of procedures were sought to be established in the ad hoe com- 
mittee’s draft articles of agreement ? 

Mr. Kauiarvi. I think that is summarized in the Attorney Gen- 
eral’s report, indicating the nature of the organization that was pro- 
posed to be set up for it, and the kind of enforcement powers it would 
have. 

Mr. Harkins. Does the State Department concur in the analysis of 
Eugene Rostow in the Attorney General’s report ? 

Mr. Kauisarvi. As a general analysis, yes; but with the views he 
expresses we do not necessarily concur. 

Mr. Harkins. Do you concur with the views of Gilbert Montague 
in the = 

Mr. Kauisarvi. Not necessarily. 

Mr. McCutzrocu. Mr. Chairman, I should like to inquire whether or 
not the bilateral agreements which have been entered into over these 
years are being lived up to by the other parties to such agreements ? 

Mr. Kaursarvi. Yes, indeed. Limited steps are being taken, but the 
answer is “Yes.” 
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Mr. McCutxocn. I wonder if I might restate the question; I am 
fearful you did not understand it. 

Are the bilateral agreements being lived up to by the other countries 
to those agreements over the period that they have been in effect? 

Mr. Kanisarvi. You mean ECA? 

Mr. McCutiocn. Yes. 

Mr. Kanisarvi. Oh, yes. 

Mr. McCut.ocn. You think then there are few, if any, restrictive 
practices in industry in these countries with respect to production 
quotas and cartel agreements, and trade restrictions of that sort? 

Mr. Kauisarvi. No; I do not think so; because in the agreements 
you can only—that is the practical effect—apply them to those areas 
that are affected by the aid program, and not to the whole economy of 
a country. To indicate that by entering into these bilateral agree- 
ments we had accomplished wholesale elimination of restrictive busi- 
ness practices would be to misrepresent the situation to you, and I have 
no intention of doing so. 

Our success has been modest and on a limited scale. 

Mr. McCutiocn. The reason why I pursued that subject that far is 
because the basic argument was advanced that a country which did 
not produce sufficient food and clothing and essentials of life was a 
fertile ground for communism. 

Mr. Katrsarvi. That is right. 

Mr. McCutiocn. And, therefore, American money should be pro- 
vided to rehabilitate the industrial establishments so that food and 
clothing and the essentials of human life would be available. 

Well, of course, if restrictive practices are limiting the output of the 
essentials of life, then we are not getting full value, and we have not 
been getting full value for the money that has been made available for 
the rehabilitation of industrial and agricultural programs in these 
countries. 

Mr. Kaursarvi. Your point is well taken, Mr. Congressman. 

I think in light of the comments it is necessary to point out that what 
was agreed to in the bilateral agreements was that the country should 
take appropriate steps for the elimination of the restrictive business 
practices, and the progress that has been made with respect to the elim- 
ination differs with different countries. 

To return to the subject of the ECOSOC proposals, before such an 
agreement can be achieved, much more will have to be done in the 
development of national legislation and enforcement programs along 
lines that permit the growth of a greater consensus among countries 
in their approach to this problem. 

The balance of my remarks will be directed toward problems in- 
volved in certain areas of antitrust enforcement—where problems of 
foreign policy or national security considerations are involved. 

The CHarrMan. On that score, what has been the reaction, for ex- 
ample, of local populations in given countries when the United States 
Government institutes antitrust proceedings against American com- 
panies operating in those countries ? 

Mr. Kauisarvi. I do not think it is possible to give a general answer 
to that question, Mr. Chairman. I think they have differed with dif- 
ferent countries and specific cases that had arisen. 

The Cuarrman. Will you please repeat that answer; I did not quite 
get it. 





ANTITRUST AND MONOPOLY PROBLEMS 695 


Mr. Kauisarvi. Well, I say there is no single general answer that 
can be given to your question. 

Reactions are different in different countries. One of the extremes, 
for example, would be a development of anti-Americanism, and that 
has been on occasion the result; and in some cases there would be 
complete indifference or a lack of any reaction. However, it would 
have to be a question of specific instances in order to give you an 
adequate answer. 

The CHatrman. Let us take a specific case. Take the institution 
of an antitrust proceeding against the oil companies in the so-called 
Oil Cartel case. 

Did the institution of that suit have any effect on our foreign 
relations with any of those countries where the alleged oil cartel 
operated ? 

Mr. Kauisarvi. We received reports to the effect—even there, Mr. 
Chairman, reactions differed. Some of the Arab countries were 
incensed about it, according to reports that came to us; others evi- 
denced no particular feeling about it. 

The Cuarmman. You have various desks in the State. Department 
that cover the operations of those countries, have you not? 

Mr. Katisarvi. Yes; that is right. 

The CHarrman. Were opinions asked from officials at those various 
desks in the State Department concerning the institution of the pro- 
ceedings against those oil companies? 

Mr. Kauisarvt. Not the institution of the proceedings; no. 

The Cuatrman. What effect did the institution of proceedings in 
that oil cartel suit have, for instance, on the question of our national 
security in those countries ? 

Mr. Karisarvi. It had an effect in direct proportion to the effect on 
the public opinion of the countries involved. 

The CHatrman. Most of the countries are in the Middle East; are 
they not? 

Mr. Kauisarvi. That is right. 

The CHarrman. Could you amplify your answer a little bit as to 
the various countries ? 

Mr. Kauisarvi. I think I would have to get back into the record on 
that. I would be glad to furnish it for the record if the committee 
wishes it. 

The Cuatrman. We will be glad to give you the opportunity to do 
so. You might extend your remarks when you reread your testimony. 

Mr. Katasarvi. All right, sir. 

(Nore.—The information will be furnished in executive session. ) 

The CuatrMan. Would you say the institution of the antitrust case 
against the oil cartel improved or had the reverse effect on our foreign 
relations with those countries ? 

Mr. Karsarvt. I cannot be categorical in my answer, Mr. Chairman. 
I doubt very much that it improved our relations with those countries. 

The CuatrmMan. Would you say it hurt our relations? 

Mr. Kauisarvi. I would hesitate to generalize on that, Mr. 
Chairman. 

The CHatrman. These are not questions to catch you in any way. 
We just 

Mr. Kauisarvi. I appreciate that. 
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The CHaAirMAN (continuing). Would like to get the facts, if we 
can. 

Mr. Karisarvi. These are questions that will be on the record and, 
possibly, for publication; and I would hesitate to give a categorical 
answer. 

The CHatrMAN. I understand. We respect your opinions in that 
regard, and we do not want to do anything that would create 
embarrassment. 

Has the State Department received any protests from foreign gov- 
ernments on that score ? 

Mr. Kauisarvi. I am informed that we received notes from a certain 
number of Western European countries. 

The CHAIRMAN. Western European ? 

Mr. Kauisarvi. That is right. 

The CuarrMAn. Qn the oil cartel ? 

Mr. Kauisarvi. On the oil cartel, because they were involved. 

The CHARMAN. That is, the countries where these cartels have their 
home offices; is that it? With reference to Royal Dutch Shell the 
country would be England, I suppose ? 

Mr. Kauisarvi. That is right. 

The CHatrMAN. And with reference to one of the French companies, 
that would be France? 

Mr. Kauiarvi. That is right. 

The CHARMAN. They voiced objections against the institution of 
that suit against the American companies, as well as the English 

Mr. Kauivarvi. Just their own companies. 

The CHAIRMAN. Would you care to tell the nature of those 
objections ¢ 

Mr. Kauisarvi. Well, I would be glad to give it to you in executive 
session, but not on the public record. 

The CuarrmMan. All right. 

You might tell us when the objections were offered also, and are 
they continuing. Have one of your aides make a note of those ques- 
tions to be answered. 

Mr. Kauisarvi. I do know they are not continuing. 

The CuHarrMan. When you get a protest like that do you refer the 
protest or give a copy of the protest to the Department of Justice? 

Mr. Kauisarvi. Oh, yes. 

The CHarrMAN. You might also, in executive session, state whether 
or not there is any additional liaison between the Department of 
Justice and the Department of State relative to those protests. 

Mr. Kauisarvi. I would be very happy to put that on the record 
right now, Mr. Chairman. 

The CuarrMan. All right. Answer it. 

Mr. Kauisarvi. There is liaison, and we furnish the Department 
cf Justice with such information as comes to us that we believe would 
be useful to them and pertinent to them. 

The CHarrMan,. Do you believe it is essential for American com- 
panies to join in cartels to enable them to compete successfully in the 
lands where cartels operate ? 

Mr. Katisarvi. I have something in the next paragraph on that, 
Mr. Chairman, if I may move on to that. 

The Cuarrman. All right; I am sorry I am anticipating you so 
often. Go ahead. 
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Mr. Katisarvi. The Department strongly supports the philosophy 
of the antitrust laws in precluding restraints on the foreign trade of 
the United States. We believe such enforcement has great value in 
protecting United States industry and consumers against restrictions 
and discriminatory treatment in obtaining goods abroad and in insur- 
ing access to foreign markets by United States industry. American 
free competitive enterprise has demonstrated that it can more than 
hold its own in international trade and that cartels are not the pillars 
of economic strength they were once thought to be. 

The CHarrmMan. I am very happy to hear the statement, that Ameri- 

can companies can more than hold their own in foreign markets even 
where there are cartels. 

Does that mean that American companies play a rather major role 
in the commerce of those countries ? 

Mr. Katisarvi. It would depend upon the country. I should say, 
in general, yes. 

Mr. Harkins. In light of that, if United States corporations, which 
may or may not have joined foreign cartels in the past, were forced 
to compete independently in those markets through antitrust proceed- 
ings, could the cartels survive their competition in view of their 
stature in that market ? 

Mr. Karisarvi. I hope I do not appear to be riding a fence, but I 
do not think you can give a general answer to that. You have a ques- 
tion again of specific § situations. In general, the demand for Ameri- 
can goods is so great that the largest slice of foreign commerce is 
American commerce, and the need for American goods abroad is such 
as to defy cartels in most instances. But I am not trying to avoid your 
question. I just simply cannot answer it in a general way. 

Mr. Harkins. Would it be a fair summary to say that the American 
companies could operate in those markets without joining cartels? 

Mr. Katrsarvi. A great many of them do. 

The Cuamman. Did the State Department so express itself to the 
Department of Justice, for example, in connection with the oil cartel 
case? 

Mr. Karisarvi. Well, I do not know if we were on that basis at the 
time the oil cartel case was being discussed. 

At that time we did not take a position on the matter of whether 
there could be competition or not. 

The CHarrmMan. We might nail that down. What is the position of 
the State Department concerning the oil cartel case ? 

Mr. Karisarvi. The Department participated in the consideration 
of this case in the NSC in both this and the previous administrations. 
Its position in both administrations was the same. 

The CrHarrMan. I do not mean the consortium, the Iranian Con- 
sortium ; I am referring to the oil cartel case. 

Mr. Kauisarvt. This is the oil cartel, sir. 

The Crarrman. I see. Go ahead. 

Mr. Karisarvi. It recommends that if it were possible to do so the 
‘ase should, for foreign policy reasons, be handled on a civil basis 
rather than criminally. 

The CHarrman. And that course was followed and the proceedings 
was changed to a civil basis ? 

Mr. Karisarvi. That is right. 
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The Cuarrmawn. Do you know why all the papers, all the documents, 
in that case have been declared classified ? 

Mr. Kanisarvi. No, I do not. That is a matter for the Department 
of Justice and the companies. 

The CuarrMaNn. We understand from the public press that when an 
action is brought civilly or criminally against participants in a cartel, 
it is essential for the defendants to get together and form a cartel to 
meet competition in foreign countries. 

Have you expressed an opinion to the contrary to the Department 
of Justice in light of what you have indicated this morning? 

Mr. Kariarvi. We have not been asked to express an opinion 
either way. 

The CHatrmMan. Does the Department of Justice know of your 
opinion—they will know it now—but have they known it before? 

Mr. Kaxisarvi. Well, I would assume they would, yes. 

The Cuarmman. All right, proceed. 

Mr. Kauisarvi. Nonetheless there are problems that do arise in the 
application of our antitrust laws as they affect our foreign relations. 
These problems are not easy to describe and analyze. They are rela- 
tively few in number and differ widely as to factual situations and 
economic, political and security implications. Accordingly, they do 
not fall into any clear pattern. 

It may be useful, however, to comment on certain aspects of these 
problems which tend to recur from time to time. 

One of the difficult areas involves the so-called conflict of jurisdic- 
tion between countries. Such conflicts have occurred where laws or 
decrees of a foreign country may prohibit action abroad by a company 
incorporated in its territory which it is required to undertake by the 
laws of the United States. For example, a foreign company may be 
required to produce books and records by a United States court which 
its own government forbids it to produce. This and similar kinds of 
cases may place the company in a very difficult position. The prob- 
lem varies in the light of particular factual situations. It has been 
dealt with by the courts, but foreign governments themselves some- 
times make diplomatic representations. There is no simple way to 
deal with such problems. An effort is made to reach reasonable ac- 
commodations in particular cases. 

Another problem concerns cases in which the bringing of a suit 
might place a strain on our relations with a particular country or area 
of the world. This problem, of course, is not unique to a policy of anti- 
trust enforcement since other economic policies pursued by our Gov- 
ernment may produce such strains. However, it is important that in 
the pursuit of our economic policies we endeavor to keep such strains 
toa minimum. Accordingly, the timing and method of handling an 
antitrust suit should, in appropriate cases, be carefully considered in 
the light of its impact abroad. 

The Department notes particularly the recommendation of the 
Attorney Fesaniete Yommittee that the Department of Justice con- 
tinue its practice of consulting with the Departments of State and 

Defense in connection with suits that may seriously affect any of the 
Government’s foreign programs. 

The Department, of course, supports this recommendation. In this 
connection I would like to make clear that the Department is gratified 
with the cooperative attitude of the Department of Justice in consult- 
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ing closely with the Department of State in such cases. We believe 
that such consultation, and the resultant thorough consideration given 
both to foreign policy considerations and to the economic and legal 
situations eteteiline in the foreign countries involved, can go a long 
way toward developing solutions for both of these problems prior to 
the filing of cases. 

Still another type of problem that may arise is a situation in which 
investment by an American firm in a particular project abroad is im- 
portant to the national security but cannot be accomplished except 
under arrangements inconsistent with the antitrust laws. It should be 
noted that the Defense Production Act makes provision for joint ac- 
tion that might be considered necessary to permit United States com- 
panies to engage in such projects. In this respect the Department 
endorses the recommendation of the Attorney General’s National 
Committee to study the antitrust laws for extension of antitrust im- 
munity beyond the expiration of this act. 

Mr. Harkins. Excuse me—— 

Mr. Kanisarvi. Yes. 

Mr. Harkrns (continuing). How many programs under the Defense 
Production Act immunity provisions are presently applicable to for- 
eign operations ? 

Mr. Webhaieies: I do not think we have those figures. 

Mr. Harkins. Are there any? 

Mr. Karisarvi. May I see if I can find the answer for the record ? 

The Cuarrman. Yes. 

Mr. Karisarvi. 1 am not aware of them. 


(The information submitted by Mr. Kalijarvi follows :) 


The following voluntary agreements under the Defense Production Act, as 
amended, appear to relate to foreign commerce: 

1, Defense Production Administration request No. 13, request to participate in 
the Voluntary Agreement Relating to the Supply of Petroleum to Friendly For- 
eign Countries (16 F. R. 8375-8377, filed Aug. 17, 1951).” 

_ 2. Defense Production Administration request No. 113A, request to participate 
12 plan of action No. 1 under Voluntary Agreement Relating to the Supply of 
Petroleum to Friendly Foreign Nations (16 F. R. 8377, filed Aug. 17, 1951).’ 

3. Defense Production Administration request 23, request to participate in Vol- 
untary Plan Relating to the Saving of Newsprint by Boston Daily Newspapers 
(18 F. R. 11314, filed Nov. 5, 1951). 

4. ODM (DPA) request No. 53-DPAV—46, request to participate in Voluntary 
ca Relating to Foreign Petroleum Supply (18 F. R. 4262, filed July 20, 

). 


As a final observation, the Department believes that the section of 
the re of the Attorney General’s National Committee which deals 
with foreign commerce has considerable value in clarifying the appli- 
cation of our antitrust laws to matters involving foreign commerce. 

The Cuatrman. What has been the role, if you care to answer, of 
the State Department with respect to the negotiations for and the 
activities of the participants in the Iranian consortium ? 

Mr. Kauisarvi. The Department played a leading role and the 
present Under Secretary, as you are well aware, was the leading figure 
in bringing about 

The Cuatrman. That is Mr. Herbert Hoover, Jr.’ 

Mr. Kauisarvi. Yes, that is correct. 


1 Terminated. 
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The CHarrman. And also our Ambassador, Mr. Loy Henderson. 

Mr. Kauisarvi. Mr. Henderson, that is true. 

The overriding reason for the formation of the oil consortium was 
one of national security. 

For two and a half years the Iranian oil industry had been shut 
down. The Government was without its principal source of revenue, 
and almost its entire source of foreign exchange. 

The crucial nature of Iran’s position in the Middle East and the 
importance of its oil resources to the free world made solution of this 
problem paramount. 

The formation of the consortium facilitated prompt restoration of 
large-scale production and also of oil sales and, therefore, prompt 
provision of needed revenues. 

Other considerations also pointed toward the formation of a con- 
sortium of the international oil companies as the best means of solving 
the Iranian problem. 

It was thought that, even assuming the feasibility, which was ques- 
tionable, of eventually building up other markets for Iranian oil, time 
did not permit a solution to the problem of large-scale oil marketing 
except through the existing markets of the principal international oil 
companies. 

Further, other Middle East production had been expanded to take 
over Iranian oil markets when Iranian production was shut down in 
the middle of 1951. 

It was only the seven international companies who were in a position 
to cut back other Middle East production, if necessary, to make room 
for Iranian oil. 

In addition, Iranian oil has always found its markets primarily in 
the Eastern Hemisphere, and it was only the seven international oil 
companies who had large-scale markets in that area in which to place 
the oil. 

The foregoing considerations were all elements which led to the 
bulk of the interest in the consortium being held by the seven principal 
international oil companies. 

The Department considered it undesirable, however, to fail to leave 
an opportunity for other American oil companies to participate in the 
consortium. 

With this in mind the Department assisted in securing the agreement 
of the consortium to the transfer by the 5 American members of a 5- 
percent interest in the consortium to other established American oil 
companies. 

This opportunity was made available to any qualified established 
American oil company, and on April 28, documents were signed under 
which the 5 percent interest was transferred to 9 addition American 
oil companies who decided to take advantage of the opportunity. 

Mr. Harxtns. Does the Department of State have any position 
with respect to the right or the power of the Iranian Government to 
nationalize its industries, particularly the oil industry, within its 
borders? 

Mr. Karisarvi. Our position, I think, is pretty clear on that. Any 
government can nationalize its industries; but in nationalizing its 
industries, if it does so, to the disadvantage or to the harm of American 
citizens, we expect them to pay compensation for the damage done. 
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Mr. Harxrns. Were any American citizens involved in the Iranian 
nationalization ? 

Mr. Katisarvi. No; they were British. 

Mr. Hargrns. Is it the position of the State Department that the 
only way to prevent Iran from falling under Communist domination 
was to bring Iranian oil into world markets through the instrumen- 
tality of a consortium ? 

Mr. Kauisarvi. I attempted to make our position clear on that. It 
is our judgment that the danger was so imminent that this kind of 
action was indicated. 

The Cuarrman. Before you go further, may I take it that Mr. 
Herbert Hoover, Jr., was well qualified for the assignment that was 
given to him concerning the development of this Iranian consortium ? 
He was a petroleum engineer and has been an engineer pretty much 
all his life? 

Mr. Katursarvi. That is right. 

The Cuatrman. He did engineering work for the major oil com- 

anies, including those who are involved in the Iranian consortium; 
is that correct? 

Mr. Katisarvi. He has long been recognized as one of the experts 
in the oil field. 

The Cuatrman. Do you know those companies? They are the 
Standard Oil Co. of New Jersey 

Mr. Katrisarvr. New Jersey, Texas, Gulf—— 

The Cuarrman. What was that? 

Mr. Kauisarvi. Standard, Texas, Gulf, Socony 

The Cuatrman. And Standard of California? 

Mr. Kauisarvi. Yes, that is right, Standard of California. 

The CHatrman. And other companies have been drawn in since, 
have they not? 

Mr. Katrisarvr. That is right, nine. 

The CHarrman. Have you got a list of all the companies? 

Mr. Kauisarvi. We can get them for you. 

The CuatrMan. I think we have it; never mind. We will put them 
in the record. Counsel will put those other companies in the record. 

Mr. Maerz. Has the State Department refused to allow other oil 
companies to participate in the oil consortium? 

Mr. Katisarvi. We have not refused anyone. Asa matter of fact, 
we were responsible for the opportunity for the additional companies 
to come in, and any company that could qualify had the opportunity. 

The Cuarrman. Who controls that? Who controls as to whether 
additional companies may come in or not ? 

Mr. Karisarvt. They had to apply to Price Waterhouse who de- 
termined their qualifications. 

The CuHarrman. Price Waterhouse? 

Mr. Katisarvi. Yes. 

The Cuamman. That is an accounting firm. 

Mr. Karisarvi. That is an accounting firm and Price Waterhouse 
determined if they were qualified, and if they were qualified they had 
a right to participate in this five percent. 

The Cuatrman. You mean Price Waterhouse is the czar of whether 
they can come in or stay out ? 

Mr. Karisarvi. No, they were selected as an impartial agency that 
could determine or could pass upon the qualifications of the companies, 
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whether they met the qualifications. It was a matter of financial re- 
sponsibility that was to be determined. 

The Cuatrman. Who selected Price Waterhouse ? 

Mr. Merzcer. Mr. Chairman, Price Waterhouse Co. was selected 
as an impartial entity to judge the financial responsibility of appli- 
cants as a result of dincuseintia by the Department of State and the 
five American members of the consortium. The five American mem- 
bers of the consortium were anxious that somebody recognized in the 
field to judge financial responsibility of American companies should 
take on that job. They did not want to do it themselves. The De- 
partment of State was obviously not qualified to judge on the financial 
responsibility, so that a recognized organization such as Price Water- 
house was clearly in order and was selected to do that. They received 
applications. 

The Cuatrman. Do you mean to say that the important factor is 
financial responsibility ¢ 

Mr. Merzcer. That was the principal importance because the ar- 
rangement was opened to established American companies and finan- 
cial responsibility was required because they had to undertake the 
obligations as well as enjoy the privileges. 

The Cuarrman. Is not Price Waterhouse the registered accounting 
firm for all these firms? 

Mr. Merzcer. I don’t know whether they are the accounting firm for 
all these firms or not. 

The Cuatrman. I am informed that Price Waterhouse Co., or what- 
ever the name is, is the accountant for some of the defendants in the 
Oil Cartel case. Now were they selected, would you say, because they 
represent principals who are members of the Iranian Oil Consortium ? 

Mr. Merzcrr. No, Mr. Chairman, they were selected because you 
needed somebody who would be able to give a judgment on financial 
responsibility of applicants and they are obviously qualified to do that 
job and they did it, and the applicants applied and were certified in 
respect of responsibility and then came into the arrangement. 

Mr. Maerz. Was Price Waterhouse recommended by the five orig- 
inal participants in the Iranian consortium ? 

Mr. Merzcrr. No, I don’t believe they were. 

Mr. Maerz. How did the Department of State happen to select 
Price Waterhouse ? 

Mr. Merzcer. Price Waterhouse was not selected by the Depart- 
ment of State. Price Waterhouse was agreed upon as the choice, if I 
may say so, the obvious choice, without any particular suggestion of 
their name as distinguished from any other name by the companies. 

Mr. Maerz. Why was it selected as the obvious choice? Why was 
it the obvious choice ? 

Mr. Mrrzcer. Because it is the obvious choice. 

Mr. Maerz. Would you explain why, sir. 

Mr. Merzcer. Because it is one of the largest accounting and audit- 
ing firms in the country, with large resources, and it is the name that 
obviously comes to mind in determining, one of the names at any rate 
that obviously comes to mind in determining financial responsibility, 
having a standing in the field. 

The CuatrMan. Young man, of course this oil consortium certainly 
affects domestic consumption of oil in this very country and therefore 
affects millions of American citizens who use the petroleum of these 
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companies. Do you think it was meet and proper to select a New 
York accountancy firm and put them into this high position to control 
the destinies of billions of dollars worth of oil? 

Mr. Merzorr. I don’t think that they did do that, Mr. Chairman. 
They were merely judging whether a company’s financial position 
was such as to enable it to undertake the obligations that it would be 
called upon to undertake. 

The Cuarrman. Yes, but the effect of their duties would be to vio- 
late the spirit, if not the letter of the antitrust laws. They can keep 
out any SOPHIE, COD any that seeks to enter this cartel, competing 
with the original Big Five or others who have come in already. Do 
you think that power should rest with an accounting firm? 

Mr. Merzcer. Somebody had to make the judgment. They did, 
and I think the proof of the pudding, Mr. Chairman, is that they kept 


nobody out. 
The Cuamman. That is not the point. They have the power to keep 


them out. 

Are you sure they have kept nobody out? 

Mr. Merzcer. I believe that is the case; I will check on that. 

The Cuatrman. You ought to be sure about that. 

Mr. Maerz. Do we understand that it is your position 

The CHarrMAN. Justa minute. I read from a letter from the Con- 
sumers Cooperative Association, Kansas City, Mo., addressed to me, 
May 18, 1955 : 

DeEAR REPRESENTATIVE CELLAR: I note your efforts to have released the Attorney 
General’s advisory opinion on antitrust aspects of the Iranian oil consortium. 
As you know, the International Cooperative Petroleum Association, of which I 
am secretary-treasurer, sought participation in the 5 percent of rights reserved 
for minor participants. We were eliminated on a technicality the validity of 
which I have questioned. I know that your concern is far beyond this particular 
point, but it occurs to me that you might like the background of our effort to get 
a foothold for cooperative organizations in Middle Eastern oil operations. I am 
sending, therefore, a page from our membership paper which reviews this story. 
If you should desire further information I shall be happy to try to answer any 
question. 


I will put this letter in the record, together with the document that 


the writer referred to. 
(The letter and the document referred to follow :) 


CONSUMERS COOPERATIVE ASSOCIATION, 
Kansas City, Mo., May 18, 1955. 
Hon. EMANUEL CELLER, 
House Office Building, Washington, D. C. 

DEAR REPRESENTATIVE CELLER: I note your efforts to have released the Attorney 
General’s advisory opinion on antitrust aspects of the Iranian oil consortium. 

As you may know, the International Cooperative Petroleum Association, of 
which I am secretary-treasurer, sought participation in the 5 percent of rights 
reserved for minor participants. We were eliminated on a technicality, the 
validity of which I have questioned. 

I know that your concern goes far beyond this particular point, but it occurs 
to me that you might like the background of our effort to get a foothold for 
cooperative organizations in Middle Eastern oil operations. I am sending, there- 
fore a page from our membership paper which reviews this story. 

If you should desire any further information, I shall be happy to try to 
answer any questions. 


Sincerely, 
Howarp A. Cowpen, President. 
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Co-ops RuLEeD OvuT or IRANIAN OIL COMPACT 


COWDEN VOICES DISAPPOINTMENT OVER REJECTION OF ICPA BID 


Cooperatives finally have been eliminated from any participation in the re- 
organized Iranian oil industry. 

They were eliminated by a decision that the International Cooperative Petro- 
leum Association is not qualified to participate in the so-called consortium of 
big companies that is taking over the lion’s share of the Iranian oil which soon 
will be flowing again in world trade. 

The elimination of ICPA provides an ironic finale for a story that began 
nearly 4 years ago, shortly after the Iranian Government nationalized its oil 
industry. Nationalization was unacceptable to the Anglo-Iranian Oil Co., which 
operated the mammoth refinery at Abadan and controlled the fabulous oil 
resources of Iran. 

Anglo-Iranian shut down, and the economy of Iran went immediately into a 
tailspin. There was political unrest and the threat that this would open Iran 
to Communist domination. 

In the summer of 1951, Howard A. Cowden, president and general manager 
of Consumers Cooperative Association and secretary-treasurer of the Inter- 
national Cooperative Petroleum Association, proposed to President Truman that 
the United States take the lead in setting up a cooperative organization to put 
the Iranian oil industry back on its feet. 

Cowden had many conferences at the United States State Department and 
with British officials and met three times with Iranian Premier Mohammed 
Mossadegh. The latter expressed keen interest in the cooperative approach to 
his country’s problem, but as the months passed the big international oil com- 
panies, working through the Governments of the United States and Great Britain, 
became dominant in negotiations to get the Iranian oil industry going again. 


EIGHT COMPANIES 


Finally, in 1954, came the consortium, approved first by the eight big companies 
and then by the Iranian Parliament. It gives to the companies what amounts 
to full rights to all Iranian oil going out of the country without actual ownership 
of the wells and refinery. 

The Anglo-Iranian Oil Co. comes back into the picture as a holder of 40 
percent rights in the consortium. Royal Dutch Shell has 14 percent and the 
Cie Francaise des Petroles of France, 6 percent. The remaining 40 percent was 
assigned to 5 American companies—Standard of New Jersey, Standard of Cali- 
fornia, Socony-Vacuum, Gulf, and Texas—with the provision that from this a 
5-percent interest should be made available at cost to other American companies. 

International Cooperative Petroleum Association, with headquarters in New 
York City, applied for one-half of 1 percent interest in the consortium, to come 
from this 5 percent. 

Price Waterhouse & Co., an auditing firm, was named, at the suggestion of the 
United States State Department, to pass on the qualifications of all applicants 
for participation in this 5-percent allotment. The company ruled out ICPA on 
the ground that it is not an American company, in that it has members in other 
countries. The company made this ruling, it explained, after consulting the 
five companies as to their interpretation of the consortium agreements on this 
point. And rumor in New York has it that the companies were happy to find 
a loophole through which ICPA could be disqualified. 

ICPA participation in the sale of Iranian oil in Western Europe could upset 
prevailing price structures, it has been pointed out. On March 15 the United 
Nations Economic Commission for Europe released a study that raised questions 
about European oil prices, pointing out that they do not reflect properly the fact 
that most of Europe’s oil comes from the low-cost producing areas of the Middle 
East. The big companies have disputed this report, and the United States State 
Department has challenged its suggestion that governmental controls of prices 
are needed. 

Cowden, expressing disappointment over the rejection of ICPA’s bid for par- 
ticipation in the Iranian oil program, made the following comment: 

“It is interesting to review what has happened in Iran. Nationalization of the 
oil industry was a shock not only to Anglo-Iranian, but to the big American 
companies with concessions in Saudi Arabia and elsewhere. They saw what 
could happen to them if nationalization ever became the pattern in other back- 
ward lands where oil properties have been developed with American capital. 





ANTITRUST AND MONOPOLY PROBLEMS 705 


STILL NOT THEIRS 


“The people of Iran ought to have a much better deal under the consortium 
than they ever got from Anglo-Iranian. But the fact remains that they are not 
going to be running their own business. Demagogs in Iranian politics will still 
be able to shout ‘imperialism’ when they want to arouse the people against the 
outside interests that will dominate their oil industry. 

“A cooperative would have removed the oil properties a long step from inter- 
national politics. But the thing that I consider most important in the effort 
we made was the opportunity to give the common people of countries like Iran 
a greater sense of responsibility for their economic welfare. They should have 
had it with a co-op. They won't have it, I fear, with outside companies having 
everything but actual ownership of the oil properties. 

“We have seen a demonstration of the tremendous power the big international 
oil companies wield. They became, for all practical purposes, the spokesmen of 
our Government and the British Government in negotiations with Iran. 

“They saw to it that cooperatives were barred from any participation. And I 
can understand their reasons. Cooperatives are opposed to their tight control 
of the markets in Europe. Cooperatives, with a chance to handle oil from the 
low-cost fields and refineries in the Middle East, might have shown the public 
just how much profit there is in transporting this to Europe and selling it at 
present prices. 

“I am disappointed, of course, that we were not given an opportunity to work 
out a cooperative program for the Iranian oil industry. I am disappointed that 
we did not win even a toehold in the consortium arrangement. Even with a 
fractional participation in the program, I am confident we could have accom- 
plished some worthwhile things in the field of international economics. 

“The settlement that has been worked out in Iran, I fear, does not settle some 
very pressing questions about world trade in oil and the concentration of that 
trade in a little handful of big companies.” 

The CHarrman. So here apparently is a cooperative oil group that 
was excluded. 

Mr. Merzcer. I don’t think they were excluded, Mr. Chairman, by 
Price Waterhouse on financial responsibility grounds. If I recol- 
lect 

The CHatrman. Who excluded them? 

Mr. Merzcer. It was opened to established American oil compa- 
nies and as I recollect, in that case there was foreign ownership of that 
company and it was a question as to whether it constituted an es- 
tablished American oil company. I do not believe that they were 
excluded on any financial responsibility ground by Price Waterhouse. 
Price Waterhouse’s job was to determine eligibility on the financial 
responsibility of the thing. ‘ 

Mr. McCvutiocw. Perhaps this would help me, and I am sure it 
would: Who fixed the standards of financial responsibility in the first 
place # 

Mr. Merzcrr. Well, the agreement by the companies which included 
a provision for transfer by the five American companies of 5 percent 
of their participation in the consortium, provided that this could be 
transferred to established American oil companies. It held the orig- 
inal American members responsible, in effect, as surety for the fulfill- 
ment of the obligations of the transferees. 

Consequently, unless these transferees had sufficient responsibility 
to undertake their own obligations under the transferred portion, the 
obligations would fall back upon the transferor, namely the 5 
companies. Under these circumstances, it was essential, therefore, 
in order for the 5 companies to be prepared to transfer to a trans- 
feree, that the transferee have sufficient responsibility so as to mini- 
mize their own danger of having to fulfill the obligations themselves 
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as surety. That was the origin of the requirement that the transferees 
be of sufficient financial responsibility to undertake the obligations 
of the transferred share in the consortium. 

Mr. McCuttocn. Well, I can understand all of that. What I am 
interested in is who finally said that X company will have sufficient 
financial responsibility if it has X dollars, X assets or X responsibility, 
whatever it is. 

Mr. Merzcer. Price Waterhouse certified to that. 

Mr. McCutxocnu. They certified to it, but who said that X respon- 
sibility shall be such and such? 

Mr. Merzcer. Well, the companies put in for a portion, various 
applicants put in for a portion of the 5 percent. Depending on the 
portion they put in for, Price Waterhouse certified them as to whether 
or not they were financially capable of sustaining that portion, and 
all those whom Price Waterhouse certified were permitted to acquire 
an interest, and the companies, the majors, held themselves open to 
sell. Several of those dropped out of their own accord but nine of 
them actually purchased shares on the 28th of April. 

The CuHarrMan. You say that the company, the Consumers Coopera- 
tive Association, had its financial stability and its entrance into this 
cartel passed upon by Price Waterhouse, and that Price Waterhouse 
only passes upon the financial requirements. Who passes on the other 
criteria for entrance into the cartel ? 

Mr. Merzcer. I think it appeared—I don’t recall the answer to that 
question in detail. It appeared that this cooperative association that 
you talk about 


The Cuatrman. Leave out the cooperative—I am speaking generally 
now. 

Mr. Merzcer. Well, the requirement of an established American 
company was set forth in the participant’s agreement in the consor- 
tium, and was set forth as a eens for application in the De- 


partment of State press release which announced the method for deter- 
mining the procedure for applying for a participation in the consor- 
tium on the part of sstabtiokeal American oil companies. 

The CuarrMan. So that under that criterium small oil companies 
who operated as a cooperative would be excluded. 

Mr. Merzcrr. No; not if they were American oil companies, all were 
American ownership, I think if you will look, Mr. Chairman, into this 
particular company, and I am speaking only from recollection, I think 
you will find that there is a foreign interest in it; am I correct in that? 

Mr. Harkins. Is it membership in the international cooperative, 
even though the applicant is an American cooperative, the basis for 
exclusion ¢ 

Mr. Merzeer. I think, as I said earlier, I think that this organiza- 
tion to which you prefer, was itself owned in part, in substantial part, 
by foreign companies or foreign participants. 

Mr. Harxrns. What is this international cooperative ? 

Mr. Merzcer. I don’t get your question. 

Mr. Harxrns. I was just trying to get to the situation of whether 
there was ownership in foreign countries. 

Mr. Merzcrer. By foreign companies? 

Mr. Harxrns. Foreign companies. 

Mr. Merzeer. Of this organization ? 





ANTITRUST AND MONOPOLY PROBLEMS 707 


Mr. Harkins. You are saying then that this Consumers Coopera- 
tive Association has foreign companies owning part of it. 

Mr. Merzeer. I believe so, sir. 

The CuatrMan. You are not sure of that. 

Mr. Merzcer. I believe so, but I can furnish information on that 
question if you would like. 

The CHarrMan. I should like to read from the document which was 
appended to the letter from the Consumers Cooperative. It is not 
ong: 


In the summer of 1951, Howard A. Cowden, president and general manager of 
Consumers Cooperative Association and secretary-treasurer of the International 
Cooperative Petroleum Association, proposed to President Truman that the 
United States take the lead in setting up a cooperative organization to put the 
Iranian oil industry back on its feet. 

Cowden had many conferences at the United States State Department and with 
British officials and met three times with Iranian Premier Mohammed Mossa- 
degh. The latter expressed keen interest in the cooperative approach to his 
country’s problem, but as the months passed the big international oil companies, 
working through the Governments of the United States and Great Britain, be- 
came dominant in negotiations to get the Iranian oil industry going again. 

The Anglo-Iranian Oil Co. comes back into the picture as a holder of 40 percent 
rights in the consortium. Royal Dutch Shell has 14 percent and the Cie. Franciase 
des Petroles of France, 6 percent. The remaining 40 percent was assigned to 
five American companies—Standard of New Jersey, Standard of California, 
Socony-Vacuum, Gulf, and Texas—with the provision that from this a 5-percent 
interest should be made available at cost to other American companies. 

International Cooperative Petroleum Association, with headquarters in New 
York City, applied for one-half of 1 percent interest in the consortium, to come 
from this 5 percent. 

Price Waterhouse & Co., an auditing firm, was named, at the suggestion of 
the United States State Department, to pass on the qualifications of all appli- 
eants for participation in this 5-percent allotment. The company ruled out 
ICPA on the ground that it is “not an American company,” in that it has mem- 
bers in other countries. The company made this ruling, it explained, after 
consulting the five companies as to their interpretation of the consortium agree- 
ments on this point. And rumor in New York has it that the companies were 
happy to find a loophole through which ICPA could be disqualified. 

ICPA participation in the sale of Iranian oil in Western Europe could upset 
the prevailing price structures, it has been pointed out. On March 15 the 
United Nations Economic Commission for Burope released a study that raised 
questions about European oil prices, pointing out that they do not reflect properly 
the fact that most of Europe’s oil comes from the low-cost producing areas of 
the Middle East. The big companies have disputed this report, and the 
United States State Department has challenged its suggestion that govern- 
mental controls of prices are needed. 

The people of Iran ought to have a much better deal under the consortium 
than they ever got from Anglo-Iranian. But the fact remains that they are 
not going to be running their own business. Demagogs in Iranian politics will 
still be able to shout imperialism when they want to arouse the people against 
the outside interests that will dominate their oil industry. 

A cooperative would have removed the oil properties a long step from inter- 
national politics. But the thing that I consider most important in the effort 
we made was the opportunity to give the common people of countries like Iran 
a greater sense of responsibility for their economic welfare. They should have 
had it with a co-op. They won't have it, I fear, with outside companies having 
everything but actual ownership of the oil properties. 

We have seen a demonstration of the tremendous power the big international 
oil companies wield. They became, for all practical purposes, the spokesmen 
of our Government and the British Government in negotiations with Iran. 


Now the Chair wants to comment. I don’t agree with all those 
assertions made by Mr. Cowden, but it seems rather strange that a 
company like that could be kept’ out of this oil consortium by an ar- 
rangement whereby a private auditing concern, which did the auditing 
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for the major oil companies, and particularly the defendant com- 
panies in the Oil Cartel case, had that dominant position. That 
the auditing firm should have the right to declare who shall or who 
shall not divide the oil pie, I find is rather strange. 

Mr. Roprno. Were any of the companies that were certified by Price 
Waterhouse refused admission into the consortium ¢ 

Mr. Merzcer. No, sir. 

Mr. Roptno. Were any of the companies that failed to be certified 
by Price Waterhouse, were they 

Mr. Merzcrer. Were they what ? 

Mr. Roprno. I say, were the companies that failed certification auto- 
matically excluded ? 

Mr. Merzcer. Yes. 

Mr. Kauiarvi. Mr. Chairman, I wonder if we might insert in the 
record at this point our comments on this particular statement that 
you read a moment ago. 

The CuarrMan. Yes, that shall be inserted in the record. 

(Statement submitted by Mr. Kalijarvi for insertion in the record 
at this point :) 

After careful consideration of the statement taken from the cooperative mem- 
bership paper, inserted in the record at pages 1192-1194, the Department mainly 
wishes to make clear, as the chairman has done, that it does not necessarily agree 
with all of the assertions contained in the statement, or in the statement’s impli- 
eations. Most of the points of substance, such as the reason the large inter- 
national oil companies were brought into the Iranian oil consortium, have been 
dealt with elsewhere in this testimony. 

Mr. Harkrns. Could you supply this committee a statement that 
would show the relationship of Price Waterhouse to the original par- 
ticipants in this consortium, and also the relationship of Price Water- 
house to the defendants in the Oil Cartel case? 

Mr. Kattsarvi. I don’t think we have that information, Mr. 
Chairman. 

Mr. Harkins. Does the State Department consider that immunity 
from the antitrust laws has been granted with respect to the activities 
of the participants in the consortium ? 

Mr. Karisarvi. Would you please repeat your question ? 

Mr. Harxktns. Does the State Department consider that immunity 
from the antitrust laws has been granted with respect to the activities 
of the participants in the consortium ? 

Mr. Katrisarvi. I understand the Attorney General has rendered a 
legal opinion on the matter which stands on its own. 

The Cuatrman. To whom did he render an opinion? To whom did 
he render that opinion ¢ 

Mr. Karisarvi. To the Department, and to the companies. 

Mr. Harxtns. And to the companies? 

The Cuarrman. Let’s get that clear: He rendered an opinion to the 
Department and he rendered an opinion to the companies; is that 
correct ? 

Mr. Kauisarvi. He rendered an opinion to the National Security 
Council, and that opinion was made available to the Department and 
to the companies. 

The Cuamman. That is different. He did not render an opinion 
to the companies specifically, did he? 

Mr. Kauisarvi. He did not. 
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The CHatrMan. Well, the young man is shaking his head Yes; I 
don’t know which it is. 

Mr. Katisarvi. No; he did not. 

The Cuarrman. What’s that? 

Mr. Merzcer. Yes, you are right. 

The CHarrman. Iam confused. I don’t know what is the situation. 
you tell me. 

Mr. Merzeer. I think what was just stated was correct. He ren- 
dered an opinion to the National Security Council, copies of which 
were made available to the participants and to the Department. 

Mr. Harkins. I will insert in the record a series of State Depart- 
ment press releases dealing with the Iranian consortium, the first one 
is April 10, 1954, and is a statement by Secretary of State John Foster 
Dulles. I will read part of it. 

The United States Government is not directly involved in the commercial nego- 
tiations but will observe them with great interest. 

This statement is in reference to the Iranian consortium. 

There there is another one of August 5, 1954, and several additional 
ones. Here is another of August 6, 1954, that contains a message from 
Foreign Minister Eden to Secretary Dulles: 


Allow me— 
it says in part— 
to thank you for the generous help which the United States Government has given 
in the negotiations and particularly for the unfailing cooperation of Mr. Hen- 
derson, United States Ambassador in Tehran. 

And there are more of them. I asked the State Department for 
their press leases concerning that matter and this is what is going into 
the record. 

Another one, August 7, 1954, contains a a message from Sec- 
retary of State John Foster Dulles to Ambassador Loy W. Hen- 
derson : 

I would like to express my continuing admiration for the work you have done 
since becoming Ambassador to Iran. Your major role in bringing about this 
settlement speaks for itself. 

And another one, dated August 17, 1954, is a statement of John 
Foster Dulles, Secretary of State, concerning the appointment of 
Herbert Hoover, Jr., to become Under Secretary of State or adviser 
to John Foster Dulles. He is speaking of Herbert Hoover, Jr., and 
he says: 

He was active as my adviser during recent months and has with notable dis- 
tinction dealt with the Iranian oil dispute. Largely due to his guiding influence 
this matter which has for many years troubled the entire Middle East, has been 
brought to a successful conclusion. 

All of these will be for the record. 

The Cuarrman. Will you say that Mr. Hoover and Mr. Henderson 
appointed Price Waterhouse & Co. ? 

Mr. Kauisarvi. I am not sure, Mr. Chairman. Let me get the 
answer for the record. 

(Statement submitted by Mr. Kalijarvi for insertion at this point 
on the selection of Price Waterhouse & Co. to determine whether inter- 
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ested companies possessed requisite responsibility for participation in 
Iranian Oil Consortium :) 


The procedure for additional American oil companies to apply for participa- 
tion in the Iranian oil consortium was made public in the Department’s press 
release No. 706 dated December 7, 1954, a copy of which is attached. As in- 
dicated in the press release, Price Waterhouse was selected in order to secure 
the judgment of a qualified disinterested party concerning the responsibility of 
the applicants. 

The selection of Price Waterhouse grew out of the discussions between the 
Department of State and representatives of the five American consortium com- 
panies in which the procedure set forth in the press release was developed. Since 
the Department had suggested that provision be made for admission of additional 
American oil companies, the American consortium companies wished to have the 
Department receive applications and pass upon the qualifications of interested 
companies. The Department did not consider itself qualified to undertake this 
responsibility. Since neither the American consortium companies nor the Depart- 
ment wished to undertake it, it was decided that it would be desirable to endeavor 
to find a qualified disinterested third party. In the search for such a party the 
name of Price Waterhouse was suggested, it is believed by the Department. 
Price Waterhouse was known to all concerned as a well-known and reputable 
accounting firm. It was on this basis that the firm was acceptable to the 
Department. 

The task which Price Waterhouse was engaged to perform was effectuation 
of certain provisions of a private contract to which the eight original consortium 
companies are parties. These provisions are specifically referred to in the third 
paragraph of the Department’s press release No. 706. The key tests which 
applicants had to meet to be eligible to participate, in addition to approval by 
Iran, were that they be “established American oil companies,” that each become 
a party to the various agreements and assume “all of the obligations arising 
therefrom” and “be of sufficient responsibility to undertake the obligations * * *” 
involved. 

It is understood that there were discussions between Price Waterhouse and 
representatives of the five American consortium companies during the examina- 
tion of the qualifications of the applicants. The Department was not a party to 
such discussions and has no direct knowledge of what may have transpired in 
them. The Department has no reason to believe, however, either that the five 
American consortium companies sought to influence decisions of Price Water- 
house in regard to specific applicants, or that Price Waterhouse did not perform 
its duties in connection with this problem in a fair, objective, impartial manner. 
It is believed that all available evidence supports the contrary view. No Ameri- 
can company under the majority control of American citizens which applied, sub- 
mitted financial data and pursued its application failed to qualify. The only 
company which, after actively pursuing its application, failed to qualify was the 
International Cooperative Petroleum Association. 


Mr. Roprno. Have you ever heard of any other accounting firm or 
auditing house being considered ? 

Mr. Kaxisarvi. I have not heard of another auditing house being 
considered. 

Mr. Rocers. I believe Price Waterhouse was the outfit that audited 
Nixon’s records of campaign expenditures and contributions at the 
time of the 1952 election. 

Mr. Roprno. That was pretty well publicized. 

Mr. Harkins. For the record, I have a publication called. Platt’s 
Oilgram, Monday, May 2, 1955, which gives the names of the inde- 
pendent oil companies, setting up a new corporation called Iricon 
Agency, Ltd. The companies are: Richfield Oil Corp., American 
Independent Oil Co., Standard Oil Co. (Ohio), Pacific Western, 
Signal, Atlantic Refining Co., Hancock Oil Co., Tide Water Associated 
Oil Co., and San Jacinto. 
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(The document referred to is as follows :) 


[Platt’s Oilgram News Service, Monday, May 2, 1955] 
Son10 MAN HEADS IRAN AGENCY OF INDEPENDENTS 


New York, April 29.—Richard Stewart, Standard Oil Co. (Ohio) has been 
elected president of Iricon Agency, Ltd., formed to represent nine United States 
independent oil companies in their dealings with principal members of Iranian 
oil consortium. 

Three vice presidents also were chosen at meeting held here yesterday: David 
Hecht (Pacific Western), Garth Young (Signal Oil & Gas), and B. O. Schmidt 
(San Jacinto Petroleum). 

A liftings committee was appointed to gather data on facilities and to arrange 
for liftings of crude oil and products for Iricon participants. An accounting 
committee also was appointed to study accounting procedure to be used by the 
group. 

Iricon participants are: Richfield Oil Corp., American Independent Oil Co., 
Standard Oil Co. (Ohio), Pacific Western, Signal, Atlantic Refining Co., Hancock 
Oil Co., Tide Water Associated Oil Co., and San Jacinto. 


Mr. Harxrns. Next, for the record we have a publication called 
Petroleum Week of May 13, 1955, which has two articles in it regard- 
ing Iranian oil. 

The first one, on page 13, is an article by Wanda Jablonski. It 
discusses primarily the profitability of the shares that have been 
given to the new participants, the 9 companies which received 5 
percent of the American share. 

Then, on pages 24 and 25, there is a long article discussing the 5- 
percent share and I will read part of it: 


Addition of the 9 newcomers swelled membership in the Iranian consortium 
to 17 companies, including 14 American. But only 1 extra chair, a ninth, was 
added around the table. The reason: 

The 9 newcomers voted to buy their shares individually and separately, 
rather than through a joint company. Each set up its own separate trading 
company in Iran, just as the 8 original consortium members did. But for 
purposes of consortium operations, the independents have to act as a single 
unit, with only one voice. 

That’s why Iricon Agency, Ltd., was formed by the group to act as their 
common agent in the consortium in London. Richard Stewart (of Sohio) 
was named president, with the following as vice presidents: David Hecht (Pacific 
Western), Garth Young (Signal), and Benno C. Schmidt (San Jacinto). A 
general manager will be named in London. 


The article continues: 


The 5 percent share is costing the independents a total cash down payment 
of $7.5 million (or $625,000 for each one-twelfth slice of the 5 percent). In 
addition, they have to pay 10 cents a barrel to the former Anglo-Iranian Oil 
Co. (now the British Petroleum Co., Ltd.) on all oil they withdraw from Iran 
(up to a total of $42.5 million). The newcomers also have to assume a pro 
rata share in the organization expenses as well as in working capital and 
capital investments. 


(The articles from Petroleum Week May 13, 1955 on p. 13 and pp. 
24 and 25 referred to are as follows :) 
[Petroleum Week, May 13, 1955] 
A PROFITABLE HEADACHE 
(By Wanda Jablonski) 


The 9 companies that picked up the 5 percent of the Iranian oil consortium 
reserved for American independents (p. 24) have no doubt also acquired thereby a 
goodly number of new headaches. 
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Few have previous experience in Middle East oil, disposal of Abadan’s products 
poses a special problem, and the mere assignment of top executive time to the 
small quantities of oil involved initially will be a nuisance. 

But there’s little doubt, nonetheless, that the deal looks potentially quite 
profitable. 

Here’s how the picture shapes up in round figures at present prices: 

Each barrel of crude oil should carry a profit of somewhere around 70 to 80 
cents. The posted Iranian export price is roughly $1.90 per barrel. Current 
initial costs are about 70 cents lower: around $1.20 per barrel (80 cents total 
payments to the Iranian Government, 10 cents “consideration” payment to the 
former Anglo Iranian Oil Co., and about 30 cents actual production costs). It’s 
generally expected, however, that producing costs will drop substantially, to below 
20 cents per barrel, once output volume picks up. 

Interestingly enough, the crude oil profit should be roughly the same regardless 
of whether a company sells at the f. o. b. Iranian price for Eastern Hemisphere 
shipment, or whether it brings the crude to the United States for its own use. 
In the latter case, if one assumes long-term tanker charters of USMC —40 percent, 
transportation to the East Coast would cost around $1.05 per barrel. The laid- 
down cost to the owner would be around $2.35 ($1.20 cost in Iran plus $1.05 
transport plus 1014 cents crude import duty). This would be about 77 cents 
below the comparable laid down price of $3.12 for purchased West Texas crude. 
Laid down costs naturally would vary with different tanker rates. 

The chief drawback, of course, is that the companies must take part of their 
total share in refined products (about 43 percent in the first 3 years, though this 
proportion should decline thereafter as the crude output is stepped up further). 
In contrast to crude, it is generally considered unprofitable to bring the products 
here—due to prohibitive United States import duties on light products, the high 
cost of Abadan’s products, and its low quality (over 40 percent heavy fuel oil 
yields). 

Even so this would mean that: 

(1) If a company disposes of its products without making any refinery profit 
whatsoever, it should still make the 70 to 80 cents crude-oil profit on each 
barrel of products. 

(2) If a eompany can’t do this well, and should have to forego even its entire 
crude-oil profit on its refined products, it would still at least make the 70 to 80 
cents profit on the remaining 60 percent or more of the share exported as crude. 

Even the second course would result in no mean rate of return on the original 
investment. By the third year, when each 1-percent share in the consortium 
will amount to 6,000 b/d (including 2,540 b/d of products), the profit on the 
60 percent of crude oil alone would amount to an income of roughly $900,000 to 
$1 million annually. 

And the former would result in a profit of $114 million to $1% million annually 
by the third year. 

Such returns on an original capital investment of only $1.5 million per 1-percent 
share in the consortium are nothing to sneeze at. Particularly since most of 
this income will, to all intents and purposes, be tax free (after deducting deple- 
tion allowance and credits for taxes paid to Iran). And it covers long-term 
rights, involving huge reserves and large future potentials. 

Most of the nine newcomers, of course, will be dealing with figures slightly 
less than half of the above amounts. 

But if there was ever much doubt as to the value of even these small shares, 
it was dispelled at the last minute by Anderson Pritchard, one of the original 12 
applicants. Though the company was unable to fit the Iranian oil into its opera- 
tions, it was able to “sell” its right to buy a share to another member, American 
Independent. (The terms of the transfer have not been officially revealed, but 
reports indicate that Anderson-Pritchard will receive half of Aminoil’s profits.) 

Thus, by a strange turn of events, the mere earlier application for a share 
became a “right” that became salable. And the company ended up with a share 
in the future profits without putting up any money, or taking any risk or 
obligation. 

This may go down in history, in fact, as one of the few cases where an alert 
management was able to turn a profit on a purchase contract not merely before 
the ink was dry—but without ever applying the ink. 
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Tuer ProsLeEM—WuatT To Do Wits 5 PERCENT or IRAN 


Nine American oil companies resembled a brandnew father this week—proud 
but still somewhat puzzled by what do do with the baby that had finally arrived. 
Of the 9 “independent” United States firms which met the deadline for shar- 
ing a 5 percent share in the Iranian oil consortium, none has overseas markets 
for the oil. And none seems quite clear, even at this date, how it’ll handle the 
main headache: disposing of its share of Abadan’s refinery products. 

Best guess this week was that most will bring their crude to the United States, 
but get rid of their products—somehow—abroad. 

Here’s the final line up of the 9 so-called independents—which range in size 
all the way from small producers to large, integrated majors (shares in the 
5 percent in parentheses) : 

American Independent Oil Co. (%2); Atlantic Refining Co. (2); Hancock 
Oil Co. (42); Pacific Western Oil Corp. (2); Richfield Oil Corp. (%2); San 
Jacinto Petroleum Corp. (42); Signal Oil & Gas Co. (42); Standard Oil Co. 
(Ohio) (442) ; and Tide Water Associated Oil Co. (42). 

The 9 companies are obligated to take their proportionate, individual shares 
of the crude oil and refinery output scheduled by the consortium for the next 
3 years (and in subsequent schedules that will be set later). The program, with 
the independents’ total 5 percent in parentheses : 


Approzimate barrels daily 


Total output | Tobe refined 


302,000 (15, 100) 129,000 (6,450) 
475,000 (23, 750) 206,000 (10, 300) 
604,000 (30, 200) 258,000 (12, 900) 


No one expects the nine independents to have too much trouble handling their 
share of the crude. It’s obvious that the volumes available to these nine com- 
panies for export in this form are too small to create much of a problem in the 
next few years at least. 

Most of the newcomers, too—such as Tide Water, Atlantic, Hancock, Rich- 
field—have seaboard refineries of their own. Other inland companies, such as 
Sohio, are in a good position to make swap deals. Even among those that have 
no refineries of their own, some have relatives that do. For instance, San 
Jacinto’s principal stockholder is J. H. Whitney & Co., which in turn has an 
important interest in the new Caribbean refinery opening in Puerto Rico later this 
month (p. 25). And Pacific Western is controlled by the J. Paul Getty interests 
which also control Tide Water. The latter has a large west coast refinery, a 
new one building on the east coast, and a 50-percent interest in the Mitsubishi 
Oil Co, refinery in Japan. 

But handling Abadan’s refined products is another matter altogether. None 
of the nine newcomers has products markets in the Eastern Hemisphere. 

It’s exceedingly doubtful that any of Abadan’s products could be marketed in 
the United States. In the first place, the quality of the gasoline is much too 
low for American motoring standards. Bringing the fuel here for upgrading 
would be very expensive, particularly after adding the cost of the 18,000-mile 
round-trip tanker haul, plus the United States gasoline imports duty of 52.5 
cents per barrel. While United States import duties are lower on the heavier 
products, the refinery profit margins are believed too small to absorb the high 
transport cost to the United States. 

Then, too, Abadan is turning out to be one of the most expensive refineries 
in the world. Much of the equipment is out of date. And the plant is grossly 
overstaffed (for political reasons) with Iranian labor. 

Another serious problem arises out of the very small quantities of individual 
products that will accrue to independents holding only one-twelfth of a 5-percent 
share—or only 0.42 percent of the total consortium. In other words: How to 
handle the lifting and marketing of a variety of different products in driblet 
shares? 

One way out may be for some of the smaller companies to band together and 
share the expenses of a common agent to dispose of their products in European 
and other Eastern Hemisphere markets. Another alternative might be to try 
to sell these products to the major consortium members which have large 
eastern marketing facilities. 
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One thing, however, isn’t likely to happen. The independents are not apt to 
default on lifting their shares. The penalties are too severe. 

As one member put it: “It’s cheaper to pick up your share of the oil and dump 
it in the ocean than not to pick it up at all. In the former case, all you have to 
pay is the costs (about 30 cents production cost, 10 cents payment to the former 
Anglo-Iranian Oil Co., and 80 cents payment to the Iranian Government, or 
roughly $1.20 per barrel). But if you don’t pick up your share, you have to 
pay the full posted price to the other members of the consortium (about $1.90 
per barrel).” 

There’s a double penalty, too, for defaulting on refined products: the full price 
penalty plus a physical one—loss of part of the right to export crude. The 
latter was added to prevent companies from using the consortium simply as a 
source of low-cost Middle East crude; the Abadan refinery had to be revived 
for political reasons in Iran. 

Even so, it’s a good bet that most of the independents are interested in the 
Iranian consortium only as a long-term source of Middle East crude, and regard 
the products merely as a necessary evil. “As long as we can dispose of our 
share of the products abroad at their crude oil value,” remarked one company 
Official, “‘we feel we'll be ahead on the deal.” 

The division and shifting of interests went off on schedule, by the April 29 
deadline. Of the 12 original applicants certified as acceptable under the terms 
of the consortium agreement (‘established American companies” or “sufficient 
financial responsibility to assume the necessary obligation”) 3 transferred their 
one-twelfth shares to others in the group. 

Cities Service and Sinclair each assigned their shares to their jointly held 
affiliate, Richfield, also an applicant. This gave Richfield three-twelfths share 
in the 5 percent—or 1.3 percent of the total contortium, the largest single inde- 
pendent share. At the same time, Anderson-Pritchard Oil Corp., transferred 
its one-twelfth to American Independent (an unrelated company), in return 
for an undisclosed consideration. This gave the latter a two-twelfths share in 
the 5 percent, or 0.83 percent in the total consortium. 

Not all related companies merged. Pacific Western and Tide Water, both con- 
trolled by J. Paul Getty, retained separate shares. So did Hancock and Signal, 
both of which own interests in American Independent. 

Addition of the 9 newcomers swelled membership in the Iranian consortium 
to 17 companies, including 14 American. But only one extra chair—a ninth—was 
added around the table: The reason: 

The nine newcomers voted to buy their shares individually and separately, 
rather than through a joint company. Each set up its own separate trading 
company in Iran, just as the eight original consortium members did. But for 
purposes of consortium operations, the independents have to act as a single unit, 
with only one voice. 

That’s why Iricon Agency, Ltd., was formed by the group to act as their 
common agent in the consortium in London. Richard Stewart (of Sohio) was 
named president, with the following as vice presidents: David Hecht (Pacific 
Western), Garth Young (Signal), and Benno C. Schmidt (San Jacinto). A gen- 
eral manager will be named in London. 

The 5 percent share is costing the independents a total cash down payment of 
$7.5 million (or $625,000 for each one-twelfth slice of the 5 percent). In addi- 
tion, they have to pay 10 cents a barrel to the former Anglo-Iranian Oil Co. 
(now the British Petroleum Co., Ltd.) on all oil they withdraw from Iran (up to 
a total of $42.5 million). The newcomers also have to assume a pro rata share 
in the organization expenses as well as in working capital and capital invest- 
ments. 

Now that they’re in, the independents won’t be able to sell out their individual 
shares in the consortium until October 29, 1959—5 years from the October 29, 
1954 agreement that imposed the same restrictions on the eight other members of 
the consortium. 

The new group becomes jointly and severally responsible for its members. If 
one of them defaults in its payments, the other members of the group can pick up 
the tab and keep the 5 percent independent total intact. If they fail to do so, 
however, the other American members who sold them their shares are liable. 

Allocation of the 5 percent share to the nine companies in no way changes the 
alinement of nationalities in the Iranian consortium. Country shares remain the 
same: American 40 percent, British 40 percent (British Petroleum Co.), Dutch 
14 percent (Royal Dutch Shell), and French 6 percent (Compagnie Francaise des 
Petroles). 
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The five American majors that split the original 40 percent into equal shares of 
8 percent have merely reduced their part to 35 percent. This means a share of 
only 7 percent now for each of these original United States participants: Stand- 
ard of New Jersey, Standard of California, Texaco, Socony, and Gulf. 

Where the real impact of the independents joining the consortium will be felt 
is in the political realm. The new arrangement is filled with obvious political 
ramifications : 

(1) It adds a new group of American companies to those already interested in 
foreign oil—with obvious repercussions on the imports controversy. 

(2) It will weaken the efficacy of perennial political cartel attacks against the 
Big Five American companies. 


Mr. Harxtns. And also for the record I would like to put in the 
draft articles of agreement, annex II, report of the Ad Hoc Commit- 
tee on Restrictive Business Practices, Supplement No. 11: Economic 
and Social Council, Official Records, 16th session, United Nations, 
pages 12-18, and certain State Department press releases. 

(The documents referred to follow :) 


ANNEx II 
DRAFT ARTICLES OF AGREEMENT 


PREAMBLE 


For the purpose of realizing the aims set forth in the Charter of the United 
Nations, particularly the attainment of the higher standards of living, full em- 
ployment and conditions of economic and social progress and development, en- 
visaged in Article 55 of that Charter ; 

Recognizing the need for coordinated national and international action to 
attain the following objectives: 

1. To promote the reduction of barriers to trade, governmental and private, 
and to promote on equitable terms access to markets, products, and productive 
facilities ; 

2. To encourage economic development, industrial and agricultural, particu- 
larly in underdeveloped areas; 

3. To contribute to a balanced and expanding world economy through greater 
and more efficient production, increased income and greater consumption, and 
the elimination of discriminatory treatment in international trade; 

4. To promote mutual understanding and cooperation in the solution of prob- 
lems arising in the field of international trade in all its aspects; 

Recognizing further that national and international action in the field of re- 
strictive business practices can contribute substantially to the attainment of 
such overall objectives ; 

Accordingly the parties to this Agreement agree as follows: 


ARTICLE 1. GENERAL POLICY TOWARDS RESTRICTIVE BUSINESS PRACTICES 


1. Each Member shall take appropriate measures and shall cooperate with 
other Members and the Organization to prevent, on the part of private or public 
commercial enterprises, business practices affecting international trade which 
restrain competition, limit access to markets, or foster monopolistic control, 
whenever such practices have harmful effects on the expansion of production 
or trade, in the light of the objectives set forth in the Preamble to this Agree- 
ment. 

2. In order that the Organization may decide in a particular instance whether 
a practice has or is about to have the effect indicated in paragraph 1, the Mem- 
bers agree, without limiting paragraph 1, that complaints regarding any of the 
practices listed in paragraph 3 shall be subject to investigation in accordance 
with the procedure regarding complaints provided for in articles 3 and 5, 
whenever. 

(a) Such a complaint is presented to the Organization, and 

(b) The practice is engaged in, or made effective, by one or more private or 
public commercial enterprises or by any combination, agreement or other arrange- 
ment between any such enterprises, and 

(c) Such commercial enterprises, individually or collectively, possess effective 
control of trade among a number of countries in one or more products. 
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3. The practices referred to in paragraph 2 are the following: 

(a) Fixing prices, terms or conditions to be observed in dealing with others 
in the purchase, sale or lease of any product ; 

(b) Excluding enterprises from, or allocating or dividing, any territorial 
market or field of business activity, or allocating customers, or fixing sales 
quotas or purchase quotas ; 

(c) Discriminating against particular enterprises ; 

(d) Limiting production or fixing production quotas ; 

(e) Preventing by agreement or coercion the development or application 
of technology or invention whether patented or unpatented, or withholding the 
application of such technology with the result of monopolizing an industria) or 
commercial field ; 

(f) Extending the use of rights under patents, trade marks or copyrights 
granted by any Member to matters which, according to its laws and regulations, 
are not within the scope of such grants, or to produce or conditions of produc- 
tion, use or sale which are likewise not the subjects of such grants ; 

(g) Any similar practices which the Organization may declare, by a majority 
of two-thirds of the Members present and voting, to be restrictive business 
practices. 

ARTICLE 2. CONSULTATION PROCEDURE 


Any affected Member which considers that in any particular instance a prac- 
tice exists (whether engaged in by private or public commercial enterprises) 
which has or is about to have the effect indicated in paragraph 1 of article 1 
may consult other Members directly or request the Organization to arrange for 
consultation with particular Members with a view to reaching mutually satis- 
factory conclusions. If requested by the Member and if it considers such action 
to be justified, the Organization shall arrange for and assist in such consultation. 
Action under this article shall be without prejudice to the procedure provided 
for in article 3. 

ARTICLE 3. INVESTIGATION PROCEDURE 


1. In accordance with paragraphs 2 and 83 of article 1, any affected Member 
on its own behalf or any Member on behalf of any affected person, enterprise or 
organization within that Member’s jurisdiction, may present a written com- 
plaint to the Organization that in any particular instance a practice exists 
(whether engaged in by private or public commercial enterprises) which has 
or is about to have the effect indicated in paragraph 1 of article 1; provided 
that in the case of complaints against a public commercial enterprise acting 
independently of any other enterprise, such complaints may be presented only 
by a Member on its own behalf and only after the Member has resorted to the 
procedure of article 2. 

2. The Organization shall prescribe the minimum information to be included 
in complaints under this article. This information shall give substantial in- 
dication of the nature of the practices and the reasons for alleging the effects 
indicated in paragraph 1 of article 1. 

3. The Organization shall consider each complaint presented in accordance 
with paragraph 1. If the Organization deems it appropriate, it shall request 
Members concerned to furnish supplementary information, for example, in- 
formation from commercial enterprises within their jurisdiction. After re- 
viewing the relevant information, the Organization shall decide whether an 
investigation is justified. 

4. If the Organization is satisfied that the practice in question has been specifi- 
cally required by governmental measures existing prior to the complaint, no 
further investigation under the provisions of this Article shall be undertaken; 
provided, however, that any practice found to exist in more than one country 
may be further investigated in the discretion of the Organization if such prac- 
tice is not so specifically required in ail countries in which it is found to exist. 
The Organization may, however, bring to the attention of Members or of any 
appropriate intergovernmental body or agency, with such observations as it 
may desire to make, aspects of governmental measures that specifically require 
restrictive business practices, or aspects of practices thus required, which may 
have the effect indicated in paragraph 1 of article 1. 

5. If the Organization decides that an investigation is justified, it shall in- 
form all Members of the complaint, request any Member to furnish such addi- 
tional information relevant to the complaint as the Organization may deem 
necessary, and Shall subsequently afford any Member, and any person, enter- 
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prise or organization on whose behalf the complaint has been made, as well as 
the commercial enterprises alleged to have engaged in the practices complained 
of, reasonably opportunity to be heard. 

6. The Organization shall review all information available and decide whether 
the conditions specified in paragraphs 2 and 3 of article 1 are present and, if 
so, whether the practice in question has had, has or is about to have the effect 
indicated in paragraph 1 of that article. 

7. The Organization shall inform all Members of its decision and the reasons 
therefor. 

8. If the Organization decides that in any particular case the conditions speci- 
fied in paragraphs 2 and 3 of article 1 are present and that the practice in ques- 
tion has had, has or is about to have the effect indicated in paragraph 1 of that 
article, it shall request each Member concerned to take every possible remedial 
action, and may also recommend to the Members concerned remedial measures to 
be carried out in accordance with their respective laws and procedures. 

9. The Organization may request any Member concerned to report fully on the 
remedial action it has taken in any particular case. 

10. As soon as possible after its proceedings in respect of any complaint un- 
der this article have been provisionaly or finally closed, the Organization shall 
prepare and publish a report showing fully the decisions reached, the reasons 
therefor and any measures recommended to the Members concerned. The Or- 
ganization shall not, if a Member so requests, disclose confidential informa- 
tion furnished by that Member, which if disclosed would substantially damage 
the legitimate business interests of a commercial enterprise. 

11. The Organization shall report to all Members and make public the 
remedial action which has been taken by the Members concerned in any 
particular case. 


ARTICLE 4. STUDIES RELATING TO RESTRICTIVE BUSINESS PRACTICES 


1. The Organization is authorized: 

(a) To conduct and publish the results of studies, either on its own initiative 
or at the request of any Member or of any organ of the United Nations or of 
any other intergovernmental body or agency, relating to— 

(i) general aspects of restrictive business practices affecting international 
trade; 

(ii) conventions, laws and procedures concerning, for example, incor- 
poration, company registration, investments, securities, prices, markets, 
fair trade practices, trade marks, copyrights, patents and the exchange 
and development of technology in so far as they are relevant to restrictive 
business practices affecting international trade; and 

(iii) the registration of restrictive business agreements and other ar- 
rangements affecting international trade; and 

(6) To request information from Members in connexion with such studies. 

2. The Organization is authorized: 

(a) To make recommendations to Members concerning such conventions, 
laws and procedures as are relevant to their obligations under this Agreement; 
and 

(b) To arrange for conferences of Members to discuss any matters relating 
to restrictive business practices affecting international trade. 


ARTICLE 5. OBLIGATIONS OF MEMBERS 


1. Each Member shall take all possible measures by legislation or otherwise, 
in accordance with its constitution or system of law and economic organization, 
to ensure, within its jurisdiction, that private and public commercial enterprises 
do not engage in practices which are as specified in paragraphs 2 and 3 of 
article 1 and have the effect indicated in paragraph 1 of that article, and it shall 
assist the Organization in preventing these practices. 

2. Each Member shall make adequate arrangements for presenting complaints, 
conducting investigations and preparing information and reports requested by 
the Organization. 

3. Each Member shall furnish to the Organization, as promptly and as fully 
as possible, such information as is requested by the Organization for its con- 
sideration and investigation of complaints and for its conduct of studies under 
this Agreement; provided that any Member, on notification to the Organization, 
may withhold information which the Member considers is not essential to the 
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Organization in conducting an adequate investigation and which, if disclosed, 
would substantially damage the legitimate business interests of a commercial 
enterprise. In notifying the Organization that it is withholding information 
pursuant to this clause, the Member shall indicate the general character of the 
information withheld and the reason why it considers it not essential. 

4. Each Member shall take full account of each request, decision and recom- 
mendation of the Organization under article 3 and, in accordance with its con- 
stitution or system of law and economic organization, take in the particular case 
the action it considers appropriate having regard to its obligations under this 
Agreement. 

5. Each Member shall report fully any action taken, independently or in con- 
cert with other Members, to comply with the requests and carry out the rec- 
ommendations of the Organization and, when no action has been taken, in- 
form the Organization of the reasons therefor and discuss the matter further 
with the Organization if it so requests. 

6. Each Member shall, at the request of the Organization, take part in con- 
sultations and conferences provided for in this Agreement with a view to reach- 
ing mutually satisfactory conclusions. 

7. Each Member shall inform the Organization of the results of consultations 
and conferences provided for in this Agreement in which such Member has 
participated. 

8. Nothing in this Agreement shall be construed to require a Member to furnish 
any information the disclosure of which it considers contrary to its essential 
security interests. 


ARTICLE 6. COOPERATIVE REMEDIAL ARRANGEMENTS 


1. Members may coperate with each other for the purpose of making more ef- 
fective within their respective jurisdictions any remedial measures taken 
in furtherance of the objectives of this Agrement and consistent with their obli- 
gations under other provisions of this Agreement. 

2. Members shall keep the Organization informed of any decision to participate 
in any such cooperative action and of any measures taken. 


ARTICLE 7. DOMESTIC MEASURES AGAINST RESTRICTIVE BUSINESS PRACTICES 


No act or omission to act on the part of the Organization shall preclude any 
Member from enforcing any national statute or decree directed towards pre- 
venting monopoly or restraint of trade. 


ARTICLE 8. SPECIAL PROCEDURES IN RESPECT OF SERVICES 


1. The Members recognize that certain services, such as transportation, tele- 
communications, insurance and the commercial services of banks, are substan- 
tial elements of international trade and that any restrictive business practices 
by enterprises engaged in these activities in international trade may have 
harmful effects similar to those indicated in paragraph 1 of article 1. Such 
practices, when (a) they are engaged in or made effective by one or more private 
or public commercial enterprises or by any combination, agreement, or other 
arrangement between any such enterprises, and (b) such commercial enterprises 
individually or collectively possess effective control of trade in one or more 
services among a number of countries, shall be dealt with in accordance with 
the following paragraphs of this article. 

2. If any Member considers that there exist restrictive business practices in 
relation to a service referred to in paragraph 1 which have or are about to have 
harmful effects similar to those indicated in paragraph 1, and that its interests 
are thereby adversely affected, the Member may submit a written statement ex- 
plaining the situation to the Member or Members whose private or public enter- 
prises are engaged in the services in question. The Member or Members con- 
cerned shall give sympathetic consideration to the statement and to such 
proposal as may be made and shall afford adequate opportunities for consulta- 
tion, with a view to effecting a satisfactory adjustment. 

3. If no adjustment can be effected in accordance with the provisions of 
paragraph 2, and if the matter is referred to the Organization, it shall be trans- 
ferred to the intergovernmental body or agency, if one exists, empowered to 
deal with that type of problem with such observations as the Organization may 
wish to make. If no such intergovernmental body or agency exists, and if 
Members so request, the Organization may make recommendations for, and 
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promote international agreement on, measures designed to remedy the particu- 
lar situation so far as it comes within the scope of this Agreement. For the 
purpose of framing such recommendations, the Organization may make such 
arrangements as it deems appropriate to obtain information from Members 
and, subject to the proviso of paragraph 3 of article 5 and to paragraph 8 of 
article 5, Members shall cooperate with the Organization accordingly, provided 
that due regard is had to their legal and constitutional systems. 


ARTICLE 9. OTHER PROCEDURES 


1. Where measures taken by a Member or an intergovernmental body or 
agency, or business practices required or approved by any such matter, relate 
to the work of the Organization, the Organization may bring the effect of these 
measures or practices on its work to the attention of the Member or intergovern- 
mental body or agency, respectively, with such observations as it may desire 
to make. 

2. The Organization shall make arrangements with other intergovernmental 
bodies or agencies to provide for effective cooperation with respect to restrictive 
business practices and the avoidance of unnecessary duplication of activities 
in connexion therewith. The Organization may for this purpose consult with 
such bodies or agencies, arrange for joint committees and reciprocal representa- 
tion at meetings, and establish such other working relationships as may be 
appropriate. 

3. For the purposes of this article, the words “intergovernmental bodies or 
agencies” shall be deemed to include entities which have responsibility in the 
field of restrictive business practices and which possess sovereign powers through 
a delegation of sovereignty by two or more States. 

4. The Organization may make suitable arrangements for consultation and 
cooperation with nongovernmental organizations concerned with matters within 
the scope of this Agreement. 


ARTICLE 10. THE REPRESENTATIVE BODY 


1. The Representative Body shall consist of all Members of the agency. Each 
Member shall have one representative in the Representative Body and may 
appoint alternates and advisers to its representative. 

2. Each Member shall have one vote in the Representative Body. 

3. Except as otherwise provided in this Agreement, decisions of the Repre- 
sentative Body shall be taken by a majority of the Members present and voting. 

4. The Representative Body shall meet in regular sessions at intervals deter- 
mined by it and in such special sessions as shall be convoked by the executive 
secretary upon request by the Executive Board or by one-third of the Members 
of the Representative Body. 

5. The Representative Body shall establish its rules of procedure, and shall 
elect its chairman and other officers. 

6. The powers and duties attributed to the agency by this Agreement and the 
final authority to determine the policies of the agency shall be vested in the 
Representative Body. 

ARTICLE 11. EXECUTIVE BOARD 


1. There shall be an Executive Board. 

2. Except insofar as the Representative Body may decide to reserve to itself 
specific functions or duties and the powers appropriate thereto, the Executive 
Board shall carry out the functions and duties of the Representative Body and 
exercise its powers; provided that the Executive Board may refer any question 
relating to the carrying out of such functions or duties to the Representative 
Body or may request the Representative Body to assume any such function or 
duty. 

3. The size, composition, and voting procedures of the Executive Board shall 
be determined by the Representative Body. 

4. The members of the Executive Board shall be selected by the Representative 
Body. 

5. In selecting the members of the Executive Board, the Representative Body 
shall have regard to the objectives of including Members from the different 
types of economies and degrees of economic development to be found among 
Members of the agency, from the broad geographical areas to which the Mem- 
bers belong, and from countries of chief economic importance, for which last 
criterion particular regard shall be paid to Members’ shares in international 
trade. 
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6. In accord with policies and procedures established by the Representative 
Body, Members of the agency which are not members of the Executive Board 
may take part in the work of the Board when matters of direct concern to them 
are under consideration. 


ARTICLE 12, EXECUTIVE SECRETARY 
The chief administrative officer of the agency shall be the executive secretary. 


ARTICLE 13. ADVISORY STAFF 


1. The chief advisory officer of the agency shall be the director of the advisory 
staff. He shall be appointed by the Representative Body and be subject to its 
general supervision. 

2. In accordance with any rules laid down by the Representative Body, the 
director shall select the advisory staff and any necessary consultants to it. 

3. Members of the advisory staff shall be selected in the light of the following 
considerations: 

(a) Knowledge and experience of the working and problems of different types 
¢ economy shall be available so as to secure, so far as possible, a proper balance 
of advice; 

(0) Due regard shall be had to the desirability of drawing staff from different 
geographical areas; 

(c) The paramount considerations in the selection of candidates shall be their 
competence, integrity, open-mindedness, and impartiality as individuals. 

4. The advisory staff shall exercise its functions in complete independence, 
in the general interest of all Members, and shall neither solicit nor accept 
instructions from any government. 


ARTICLE 14, FUNCTIONS OF THE EXECUTIVE SECRETARY 


Pursuant to policies and rules prescribed by the Representative Body, the 
executive secretary shall perform the following functions : 

(a) Arranging for and assisting in consultations pursuant to the provisions 
of article 2; 

(b) Examining complaints, checking that the minimum information prescribed 
in accordance with paragraph 2 of article 3 has been supplied, and, where appro- 
priate, requesting Members to furnish supplementary information pursuant to 
the provisions of paragraph 8 of article 3; 

(c) Preparing and transmitting to the Representative Body advice in the form 
of proposals as to (i) whther investigations are justified pursuant to the last 
sentence of paragraph 3 of article 3, and (ii) whether any designated sequence 
is appropriate for them in the programme of investigatory work; provided that, 
if no Member has within ... days submitted observations on any such pro- 
posals to the Representative Body, the proposals shall be regarded as adopted 
as the decision of the Representative Body ; 

(d) Informing Members and requesting information pursuant to paragraph 5 
of article 3, article 4, and paragraph 3 of article 8. In requesting information 
pursuant to this subsection the executive secretary shall consult the director 
of the advisory staff with reference to the types of information required ; 

(e) Making administrative arrangements for the advisory staff; provided, 
however, that the selection of members of the advisory staff shall be carried 
out in accordance with paragraphs 2 and 3 of article 13. It shall at all times 
be the duty of the executive secretary to facilitate the work of the advisory 


staff. 
ARTICLE 15. FUNCTIONS OF THE ADVISORY STAFF 


1. Pursuant to policies and rules prescribed by the Representative Body, the 
advisory staff shall (a) perform the functions set out in the following para- 
graphs of this article and (b) advise the Representative Body, subject to any 
limitations established by that Body. 

2. After the executive secretary has collected information relating to a com- 
plaint in pursuance of the relevant provisions of article 3, and has transmitted 
it to the director of the advisory staff, the director shall arrange for the analysis 
of the information and for the preparation of a report by the advisory staff. 

3. The director of the advisory staff shall arrange for opportunities to be 
given in accordance with paragraph 5 of article 3, for any Member or any per- 
son, enterprise or organization on whose behalf the complaint has been made, 
or any commercial enterprise alleged to have engaged in the practice complained 
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of, to be heard by the advisory staff; provided, however, that the Representative 
Body in its discretion may afford opportunities for such persons to be heard by 
it after it has received the report of the advisory staff. 

4, The report of the advisory staff shall set out the facts established by the 
information aforesaid, together with such analysis of their effects and signifi- 
cance in relation to the objectives of the Agreement as may assist the Representa- 
tive Body in carrying out the duties laid on it by the Agreement. 

5. When, in accordance with paragraph 3 of article 8, the Representative Body 
shall have arranged for the collection of information from Members, all such 
information collected by the executive secretary shall be transmitted to the 
director of the advisory staff who shall arrange for its analysis and for the 
preparation of a report in accordance with paragraph 4 of this article. 

6. Reports by the advisory staff shall be submitted to the Representative Body. 

7. In response to any request transmitted by the executive secretary, the 
director of the advisory staff shall arrange for the conduct by the advisory staff 
of such studies as the Representative Body may decide upon pursuant to the 
provisions of article 4 and within terms of reference prescribed by it, and for 
the preparation of reports of such studies for consideration by the Representative 
Body. 

8. It shall be the duty of the director of the advisory staff to give such advice 
and assistance as may be requested by the executive secretary in carrying out 
his functions and duties under article 14. 


ARTICLE 16. ACTION OF THE REPRESENTATIVE BODY ON COMPLAINTS 


1. The Representative Body, in carrying out the duties laid on it by this Agree- 
ment, shall take full account of reports of the advisory staff. 

2. At its discretion the Representative Body may refer reports back to the 
advisory staff with a request for any material in such report to be clarified or 
amplified or to be reexamined in the light of any observations transmitted by 
the Representative Body to the advisory staff. 


ARTICLE 17. CONTENT OF REPORTS 


The Representative Body shall include in any report, prepared in accordance 
with paragraph 10 of article 3, the report of the advisory staff as submitted to 
it after any reference back in accordance with paragraph 2 of article 16. 


ARTICLE 18. ENTRY INTO FORCE 


1. The government of each State accepting the Agreement shall deposit an 
instrument of acceptance with * * *, who will inform all governments that have 
deposited such instruments of the date of deposit of such instrument of accept- 
ance and of the day of which the Agreement enters into force. After the entry 
into force of the Agreement, each instrument of acceptance so deposited shall 
take effect on the sixtieth day following the day on which it is deposited. 

2. The Agreement shall enter into force on the sixtieth day following the day 
on which either of the following conditions is fulfilled : 

(a) The number of governments which have deposited instruments of accept- 
ance shall reach twenty or more and shall cover 65 percent or more of the total 
value of world imports and exports, as set forth in appendix A; 

(b) The number of governments which have deposited instruments of accept- 
ance shall have reached twenty or more and shall cover 65 percent or more of 
the total value of world imports and exports as set forth in appendix A, and 
shall include six countries which individually have 3 percent or more of such 
total value. 

Governments which wish to deposit instruments of acceptance applicable only 
to subparagraph (b) of this paragraph may so elect. 

3. If this Agreement shall not have entered into force by * * *; the * * * 
shall invite those governments which have deposited instruments of acceptance 
to enter into consultation to determine whether and on what conditions they 
desire to bring this Agreement into force. 


ARTICLE 19. AMENDMENT, WITHDRAWAL AND TERMINATION 


1. Any amendment to this Agreement which does not alter the obligations of 
Members shall become effective upon approval by the Representative Body by 
a two-thirds majority of its Members. 
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2. Any amendment which alters the obligation of Members shall, after receiv- 
ing the approval of the Representative Body by a two-thirds majority of its 
Members, become effective for the Members accepting the amendment upon the 
* * * day after two-thirds of the Members have given notification of their accept- 
ance, and thereafter for each remaining Member upon acceptance by it. 

3. In determining whether a proposed amendment shall be considered under 
paragraph 1 or paragraph 2 above, it shall require a two-thirds majority of the 
Members present and voting of the Representative Body to establish that a 
proposed amendment does not alter the obligations of Members and therefore 
should be considered under paragraph 1. Amendments which are not so estab- 
lished shall be regarded as altering the obligations of Members and shall be 
dealt with in accordance with paragraph 2. 

4. Any Member may withdraw from the agency at any time after * * * from 
the day of the entry into force of this Agreement. A withdrawal shall become 
effective upon the expiration of six months from the day on which written notice 
of such withdrawal is received by the executive secretary. 

5. This Agreement may be terminated at any time by agreement of three- 
fourths of the Members. 


ARTICLE 20. INTERPRETATION AND DEFINITION 


For the purpose of this Agreement: 

(a) The term “business practice” shall not be so construed as to include an 
individual contract between two parties as seller and buyer, lessor and lessee, 
or principal and agent, provided that such contract is not used to restrain com- 
petition, limit access to markets or foster monopolistic control; 

(6) The term “public commercial enterprises” means— 

(i) agencies of governments in so far as they are engaged in trade and 

(ii) trading enterprises mainly or wholly owned by public authority, pro- 
vided the Member concerned declares that for the purposes of this Agree- 
ment it has effective control over or assumes, responsibility for the enter- 
prises ; 

(c) The term “private commercial enterprise’ means all commercial enter- 
prises other than public commercial enterprises; 

(d) The terms “decide” and “decision” as used in articles 1, 3 (except in 
paragraphs 3 and 5) and 5 do not determine the obligations of Members, but 
mean only that the Organization reaches a conclusion. 


INTERPRETATIVE NOTE TO ARTICLE 8 


The provisions of this article shall not apply to matters relating to shipping 
services which are subject to the Convention of the Inter-Governmental Maritime 
Consultative Organization. 


[Department of State—For the press, No. 706, December 7, 1954] 


ARRANGEMENTS FOR ADDITIONAL AMERICAN OIL COMPANIES TO APPLY FOR PARTICI- 
PATION IN THE IRANIAN Orn CONSORTIUM 


The Department of State announced today that the five American oil com- 
pany members of the consortium, which recently concluded an agreement with 
Iran for the production and sale of Iranian oil, are prepared to transfer, at 
cost, a portion of their participation to other American oil companies which 
meet certain requirements. This is in line with the understanding reached last 
year, when the possibilities of an agreement between Iran and the consortium 
were first considered, that it would be desirable to provide an opportunity 
for additional American oil companies to participate in the consortium in the 
event negotiations between Iran and the consortium reached a successful con- 
clusion. The agreements which have been executed make it possible to carry 
out that understanding. 

The agreement between the Imperial Government of Iran and the National 
Iranian Oil Co., on the one hand, and the consortium of eight oil companies, 
on the other, became effective October 29, 1954. The consortium members also 
entered into agreements among themselves, effective the same day, relating to 
their respective share percentages in the consortium, including the minimum 
amount of crude oil and refined products each will take or pay penalties for 
failure to take, capital outlays, the conduct of operations and the like. Under 
these agreements, five American oil companies, namely Gulf Oil Corp,, Socony- 
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Vacuum Oil Co., Inc., Standard Oil Co. (New Jersey), Standard Oil Company 
of California, and the Texas Co., each acquired an 8 percent interest in the 
consortium. 

The agreements provide, among other things, that within 6 months from 
October 29, 1954, the five American members of the consortium may each transfer 
up to one-eighth of its patricipation in the consortium to one or more other 
established American oil companies (or to an American company formed by 
such other companies) which satisfy the requirements specified in the agree- 
ments (par. 21, participants agreement). Important requiremetns are that each 
additional participant possess sufficient responsibility to, and does, assume its 
proportion of the obligations arising under the agreements, and that the Gov- 
ernment of Iran give its consent in writing to the transfer of an interest to such 
company. If transfer is made to more than one eligible company, such com- 
panies will be treated for all the purposes of the agreements as a single partici- 
pant and will be required to appoint a common agent to act for all of them in 
all matters relating thereto; provided that each such eligible company will have 
the right to dispose freely and individually of its share of Iranian oil. If 
applications by eligible companies exceed the total which is available for sub- 
scription, such companies also will be expected to agree among themselves as to 
the portion which each is to subscribe. 

The right of the five American members of the consortium to make transfers 
under this proyision of the agreements will expire April 29, 1955. In view of 
the desirability of securing the judgment of a qualified and disinterested party 
on the responsibility of applicants and in view of the time element involved, 
any established American eil company interested in acquiring a participation 
in the consortium should file certain information with Price Waterhouse & Co. 
on or before January 22, 1955. General information as to the cost and other 
obligations incident to participation, together with an outline of the information 
which should be filed with Price Waterhouse & Co., can be obtained from that 
firm at 56 Pine Street, New York City, N. ¥Y. Price Waterhouse & Co. will 
not publish the name of any company supplying information, or divulge 
the information supplied. The firm will, however, determine whether any 
interested company possesses the responsibility to undertake the obligations 
required to be assumed in connection with the participation it seeks. 

For any company found by Price Waterhouse & Co. to possess the required 
responsibility, the Department of State will lend its facilities in obtaining a 
determination as to whether the Iranian Government would be willing to approve 
such company as a participant in the consortium. 

Each such company that meets the necessary requirements will then be 
afforded an opportunity to study the agreements involved before deciding whether 
or not it desires to acquire an interest. The companies which decide to acquire 
an interest will be expected not later than April 1, 1955, to agree upon the 
manner in which they will be organized and be represented in the consortium. 
Thereafter, the five American members of the consortium will arrange, in con- 
junction with such companies, the transfer of interest. 


[Department of State—For the press, No. 498, September 12, 1953] 
APPOINTMENT OF HERBERT Hoover, JR. 


The Department of State announced today that Herbert Hoover, Jr., formerly 
president of the United Geophysical Co., will serve as a special adviser to Secre- 
tary of State Dulles on problems dealing with worldwide petroleum matters. 

Mr. Hoover, son of the former President of the United States, has had long 
experience in the engineering field and is especially qualified for this important 
appointment. He began his career in 1925 as a mining engineer and has served 
as a consulting engineer with numerous organizations since that time. Within 
the last 15 years he has on a number of occasions been selected to assist various 
governments, including Venezuela, Chile, Peru, Brazil, and Iran, with technical 
and economic problems directly related to petroleum affairs. 


[Department of State—For the press, No. 570, October 15, 1953] 


Herbert Hoover, Jr., recently appointed adviser to Secretary of State Dulles, 
on problems dealing with worldwide petroleum affairs, will depart for Teheran 
today. 
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Mr. Hoover is going to Iran at the request of the Secretary and for the ex- 
press purpose of becoming fully acquainted, from on-the-spot observation, with 
problems inherent in the Iranian oil situation so that he will be better able to 
discharge his duties as special adviser on oil. 

Expertly qualified in this field, the son of the former President of the United 
States has had wide experience for 20 years on petroleum problems in the 
Middle East as well as in other parts of the world. 


[Department of State—For the press, No. 189, April 10, 1954] 
IRANIAN Ort NEGOTIATIONS 


Statement by Secretary of State John Foster Dulles concerning forthcoming 
oil negotiations at Teheran. 

The United States Government takes satisfaction in the fact that negotiations 
are about to begin at Teheran between the Iranian Government and representa- 
tives of the oil companies from several countries. We understand that these 
negotiations will have as their purpose the resumption of large-scale oil pro- 
duction in Iran on terms consistent with the reasonable safeguarding of foreign 
capital within the structure and rights of the national sovereignty. 

The United States Government is not directly involved in the commercial 
negotiations but will observe them with great interest. The interruption of oil 
production seriously hindered Iran’s own efforts toward social and economic 
progress, and the resumption of the flow of oil with consequent revenue will 
strengthen a friendly Middle Eastern country. 

The issues which are involved in the negotiations will, no doubt, require care- 
ful study. However, already there is evidence of good will and mutual respect 
which gives good hope that a satisfactory agreement can be reached. 


TExT oF STATEMENT BY Howarp PAGE, REPRESENTING THE CONSORTIUM COMPANIES 
ON SIGNING OF THE IRANIAN O1L AGREEMENT, AvuGusT 5, 1954 


For publication at 8:30 a. m., e. d. t., Thursday, August 5, 1954 


Mr. Howard Page, chairnian of group representing the consortium companies, 
made the following statement : 

We are very giad to be able to say that we have now agreed with the repre- 
sentatives of the Iranian Government and the National Iranian Oil Co. on all 
necessary points of an arrangement under which Iran will resume a place among 
the principal oil-producing nations. We must now return to report to our 
respective companies. Several of us will return here soon, however, to consult 
with the latter who will be working out details of the necessary formal texts. 

3efore returning here, I will stop in London for a few days to join in dis- 
cussions which will be going on between the companies in the consortium 
who must now conclude a separate agreement among themselves covering their 
participation. They wil! also formalize the status of the consortium by the 
establishment of a company there to handle its necessary corporate functions. 

This arrangement is unique, and there have been many particularly difficult 
questions to settle. We believe they have been resolved in good spirit and with 
fairness to both sides. I want particularly to express my respect to Dr. Amini, 
who was a brilliant, capable, and tough negotiator. He and his colleagues have 
squeezed the maximum benefit for Iran out of every point. They have been fair 
at all times, though, and we have maintained good humor even at the most 
difficult times. 

‘The companies represented here have approached our problems at all times in a 
sincere desire to tind acceptable answers. In many cases they have submerged 
their individual interests, at a time when both crude oil production and refinery 
capacity are at potentials greater, on a worldwide scale, than present market 
requirements, in order to make it possible for Iran to restore to its economy 
the benefits of its oil industry. 

The basis has been laid here, in a friendly and cooperative spirit, for a long- 
term relationship which we believe is equitable and constructive for both sides. 
All of us hope sincerely that this agreement will contribute durably to the 
economy and security of Iran and the other nations affected. 
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TExT OF JOINT STATEMENT BY THE GOVERNMENT OF IRAN AND THE INTERNATIONAL 
CONSORTIUM COMPANIES ON SIGNING OF THE IRANIAN OIL, AGREEMENT, AuGusT 5, 


1954 
For publication at 8:30 a. m., e. d. t., Thursday, August 5, 1954 


Dr. Ali Amini, chairman of the Iranian delegation, and Mr. Howard Page, 
chairman of the negotiating group, representing the consortium companies, jointly 
issue the following statement in connection with the current oil discussions: 

The Iranian Government, the National Iranian Oil Co. and the negotiators 
represeting a consortium of eight oil companies have reached accord on necessary 
points of an agreement which will restore the flow of Iranian oil to world markets 
in substantial quantities. An essential part of the consortium agreement was set- 
tlement of the question of compensation to Anglo-Iranian Oil Co. A separate an- 
nouncement has been made in this respect. 

The agreement must now be put into proper legal form, approved by the board 
of directors of the participating companies, and signed by the parties con- 
cerned. It will then be submitted for enactment as part of the law of Iran and 
for formal approval of the Shah. It is estimated that these requirements can be 
concluded in about 2 months, after which large volumes of Iranian oil will once 
again be loaded at Iran’s great oil ports at Abadan and Bandar Mashur bound 
for the consuming and refining centers of the world. In the interim period, prep- 
arations for resumption of activities will commence. 

Two operating companies will be formed to operate the oilfields and refinery. 
These companies will receive the necessary rights and powers from the Gov- 
ernment and the National Iranian Oil Co. and exercise them on their behalf to 
the extent specified in the agreement. The consortium companies will pay the 
National Iranian Oil Co. for all the oil required for export and sell the crude and 
products exported. Provision is made for the National Iranian Oil Co. to take 
crude oil in kind, in lieu of payments, up to 12% percent of total exports. Prod- 
ucts for consumption within Iran will be available to the National Iranian Oil 
Co. at substantially their cost. The agreement covers a period of 25 years, with 
provisions for three 5-year extensions. 

Through payments to National Iranian Oil Co. and application of Iranian 
tax laws it has been estimated that total direct income to Iran from increased 
scale of operations for the first 3 full years, following a starting up period 
of 3 months, will be 150 million pounds on the basis of present prices and costs. 
The estimated figures begin at 31 million pounds for the first full year of oper- 
ation, increasing to 67 million pounds for the third. 

The National Iranian Oil Co. will continue to operate the Naft-I-Shah oilfield 
and Kermanshah refinery to produce a part of Iran’s own oil needs, and will 
continue to handle the distribution of oil products in Iran. 

The National Iranian Oil Co. will also be responsible for all facilities and 
services not directly a part of producing, refining, and transportation operations 
of the operating companies. These will include such functions as industrial 
training, public transport, road maintenance, and facilities such as housing, 
medical care, and social welfare. The National Iranian Oil Co. will be reim- 
bursed for a major part of the cost of such facilities and services by the oper- 
ating companies, with whom close cooperation will be maintained. 

Production of crude oil from Iran, following a starting up period of 3 months, 
will be increased progressively, bringing total exports of crude and products to a 
minimum of 80 million cubic meters (78 million tons; 500 million barrels) for the 
first 3-year period. In addition some 5 million cubic meters will be produced 
for internal consumption. Following the third year it would be the policy 
of the consortium companies to continue taking quantities of crude oil which 
would reasonably reflect the supply and demand trend for Middle East crude oil, 
assuming favorable operating and economic conditions in Iran. 

Large scale operations at the Abadan refinery will be resumed as quickly as 
possible. It is expected that, again following the initial period of 3 months 
a total of nearly 35 million cubic meters (30 million tons; 220 million barrels) 
of crude will be processed for export during the first 3 years of operation. Of 
this, some 15 million cubic meters (13 million tons; 94 million barrels) will be 
processed during the last 3 years, a rate which will once again establish Abadan’s 
output as the largest in the Eastern Hemisphere, despite sharp increases in 
refinery capacity in that area during the last 3 years. 

The two operating companies will be organized by the consortium and will 
carry on operations in Iran within a specified area. One of the companies 
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will deal primarily with exploration and production, the other with refining. 
The companies will be registered in Iran and have their management and oper- 
ating headquarters there. They will be incorporated under the laws of the 
Netherlands. There will be seven directors of each company, two of whom will 
be named by Iran and five by the consortium. Operating data and records of the 
companies will be available to Iran and the National Iranian Oil Co. 

The consortium is expected to consist of the Gulf Oil Corp., Socony Vacuum 
Oil Co., Inc., Standard Oil of New Jersey, Standard Oil Company of California, 
the Texas Co., the Anglo-Iranian Oil Co., Compagnie Francaise de Petroles, and 
Royal Dutch Shell. 


[Department of State—For the press, No. 421, August 5, 1954] 


STATEMENT BY THE HONORABLE JOHN FosTER DULLES ON SIGNING OF AGREEMENT IN 
PRINCIPLE BETWEEN THE GOVERNMENT OF IRAN AND THE INTERNATIONAL OIL 
CONSORTIUM 


It is with great pleasure that I have learned that the Iranian Government 
and members of the International Oil Consortium negotiating in Teheran have 
agreed to the principles under which they will cooperate to resume the produc- 
tion and refining of Iranian oil. I also understand that parallel talks taking 
place between Iran and the United Kingdom concerning compensation have re- 
sulted in a settlement satisfactory to both sides. 

Detailed agreements must still be drawn up and will have to be approved by 
the boards of the several companies and by the Iranian Parliament. However, 
the United States is extremely pleased that another significant step has been 
achieved in the direction of a solution to a problem which has for several years 
worked hardships on Iran, Great Britain and, indeed, upon the free world as a 
whole. 

Every member of the community of free nations stands to gain from the settle- 
ment of this issue between two of its members which has in the past operated as 
an irritant among countries which have so much in common and so much to gain 
from close friendship and collaboration. 

The atmosphere reflecting the goodwill of all parties which has prevailed 
throughout the negotiations has been most gratifying. The results which have 
been announced in Teheran demonstrate again that, when goodwill exists and 
people strive earnestly and realistically, a way can always be found with honor 
and with fairness to overcome differences. 

Five American companies have joined with the Anglo-Iranian Oil Co. and with 
Dutch and French firms in this undertaking with the Government of Iran. Par- 
ticipation of these companies with Iran in this great enterprise will make it pos- 
sible for Iranian oil in substantial quantities to begin to flow to markets almost 
immediately upon the conclusion of the final agreement. Iran will within a few 
years regain a position as one of the world’s largest oil producing countries. 

The United States is particularly pleased that the revenues which will be 
derived by Iran under this agreement will provide means for our friends in that 
country to carry out a long-range development program which, under the leader- 
ship of His Imperial Majesty the Shah, has been designed to improve the welfare 
of the Iranian nation as a whole. The signature of the agreement should mark 
the beginning of a new era for Iran—an era of great hope and of prosperity. 

American interest in Iran and in Iranian progress has been demonstrated 
in many ways in the past. It is our intention to continue to demonstrate in 
practical ways that friendly interest. 


[Department of State—For the press, No. 424, August 6, 1954] 


EXcHANGE OF MESSAGES BETWEEN SECRETARY OF STATE JOHN FOSTER DULLES 
AND ForEIGN MINISTER ANTHONY EDEN OF THE UNITED KINGDOM ON THE 
OCCASION OF THE SIGNING OF THE AGREEMENT IN PRINCIPLE BETWEEN THE 
GOVERNMENT OF IRAN AND THE INTERNATIONAL O1L CONSORTIUM 


MESSAGE FROM SECRETARY DULLES TO FOREIGN MINISTER EDEN 


“On behalf of my Government I wish to express to you my deep appreciation 
for the part played by the British Government in the successful conclusion of 
the oil negotiations in Iran. I regard this agreement as a milestone from which 
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point our Governments and that of Iran will be able to take further constructive 
steps to advance our mutual interests in the area. 

“It is a source of great personal satisfaction to me that a solution has been 
found to this difficult problem. It augurs well for further close and friendly 
cooperation of the countries concerned.” 


MESSAGE FROM FOREIGN MINISTER EDEN TO SECRETARY DULLES 


“I thank you for the message which you addressed to me on behalf of the 
United States Government in connection with the conclusion of the oil negotia- 
tions in Persia. Her Majesty’s Government also believe that this agreement 
will lead to a renewal of friendly cooperation with Persia to the great advantage 
of all concerned. Allow me to thank you for the generous help which the United 
States Government have given in the negotiations, and, in particular, for the 
unfailing cooperation of Mr. Henderson, the United States Ambassador in 
Teheran.” 


[Department of State—For the press, No. 428, August 7, 1954] 


LETTER OF COMMENDATION FROM SECRETARY OF STATE JOHN Foster DULLES TO 
Mr. HERBERT HOovER, JR. FOR THE WORK DONE BY Mr. HOOVER IN CONNECTION 
WITH THE JRANIAN OIL PROBLEM 


AvueustT 6, 1954. 
Mr. HERBERT HOOvER, Jr., 
Consultant to the Secretary, 
Department of State, Washington, D. C. 

DeAR HERBERT: The events of the past few days, indicating a happy con- 
clusion to the Iranian oil controversy, make it appropriate for me to express 
my appreciation for the fine work you have done since agreeing, at a personal 
sacrifice, to become my consultant last September. The fact that, thanks in 
large part to your efforts, one of the thorniest problems of the free world, one 
which so recently seemed almost insoluble, now appears well on the way to a 
satisfactory solution is ample reason why I should be grateful. 

You have gained, I am happy to say, the wholehearted respect and admiration 
of the Foreign Service and the Department of State. Your tact and patience 
were of inestimable value in bringing about an understanding among parties 
with widely divergent viewpoints, while your wide experience in commerce en- 
abled you to gain the support of some of the world’s outstanding business enter- 
prises in the working out of a problem in which their participation was essential. 

My appreciation is but a small part of that which is your due. I hope that you 
will find satisfaction in knowing that the interests of the United States and the 
free world will benefit from your accomplishments. 

Sincerely yours, 
JOHN Foster DULLEs. 


[Department of State—For the press, No. 430, August 7, 1954] 


FOLLOWING IS A PERSONAL MESSAGE FRoM SECRETARY OF STATE JOHN FOSTER 
DULLES TO AMBASSADOR Loy W. HENDERSON AT TEHERAN 


“Now that a settlement of the Iranian oil controversy has been reached, I 
would like to express my continuing admiration for the work you have done since 
becoming Ambassador to Iran. Your major role in bringing about this settlement 
speaks for itself. As the principal point of contact between the British, the 
Iranians, and the oil companies your success in bringing these widely divergent 
parties together would seem an impossible achievement to those not acquainted 
with your splendid record in the service of the United States. 

“I know the loyal and effective help you have had from your staff, and I ask 
that you convey to those concerned my highest appreciation for the significant 
contribution they have made to this settlement.” 
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{Immediate release, August 7, 1954—James C. Hagerty, Press Secretary to the President] 
THE WHITE HOUSE 


THE WHITE HOUSE TODAY MADE PUBLIC THE FOLLOWING LETTERS FROM THE PRESIDENT 
TO MR. HERBERT HOOVER, JB., AND LOY W. HENDERSON, AMERICAN AMBASSADOR 
TO IRAN 


Drak Hersert: I want to express again my deep appreciation of your outstand- 
ing contribution to a realistic and equitable settlement of the Anglo-Iranian oil 
dispute which has so long been a threat to the stability of the Middle East. 

My appreciation of the contribution you have made is enhanced by the fact 
that I have known something of the personal sacrifice you have made in order 
to assist us. I have in fact felt concerned, as the many months involved went by, 
by knowing that your absence from your own business affairs was extending 
far longer than we had originally planned. The fact that you chose, without 
urging, to stay with the problem until its solution, has been a great source of 
satisfaction to me and to members of the Cabinet. 

The conclusion of this agreement, which promises to further progress in Iran 
as well as our objective of maintaining peace in the area, is due in significant 
measure to your expert knowledge of the international oil business, to your 
persistence, and to your skillful diplomacy. 

I am personally grateful to you. 

Sincerely, 
DwicHt D. EISENHOWER. 


DEAR MR. AMBASSADOR: I want you to know that I personally appreciate the 
splendid results of your work on the oil problem in Iran. Your knowledge of 
the situation, your resourcefulness, your judgment and your tireless patience 
in the face of repeated frustration contributed greatly to the happy arrangements 
which have now been worked out. 

The present solution of the Anglo-Iranian oil dispute, for which you deserve 
such a large share of the credit, is a major achievement which will not only 
further our objectives in the Middle East but also contribute to our good relations 
with our European allies and our friends in other parts of the world as well. 

I am most grateful to you for this successful effort on behalf of the Government 
and people of the United States. 

Sincerely, 
DwieHt D. EISENHOWER. 


[Immediate release, August 9, 1954—James C. Hagerty, Press Secretary to the President] 


THE WHITE HOUSE 


THE WHITE HOUSE TODAY MADE PUBLIC THE FOLLOWING COMMUNICATION TO THE 
PRESIDENT FROM HIS IMPERIAL MAJESTY MOHAMMAD REZA SHAH PAHLAVI, 
SHAHINSHAH OF IRAN 


“Mr. PRESIDENT: I am deeply grateful for your letter of August 5 and appreciate 
the friendly feelings which have inspired it. 

“Tt is, indeed, a source of satisfaction to me that my Government has been 
able to arrive, in principle, at a settlement of the oil dispute, which, in the light 
of present world conditions, appears to be as equitable a solution of a difficult 
problem as could have been reached. 

“Ever since nationalization of the oil industry, which corresponded with the 
aspirations of my people, it has been my constant endeavor to facilitate and 
hasten a fair agreement within the framework of the relevant laws. 

“You can rest assured that the valuable contribution which you personally, 
Mr. President, the American Government and your distinguished Ambassador, 
Loy Henderson, have made to this end is highly prized. 

“Tt is now my hope that the implementation of the agreement will not be 
long delayed. 

“With the attainment of this goal and with increased American assistance, 
I share your feeling that we may look forward to an era of economic and social 
development which will improve the lot of my people, as well as further con- 
solidate the security of the Middle East. 
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“I cannot sufficiently lay stress on the fact that American assistance to Iran 
has been most timely and helpful. My people reciprocate to the full the friend- 
ship of your noble Nation. 

“Whilst renewing the expression of my gratitude for your cooperation, I tender 
warm wishes for the welfare of the American people under your wise leadership. 


“Yours sincerely, 
“MOHAMMED REZA PAHLAVI.” 


ALSO MADE PUBLIC AT THE SAME TIME WAS THE COMMUNICATION TO SECRETARY OF 
STATE DULLES FROM ABDOLLAH ENTEZAM, FOREIGN MINISTER OF IRAN ON BEHALF 
OF FAZLOLLAH ZAHEDI, THE PRIME MINISTER, AND HIMSELF 


“EXcCELLENCY: I am deeply grateful for the sincere congratulations extended 
by Your Excellency to His Excellency the Prime Minister and myself on the 
occasion of the reaching of an agreement in principle between the Government 
of Iran and the Iranian National Oil Co. and the representatives of eight com- 
panies, and I especially consider it to be my duty to express my sincere grati- 
tude for the sincere efforts of the Government of the United States of America 
in rendering this agreement possible. 

“T hope that substantial quantities of Iranian oil, which represent our major 
national resource, will begin to flow abroad at the earliest possible time, and 
that the Imperial Iranian Government will be able with revenues derived there- 
from to carry out its economic and social programs for raising the standards of 
living of the Iranian people. I realize that the execution of these programs will 
play an important part in the maintenance of peace and international security 
and I am sure that the honorable officials of the United States of America are 
doing all they can to assist in the economic and social development of Iran. 

“T avail myself of the opportunity to renew to Your Excellency the assurances 
of my high consideration. 

“ABDOLLAH ENTEZAM.” 


[Department of State—For the press, No. 455, August 17, 1954] 
STATEMENT BY THE HONORABLE JOHN FOSTER DULLES, SECRETARY OF STATE 


It is a matter of deepest regret to me that the Under Secretary of State, 
Gen. Walter Bedell Smith, has felt that he can no longer defer retiring to pri- 
vate life. When General Smith became Under Secretary of State he had asked 
that he should be free to resign after a year. At the urgent request of the 
President and myself, he extended his period of service, which made possible 
his able and distinguished services as head of the United States delegation at 
the Geneva Conference. 

General Smith has brought to his office a rare accumulation of distinguished 
services in many capacities in many lands. These exceptional abilities and 
experiences were put with extraordinary effectiveness at the service of the 
Department of State. He sacrificed much in so continuing to serve his country. 
It is a great understatement for me to say that our personal relationship has 
been for me a source of especial satisfaction. Happily, General Smith will con- 
tinue to be available to serve from time to time, and for this, the Nation, which 
already owes General Smith so much, can be grateful. 

If, as General Smith had decided must be the case, a successor had to be 
found, I feel happy that that successor will be Herbert Hoover, Jr. He has acted 
as my adviser during recent months and has with notable distinction dealt with 
the Iranian oil dispute. Largely due to his guiding influence, this matter which 
has for many years troubled the entire Middle East has been brought to a suc- 
cessful conclusion. I look forward to having with Mr. Hoover the same type of 
close personal association and availability of sound counsel which I have for the 
past 19 months enjoyed with General Smith. 


[Department of State—For the press, No. 548, October 4, 1954] 
HERBERT HOOVER, JR., SWORN IN AS UNDER SECRETARY OF STATE 


Mr. Herbert Hoover, Jr., was sworn in today as the Under Secretary of State 
to succeed Gen. Walter Bedell Smith, who retired to enter private life. 

Since September 12, 1953, Mr. Hoover has served as consultant to the Secretary 
of State. His activities covered the widest possible range of economic and 
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political problems affecting the Middle East. In October of 1953, Mr. Hoover 
went to Iran to study the oil situation in that country and to work to bring an 
end to the Anglo-Iranian oil dispute that had paralyzed oil production in af 
vital area. 

In August of 1954, the British and Iranian Governments and an international 
oil consortium came to an agreement on the principles for cooperation to resume 
the production and refining of Iranian oil. At that time President Eisenhower 
sent a personal message to Mr. Hoover expressing his appreciation for “the 
outstanding contribution” he had made to the equitable settlement of the 
controversy. 

Mr. Hoover, the son of the 31st President of the United States, was born 
in 1908. He began his career in 1925 as a mining engineer, having received his 
bachelor of arts degree from Stanford University the same year. Three years 
later he received a master bachelor of arts from Harvard Business School where 
he was an instructor and member of the research staff in 1928-29. Mr. Hoover 
was for many years a consulting engineer, during which time he was a teaching 
fellow of the California Institute of Technology in 1934-35. 

Mr. Hoover’s business and professional interests have been varied and extensive. 
He is a member of the American Institute of Mining and Metallurgical Engineers 
and other professional societies. 

Mr. Hoover is married to the former Miss Margaret Watson. They have three 
children, Margaret Ann (Mrs. Richard Tatem Brigham), Herbert III, and Joan 
Ledlie (Mrs. William Leland Vowles). 





{Department of State—For the press, No. 610, October 28, 1954] 
RATIFICATION OF THE IRANIAN OIL AGREEMENT 


The United States Government is happy to learn that the agreement-in-principle, 
signed on August 5, 1954, between the Government of Iran and an international 
oil consortium has been ratified by the Iranian Senate following its recent 
approval by the lower house. 

This action by the Iranian Parliament lays the basis for the immediate 
resumption of Iran’s oil industry. 

Under the leadership of the Shah and Prime Minister Zahedi there is good 
reason to believe that Iran will be in a better position than in the recent past 
to make full use of its great natural resources; that as a result of this far- 
reaching development, its people will enjoy a new era of economic and social 
progress; and that they will play an ever-increasing role in the maintenance 
of peace and security in the Middle East. 





[Department of State—For the press, No. 14, January 11, 1955] 
NOMINATION OF LOY W. HENDERSON AS ASSISTANT SECRETARY OF STATE 


The White House has announced that President Eisenhower will nominate the 
Honorable Loy W. Henderson, career Foreign Service Officer and present United 
States Ambassador to Iran, to be an Assistant Secretary of State and to serve 
as Deputy Under Secretary of State for Administration. Mr. I. W. Carpenter, 
Jr., will accept the newly created position of Controller of the Department of 
State and will relinquish his position as Assistant Secretary of State for Per- 
sonnel and Administration when Mr. Henderson’s nomination has been confirmed 
by the Senate. 

Mr. Carpenter as Controller will continue to exercise all of his present respon- 
sibilities in the field of personnel and administration except those which by law 
are required to be performed by the Secretary or other officers who are appointed 
by the President and confirmed by the Senate. As Controller of the Department 
Mr. Carpenter, who will have the rank equivalent to that of an Assistant Secre- 
tary, will also be responsible for strengthening and centralizing the budgetary 
and fiscal controls throughout the Department. 

Mr. Henderson’s position is being set up in lieu of the special post of Under 
Secretary of State for Administration which was established on February 7, 
1953, with an expiration date of December 31, 1954. 

Secretary Dulles expressed his confidence that with Mr. Henderson’s knowledge 
and background as a successful Foreign Service career officer and Mr. Carpenter’s 
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experience in private industry, the Department will have an administrative 
team which will provide aggressive leadership on administrative and personnel 
problems of the Department of State and the Foreign Service. 

The CuarrMan. Do you not think that the State Department might 
formulate some procedures for any future arrangements of this sort 
rather than leaving the task of admission or nonadmission to some pri- 
vate entity ? 

Mr. Kauisarvi. Mr. Chairman, I would hope that we would not be 
confronted by such an unusual case as the Iranian case, and I must 
emphasize at this point that it is an ad hoe arrangement to meet a 
very critical situation which had not been susceptible of settlement 
through the normal channels. 

In other words, what I am saying is that I would hope that the 
situation would not repeat itself so that formulation of procedures 
would be required. 

The CuarrmMan. You mean you hope that the situation concerning 
Price, Waterhouse would not be repeated ? 

Mr. Katisarvi. Well, I am talking about the whole situation. 

Mr. Roprno. Is it the understanding of the State Department that 
the documents pertaining to the Iranian oil defendants are classified 
or does the State Department so consider it ? 

Mr. Kanisarvi. Is this the cartel case that you are talking about ? 

Mr. Roptno. Yes. 

Mr. Kauisarvi. That is not for the Department to determine, that 
is a matter for Justice. 

Mr. Ropino. Well, that would lead me to the next question, whether 
or not State Department had anything to do with such classification. 

Mr. Kauisarvi. I would not think so. 

Mr. Roptno. That answers my question. 

The CuHamman. You will agree, I think, that this has a very great 
effect on our own domestic commerce, the supply and price of gasoline 
in this country ? 

Mr. Kauisarvi. It certainly does. 

The Cuatrman. And you agree also that it affects our national 
security ? 

Mr. Kauisarvi. Yes, indeed. 

The Cuatrman. And it affects the situation of our reserves, the re- 
serve supplies of gasoline in this country ? 

Mr. Kauisarvi. Yes—and abroad, too. 

The CuatrMan. I beg your pardon ? 

Mr. Kauisarvi. Abroad, too. 

The Cuarrman. It has far-reaching consequences, has it not? 

Mr. Kauisarvi. Yes, sir. 

The Cuarrman. And yet Price, Waterhouse & Co., should they have 
that power under those circumstances? 

Mr. Kaursarvi. Well, I do not think that Price, Waterhouse had any 
power beyond that of determining the qualifications, the terms of 
financial responsibility 

The CHarrman. If you were kept out of the New York Stock Ex- 
change because Price, Waterhouse did not like the color of your hat 
or for certain other factors, you would not like it, would you ? 

Mr. Katisarvi. Well, my answer to your question is that I would 
not like it; but I do not know that actually did happen with respect 
to Price, Waterhouse operations. 
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Mr. Roprno. Nevertheless, they held the yardstick as to certifying 
and if they failed to certify them, those companies could not get 
admission. 

Mr. Kanisarvi. I think that is true. 

Mr. Ropino. So they had that power. 

Mr. Karisarvi. That is right. 

Mr. Roprno. What are the other qualifications or requirements for 
admission which were the particular responsibility of Price, Water- 
house & Co.? 

Mr. Merzcer. There were only two requirements. 

One was, it had to be an established American oil company and, 
second, it had to have sufficient financial responsibility to undertake 
the obligations. 

Mr. Roptno. And do you know whether or not any American oil 
company that applied has been refused # 

Mr. Merzerr. As far as I know, and I want to check this, and I 
think that I could give you a full record of what we have on it, as far 
as I know there was no established American oil company which had 
the requisite financial responsibility which was refused certification 
and which was refused admission into the consortium. 

Mr. Roptno. In other words, no American oil company sought 
admission 

Mr. Merzcer. That failed of approving its financial responsibility. 

Mr. Roptno. That what? 

Mr. Merzcer. That failed to establish its financial responsibility. 

The Cuatrman. Well now, you say that Price, Waterhouse passed 
upon the financial responsibility, the financial responsibility of an 
applicant. And you raise another criterion, namely, it must be an 
American company. 

Now, who passed upon the fact that an applicant was or was not an 
American company # 

Mr. Merzcrr. If that question arose as to that in the application to 
Price, Waterhouse, that question was discussed both with the Depart- 
ment of State, and I believe with the five companies, although I am 
not sure as to the latter. The Price, Waterhouse letter of February 
28, 1955, informing the International Cooperative Petroleum Asso- 
ciation of its failure to qualify sets forth the basis of the decision. It 
is submitted for inclusion in the record at this point. 

(The letter referred to follows:) 

PrRicry WATERHOUSE & Co., 
New York 5, February 28, 1955. 
Re Iranian consortium 
Mr. Lioyp. R. MARCHANT, 
General Manager, International Cooperative Petroleum Association, 
New York 36, N.Y. 

Dear Sir: In accordance with your request, we supplied you with two pam- 
phlets containing information as to cost and other obligations incident to par- 
ticipation in the Iranian consortium and instructions with regard to the kind of 
information we required in order for us to determine whether or not, in our 
opinion, your company is an established American oil company of sufficient re- 
sponsibility to undertake the obligations to be assumed in connection with the 
participation it seeks in the consortium. 

You have sent us the financial and other information we requested. These 
data have been reviewed by us in the light of the participation your company 
has advised us it seeks. 

We have accepted without audit all the data you furnished us as representing 
a fair and complete disclosure pertinent to your responsibility to undertake the 
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obligations required to be assumed in connection with the participation your 
company seeks in the consortium and to your being an established American oil 
company. Nothing came to our attention during the course of our review which 
indicated the necessity for us to conduct an audit. 

The facts with regard to the operations and ownership of your company as 
set forth in the information which it sent to us raised the question whether it 
could be deemed to be included in the term “other established American oil 
companies” as that term is used in the so-called participants agreement. We have 
obtained advice from the five American members of the Iranian consortium as 
to the meaning they intended that term to have in such agreement; and, on 
the basis of such advice, and of such information which your company sent to 
us, we are of the opinion that that term (with the meaning which such American 
members intended it to have) as used in such agreement does not include a 
corporation such as your company. 

As you know, we were engaged for this purpose by the American members of 
the Iranian consortium at the suggestion of the United States Department of 
State. Pursuant to instructions, we are sending a signed original copy of this 
letter to the Department of State and to the president of each of the five American 
members of the consortium, namely Gulf Oil Corp., Socony-Vacuum Oil Co., Inc., 
Standard Oil Co. (New Jersey), Standard Oil Co. of California, and the Texas Co. 

Yours very truly, 
PRIcE WATERHOUSE & Co. 

The Caarrman. What about the British Foreign Office? They had 
nothing to say about this? 

Mr. Merzaer. No. 

The Cuarrman. Did the Iranian Government have anything to say 
about it? 

Mr. Merzcer. The Iranian Government under the agreement was 
called upon to approve the participation of those companies which 
were certified by Price Waterhouse, and did so. 

The CuatrrmMan. Did they pass upon or confirm the rejection of any- 
body ? 

Mr. Merzcrr. They were only asked to pass upon those who had 
qualified. 

The CuHarrmMan. Now, what is laid down in the instructions as to 
what, in the case of an American company, is or is not financial respon- 
sibility ? 

Mr. Merzcer. Well, Price Waterhouse & Co. made a judgment as to 
financial responsibility. 

The CuHarrMan. Have their conditions been published, or is that 
vested within themselves to determine? 

Mr. Metzcer. They certified it. For example 

The CuHamrMan. Well, are there any published requirements ? 

Mr. Merzcrr. The Department of State’s press release set forth the 
requirement of that financial responsibility which has to be demon- 
strated, that is the financial responsibility to undertake the obligation 
of participation applied for—l believe it was in those terms. 

The CHatrman. Well, on the question of what is meant by “finan- 
cial responsibility,” who has control of that situation? Does that 
mean that Price Waterhouse & Co. had the complete domination of the 
interpretation of what was meant by “financial responsibility” ? 

Mr. Merzcer. They made a judgment on the basis of the application. 

The Cuarrman. In other words, there were no standards, it was up 
to them ? 

Mr. Roprno. And their judgment was the last word ? 

Mr. Kauisarvi. I would not say that there were no standards, Mr. 
Chairman. I would say such standards as Price Waterhouse deter- 
mined for themselves. 


63478—55—pt. 2 11 
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Mr. Ropino. Now, it is my understanding that the American oil 
companies had to be American owned, is that right ? 

Mr. Merzcrr. That is correct, sir, that is my understanding. 

Mr. Ropino. Now, I cannot reconcile the difference in my mind be- 
tween the American companies and this international cooperative out- 
fit. The American companies that were admitted, didn’t they have 
foreign subsidiaries? 

Mr. Merzcer. They were not foreign owned, they were American 
companies, domestically owned. 

Mr. Materz. Some of these American oil companies had foreign 
subsidiaries incorporated in foreign countries? 

Mr. Merzeer. I believe that the nine American participants in the 
consortium, on April 28, they were all American companies. 

Mr. Materz. Well, they are American companies, but don’t they 
have subsidiary operations in foreign countries ? 

Mr. Merzcrer. They may have; I don’t know. 

Mr. Materz. What is the difference between an American oil com- 
pany that has a foreign subsidiary and this cooperative that has a 
foreign member ? 

Mr. Merzcer. Well, the fact just whether it is an established Ameri- 
can oil company is 

Mr. Maerz. The International Cooperative has established Ameri- 
can companies or 

Mr. Metzcer. We will furnish information on that. You have 
extended me to the limits of my knowledge on that company. We 
will furnish the information on that. 

(Note letter of February 28, 1955, to Mr. Lloyd R. Marchant, pre- 
viously inserted.) 

The CuatrMAN. Now, Price Waterhouse & Co. admittedly was the 
registered accountant for the major American companies. Price 
Waterhouse passes upon the admissibility of the competing companies 
into this consortium. Is it not reasonable to assume that Price Water- 
house would do all and sundry that the companies wanted it to do, 
since Price Waterhouse was in their employ ? 

Mr. Merzcer. I don’t think so, sir. 

The CHatrMAN. Wh 

Mr. Merzoer. It ah 


2 
t be reasonable to assume, but I do not think 
that in fact they operated that way and I think the results will show . 
that they did not. 

The CHarrMan. They undoubtedly received a goodly portion of 
their income from those companies. 

Mr. Merzcer. Well, I think it is the fact that at least one of the 
applicants for penne which was certified by Price Waterhouse 


and which did join, has not been on what you might call the most 
friendly terms with the five majors. 

Mr. Harkins. Is that American Independent ? 

Mr. Merzcer. I think that is right. 

Mr. Harkins. Now, did the State Department make any commit- 
ment to any company to be admitted into the consortium ¢ 

Mr. Metrzcer. No commitment was made by the Department to 
anybody. ; 

The Department helped establish this procedure. An American 
company applied and was certified and became a member of the con- 
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sortium despite the fact, and I think it is well known, that they are 
not on the coziest of terms with some of the other members. 

The CuHamrMan. Who selected the original companies; were they 
selected or did it just grow like Topsy ? 

Mr. Merzcer. [ don’t know. I think Mr. Hoover was involved in 
that. 

The CuarrMan. Isn’t it a fact they are the largest five American 
companies ¢ 

Mr. Merzcer. I think they are. ' 

The Cuarrman. And if they are the largest American companies, 
is it not reasonable to say that they are running the whole show and 
Price Waterhouse to the contrary notwithstanding, are they not really 
running the whole show? 

Mr. Merzcer. In what sense? 

The CuarrMan. That is as to who can come in and who must stay 
out, don’t they dominate the whole proceeding and dominate what 
shall be done with the gasoline—let us be reasonable about it. 

Mr. Merzcer. Well, all I can say is that American Independent is 
in and they came in through the procedure, and I leave it to your 
judgment as to whether it is reasonable to assume that the five majors 
dominated the thing, in view of that. 

Mr. Matetz. Did the British Petroleum Co., formerly the Anglo- 
Tranian Oil Co., have anything to say about the entry of these nine 
companies ? 

Mr. Merzcer. No, sir. 

Mr. Maerz. After they were certified ? 

Mr. Merzcer. No, sir. 

Mr. Maerz. They did not? 

Mr. Merzcer. No, sir. 

The CHARMAN. If there are no questions, we thank you very much. 

Mr. Kauisarvi. Mr. Chairman, in the light of this discussion, I wish 
to point out that some of the people who have been working on this 
problem and probably would have had the answers to some of the 
questions you have raised are not here, and I would ask the commit- 
tee’s indulgence, that they permit us to file a statement to clarify 
as many of these points as we can, and have it inserted in the record at 
this point, if we may. 

The CuHatrMAn. You have that permission. If you are going to 
a to us in camera in any event, when would you want to come 

ack ¢ 

(Norr.—This has been done through insertions earlier in the record 
where the various points are discussed. ) 

Mr. Kauisarvr. I await the committee’s convenience. 

The CuarrMan. Well, we will consult your convenience for your 
return, then. 

Mr. Kauisarvi. May I ask, Congressman, if it is questions pertain- 
ing to the Iranian situation that you have in mind or the general 
broad problem that we have been discussing, namely, antirestriction 
measures? If it is the Iranian problem, we would want to take along 
certain people that have been working on that problem. If it is the 
general broad problem, I think we might want 

Mr. Roprno. Suppose you bring both. 
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Mr. McCoutiocu. I have not yet had answered to my satisfaction 
the standards by which Raenead responsibility is determined and I 
would be glad if you could get that. 

The Cuarrman. Well, we have got a lot of questions unanswered and 
I think it is appropriate that at a suitable time you come back in what- 
ever number of days you want to have and answer these questions. 

Now, we thank you very much, and we appreciate your coming. 

The next witness will be Prof. Leonard J. Bumnsretiek. of George- 
town University. ' 


STATEMENT OF PROF. LEONARD J. EMMERGLICK, GEORGETOWN 
UNIVERSITY, WASHINGTON, D. C. 


The CHatrMAN. Professor Emmerglick was formerly special assist- 
ant to the Attorney General. He has resigned and is now a professor 
at Georgetown University. Go ahead, Professor. 

Mr. Roprno. Before Professor Emmerglick makes his statement, I 
would like to say that he was my instructor in law school years ago. 

Mr. Emmerctick. Mr. Chairman and members of the committee, 
the chairman invited me to testify before the committee in connection 
with the pending hearings on current antitrust problems with respect 
to international cartels and the major problems which those cartels 

resent. 

Within that subject matter there is the Government’s pending case 
against an alleged international petroleum cartel in which are in- 
volved five major United States petroleum companies who are named 
as defendants, namely: Standard Oil Company of New Jersey, 
Socony-Vacuum Oil Co., the Texas Co., Gulf Oil Co., and Standard 
Oil Company of California. 

Now, I was in charge of that case, both the grand jury proceedings 
and subsequently the conduct of the civil action that was filed in the 
District of Columbia and which was later transferred to the southern 
district of New York; I was in change until I resigned as special 
assistant to the Attorney General, effective September 1954. Most of 
my information 

The Cxamman. Would you care to tell us why that case was trans- 
ferred to the southern district of New York? 

Mr. Emmeroiick. The companies moved to transfer. This motion 
was made after a long series of delaying tactics in the grand jury 
investigation that had wasted some 8 to 10 months of what the Depart- 
ment thought was valuable time. 

We were then confronted, when the motions were made, with a fur- 
ther apparently protracted — of time to be devoted to the question 
of whether the case should be transferred to New York or held in the 
District of Columbia. 

We contemplated that after arguing the motion, there would un- 
doubtedly be an appeal from the judge’s decision and that before we 
were through we would perhaps have devoted another year or more to 
determining where the case should be tried. 

Well, we thought that the trial of these issues was of such pressing 
importance, in view of the charges, that we ought not to hazard the 
public interest by another year’s delay. 
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So, while it would be much more convenient to try the case in the 
District of Columbia, the Government acquiesced in the motions to 
transfer to New York, in order to get at the trial a year earlier. _ 

Now, most of my information with respect to the international 
petroleum cartel was derived from activities in that litigation, which, 
for the most part, particularly with respect to documentary material 
became, and as far as I know still are, classified or treated as though 
they were classified. 

he Cuarrman. Why was that? Why was that material classified ? 

Mr. Emmercticx. Well, the classification procedure goes back to 
1952. 

In the fall of 1952 this case was the subject of consideration by the 
National Security Council from time to time and as the result of that 
the Department from time to time received papers in connection with 
the Security Council’s consideration of the matter which were classi- 
fied, some as secret, some as top secret, some as confidential; and there 
were communications, internal communications, within the Depart- 
ment with respect to the Department’s participation from time to time 
in this consideration of the matter by the National Security Council. 

Then, too, in the fall of 1952 when the Department was trying to 
get documents from the oil companies as the result of the issuance of 
grand jury subpenas, the companies, among a great number of other 
objections, insisted that if these documents were turned over to the 
Department, the national security would be jeopardized, and that some 
of these documents involved the security of the companies in their 
concessions abroad. 

The CHarrman. This action was brought against the companies for 
their operations in this country ; was it not ? 

Mr. Emmerciick. It was brought principally for their operations 
abroad. The charges of the complaint assert also that domestic ac- 
tivities have been involved. The grand jury investigation was con- 
cerned with world arrangements concerning the exploration for, 
production, refining, and distribution of petroleum and its products. 

The CHarrman. Has the data, the documents and material in the 
civil suit been classified ? 

Mr. Emmerctiick. Yes. 

The CuHairMan. Well, how could you try a case if all the documents 
were classified ? 

Mr. Emmercuick. Well, this case would have to be tried by presen- 
tation of documents which are now treated as classified within the 
Department. 

I have not quite explained how that came about and if I may go on 
for a moment, I will directly answer your question, Mr. Chairman. 

During the course of the grand jury proceedings, the companies 
made these assertions and the Department then received addresses 
from other departments in the executive branch supporting the asser- 
tions of the companies that the disclosure of some of the documents 
which they were called upon to produce might or would prejudice the 
national security. 

Thereupon, an arrangement was worked out between the Depart- 
ment and the companies, after consultation with other agencies in the 
executive branch of the Government. That arrangement is described 
in the press release issued by the Attorney General just before the civil 
suit was filed. 





738 ANTITRUST AND MONOPOLY PROBLEMS 


Briefly, the arrangement was to the effect that the documents to be 
delivered by the companies would be examined by a screening commit- 
tee made up of representatives of the Department of State, the Depart- 
ment of Defense, the CIA, and the Department of Justice. If any 
member of that committee felt that a document should not be used in 
the course of the litigation, then the document would not be used until 
the President himself had determined whether it should be used. 

Now, as a result of that, following discussions within the Govern- 
ment as I have indicated and as a result of further discussions by the 
Department of Justice and counsel for the companies, the Department 
has received a very large number of documents from the companies 
which are treated as classified documents. That is to say, they are 
kept in locked file cabinets and access to them is carefully controlled. 
All persons on the staff concerned with the case are cleared as security 
risks. There are various degrees of clearance. My secretary, for ex- 
ample, was cleared as I was, for top secret, and other members of the 
staff were cleared for top secret, and still others were cleared for secret. 

The documents received from the companies are thus treated as 
classified. 

Now, as distinguished from the documents, the files of the Depart- 
ment are in two parts, or they were at least, when I left there. 

One part consists of general correspondence. That is not classified, 
but the other part consists of all other matters internal memoranda, 
communications with other branches of the Government, and so on, 
a great variety of material, and those files are all classified. 

The Cuatrman. Well, as I said before, how in thunder could you 
ever try a case when the documents, and they are obviously very im- 
portant documents, are classified? Wouldn’t you say that for all 
intents and purposes that the case was dead ? 

Mr. Emmereiicr. I would say not, Mr.Chairman. This case would 
have to be tried by the presentation of documents, which I have de- 
scribed as being treated as classified and which would require the 
presentation of some documents, no doubt, within the Department’s 
files, which are all or were, as far as I know, classified. 

I am satisfied that this case can be tried by the presentation of 
documents which no one, let alone a judge, would think needed to 
be introduced at an in camera session of the court. 

Anything of interest to the Antitrust Division in the presenta- 
tion of this case, as far as I am aware, can be presented in an open- 
court session. 

The Cuarrman. You mean that, even without offering as evidence 
the classified documents, there is sufficient in the case not only to have 
justified the bringing of the action but might justify a verdict for 
the Government against the defendants? 

Mr. Emmera.ick. I feel that that is so; clearly so. 

Now, another part of my information, Mr. Chairman, was 
derived 

The Cuarrman. I can envisage a situation where a group of pow- 
erful defendants, if they were able to wield enough influence to have 
important documents classified, they could defeat justice. 

Mr. Emmercuick. I think it is possible, but I think it is not to 
be expected in this case as a consequence. 

The Citarrman. Proceed. 
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Mr. Emmercuick. Another part of my information with respect 
to this case, Mr. Chairman, was derived from conferences with the 
Attorney General, Judge Barnes, and others in the Department and 
in other executive departments respecting the classified documents, 
the subject matter of these documents. 

For these reasons, I questioned my ability, in view of the classified 
nature of this litigation, properly to point out to this committee 
many of the things I feel the committee would be interested in. 

The chairman felt, however, that because of the importance of the 
litigation I should speak to the extent that I am free to speak, and 
hence I am appearing here both at the invitation of the chairman 
and also under the subpena issued by the committee. 

I would like to talk about this case in its context as part of a very 
large and very important problem, the problem of enforcing the anti- 
trust laws against international cartels, and then get a little later 
to the specific facts of the complaint. 

In doing this, I would like to emphasize a benefit contributed by 
the antitrust laws of which there is little awareness. During and 
after World War II many who are not attached to the antitrust laws, 
and some of the friends of antitrust, were quick to point out that anti- 
trust enforcement collides and conflicts with the national security. 
But a deeper insight will show that in our perilous times antitrust 
enforcement is indeed a highly important instrument for preserving 
and increasing the national security. 

This may seem to be paradoxical, but the underlying truths in this 
field are involved in paradox. The average man thinks of the laws 
of competition as being summed up in the idea of survival of the 
fittest. But far from accepting this biological principle as the law 
of the market, the Sherman Act’s prohibition of monopolies and 
restraints of trade attempt to fit as many as possible to survive. That 
is the object of keeping markets free from monopolistic and trade- 
restraining power. 

The word “competition” may suggest “the survival of the fittest.” 
I want to point out that that word is not to be found in the Sherman 
Act, the word “competition.” There are two major industrial areas 
of activity where enforcement of the antitrust laws is intimately re- 
lated to promoting the national security. We live in an age of tech- 
nology. We are at this moment engaged in a technological race with 
Soviet Russia. The violations of the Sherman Act of modern times 
have taken the form of monopolizing or controlling an entire art 
or technology, and thus restricting incentives and abilities to engage 
in competitive research. Concentration of production into fewer 
hands, whether by merger or by concerted action in violation of the 
Sherman Act, means that fewer lines of diverse research and inquiry 
are carried on. Many years ago, Mr. Walter Lippmann pointed out 
that great concentration of production results in such large and rigid 
capital structures that technological change becomes so costly as to 
be viewed with apprehension. It is not without significance that re- 
cently the London Economist, surveying our automobile industry, 
observed that the principal innovations have been contributed by the 
independents. 

This is a subject which deserves much elaboration, but to do that 
is not the purpose of my appearance here today. I wish to speak 
of the other major area where the product of antitrust enforcement 
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is the promotion of national security, the field of international cartel 
operation. International cartel arrangements, when on a sufficiently 
large scale, have very much the effect of private treaties. They recog- 
nize exclusive territories for each of the participants, usually in terms 
of national boundaries; fix the terms on which trade and commerce are 
to be conducted; set import and export quotas; and regulate prices. 
The national security then depends on treaties negotiated by private 
companies instead of those negotiated by the duly constituted repre- 
sentatives of the people. 

The Cuatrman. Would you elaborate on your statement about those 
international cartel arrangements having very much the effect of pri- 
vate treaties? In that connection, would you refer to the Iranian 
Consortium ? 

Mr. Em™erciick. Well, answering your question very generally, 
there comes to mind an interesting document which is part of the 
court’s opinion in the case brought by the Government against the 
General Electric Co. and others, resulting in a determination.that the 
General Electric Co. had brought about the formation of an interna- 
tional lamp cartel. 

One of the documents set out in the opinion of the court in substance 
said something like this—one of the executives of General Electric 
was reporting back to New York, to the president or to a vice presi- 
dent—and he said in effect, I think, “We should hold out England 
to Phillips. This is the biggest bait which we can offer them.” 

In other words, here are whole countries being traded by members 
of a cartel, even as though they were reaching international agree- 
ments as part of governmental activities. 

The Cuarrman. And the Phillips Co. was a Dutch company? 

Mr. Emmerciick. The Phillips Co. was a Dutch company ; yes. 

The CHatrman. And they said to them, “You take England”? 

Mr. Emmercauick. “You take England and we will take something 
else. We will trade one country for another.” 

The CHarrmMan. Without as much as a by-your-leave as far as Eng- 
land is concerned ? 

Mr. Emmerauicn. As far as England was concerned, it was a pawn. 

Now, you asked me to elaborate this in connection with the Iranian 
Consortium. Let me repeat, Mr. Chairman, my limitations. The 
Iranian Consortium documents which came to my attention were 
classified and my discussion respecting those documents is, of course, 
equally classified because they relate to classified material. 

To the extent that information has been made public, even as I 
heard the preceding witness make some statements about the Iranian 
Consortium, I will undertake to answer your question. 

The Iranian Consortium I do not wish to characterize as a private 
treaty, because from what you heard this morning and from what 
appears in the press, it would seem that there was participation of 
representatives of this Government in bringing it about—they were 
quite prominent parties in the proceedings leading to the consortium 
agreement. 

Within the charges of the Government’s complaint, however, there 
are charges of relationship and agreement which could be characterized 
as private treaties. 

The Cuarrman. Well, isn’t it true that the companies share the 
profits up to a certain percent with a country ? 
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Mr. Emmercuick. That is true, and I was coming to that. 

Some cartel companies are charged with an arrangement with a 
foreign sovereign for the exploitation of the petroleum resources of 
a particular country or a large part of a particular country, and those 
arrangements include a sharing on a 50-50 basis of the profits. 

Then what is even more significant, according to the charges of 
the Government’s complaint, the distribution of this profit is geared 
into a worldwide arrangement by which territories are divided among 
the participating companies, quotas are established, and prices are 
controlled by agreement, so that in that sense I think it is appropriate 
to describe such arr angements as being in effect private treaties. 

The Crarrman. These companies stand like a supergovernment 
over the whole operation, or so it would seem. 

Mr. Emmereuick. I will undertake to develop that as I go on in my 
statement. 

Highly important in this field, therefore, is the prosecution of 
restraints and monopolies in the international cartel area. 

The Antitrust Division of the Department of Justice has a long, 
and I think splendid record in prosecuting international cartels. The 
aluminum case holds an example of successful prosecution of such 
supranational restraints. Others are the successful proceedings 
brought to strike down the incandescent lamp cartel, the titanium 

ar tel, the aircrafts instruments cartel, the dyestuffs cartel, and cartel 
arrangements relating to roller bearings, tungsten, carbide, chemicals, 
synthetic fibers, artificial rubber, and many other products. This 
enforcement has been continued by the Division under the leadership 
of Judge Barnes with the institution of proceedings aimed at relief 
ag ainst. alleged cartels in petroleum and its products, lead, and the 
commodities involved in the recently filed banana case. 

Most important of these pending cases is the proceeding against 
the alleged petroleum cartel, and it 1s an outstanding example of how 
antitrust enforcement can move to protect and promote the national 
security. 

To indicate the importance of the case, I would like to read from a 
press release of Attorney General Brownell, which was issued on 
April 9, shortly before the civil suit was filed on April 21, 1953, and 
he pointed out in that release that the policy reflected by his decision 
to file the civil suit was, and I quote: 

* * * in general objective has the endorsement of 2 Presidents of the United 
States, 2 Secretaries of State or their principal representatives, 2 Secretaries 
of Defense, and in addition, of the Chairman of the Joint Chiefs of Staff, and 
Central Intelligence Agency, and a number of present and former Cabinet 
members. 


The CHatrman. And nonetheless these documents were marked 
classified ? 

Mr. Emmerciicrk. The documents were treated as classified. They 
are not physically marked classified. I doubt whether it is appro- 
priate to say they are in fact classified, but the Department treats 
them as classified. 

The Ciaran. And the Joint Chiefs of Staff and the Central 
Intelligence Agency—they are agreed that the suit should be brought? 

Mr. Emmercuick. That is correct. 

The Cuarrman. And isn’t there an inconsistency there? 
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Mr. Emmereuick. I think not, because I see no difficulty in trying 
this case, to repeat, Mr. Chairman. I think if you took these docu- 
ments to a judge and you said to him, “We want to try this case and 
exclude the press and the public because of the secret nature of these 
documents,” and he looked at them, he would laugh at you. 

The Cuarmman. The judge would laugh at the fact that they were 
declared classified ? 

Mr. Emmerciicx. Yes; and I therefore think it is not to be ex- 

ected 
" The Cuarrman. Suppose you had a case of this sort where there 
was a jury. That is not the case here, but I can envisage such a case, 
and you had these documents marked that way 

Mr. Emmercuick. Well, fortunately we do not have to deal with 
that problem; but the problem of trying this case before a judge, I 
think, presents no difficulties, and I think it is not to be expected 
that 

The Cuatrman. You said that the judge would deem the classifi- 
cation of those documents laughable. Is that correct? 

Mr. Emmereticx. I think that any documents which the Depart- 
ment needs to use in order to prove its case can be used without any 
serious question in the mind of anybody that they need to be withheld 
from the public. 

The CHarrman. Well, do you think that influence was used im- 
properly to have these document considered classified ? 

Mr. Emmereuick. I do not think I would characterize it that way 
at all. I think that the Government wanted to get on with the case. 
The defendants were raising these objections. I think, Mr. Chair- 


man, that every objection which human ingenuity could devise was 
used to i oo the Government from getting these documents all 


during the progress of the grand-jury proceedings, from the late 
summer of 1952 onward until April 1953, and all of that time was 
lost in procedural motions, with the Government winning all along 
the line but with the Government getting no documents. 

The Cuatrman. Then you have a situation from which you can 
infer that these petroleum companies were so powerful that they could 
put the Government to this tremendous expense and embarrassment. 

Mr. Emmereciick. Well, I want to attest to the power of the petro- 
leum companies, but I think more accurately you can describe what 
happened this way, that we were all of these months trying to get 
these documents. Only a few companies voluntarily turned over 
documents. Anglo-Iranian and Texas supplied some and Gulf sup- 
plied a good deal, but the rest of the companies, the present defend- 
ants in the civil suit, used every device that they could to prevent 
turning over those documents. 

The CuatrmMan. And those companies had been defendants before, 
under the antitrust laws, had they not? 

Mr. Emmeretick. I think they had. 

The Cuatrman. They had been frequently. 

Mr. Emmercuick. Well, this gets us down to April 1953, and we 
had no documents, but we had protestations that if these documents 
were made public, they would prejudice our international relations 
and prejudice the interests of the companies in the Middle East. 

And so to get along with the case and to meet the protestations 
which we got from the companies, backed up, as I say, to some extent 
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by representatives of other branches of the executive department, the 
Department of Justice agreed that any document that we would use 
would be screened and if anybody on this screening committee felt 
that it should not be used, then it would not be used unless the Presi- 
dent overruled him. 

This enabled us to get along and to get the documents. Primarily, 
the motivation of the Department was, and I think it still is, to get 
this case tried, because if you go into the charges you will see the 
tremendous importance attached to getting on with this case. 

The Cuarrman. Proceed. 

Mr. Emmercuick. Now, the fact that this statement was made by 
the Attorney General in his press release should alone indicate the 
gravity of the charges in this case. 

May I point out that petroleum and its products constitute the 
largest single commodity moving in international trade. The econ- 
omies of some nations are dependent mainly upon their commerce in 
ae So far as our own national security is concerned, it is well 

nown that we are becoming more and more dependent upon petro- 
leum and its products. Ships, planes, and, in fact, every wheel that 
turns needs one or more products of petroleum. 

Now, this is without the enormous and growing petrochemicals in- 
dustry which is becoming of increasing importance for defense as well 
as for peacetime purposes. 

According to the charges of the Government’s complaint, and I 
shall confine myself to that, Mr. Chairman, because of the limitations 
I have described, and I shall also confine myself to the public version 
of the so-called international petroleum cartel report—— 

The CHarrman. Is there an unpublished one? 

Mr. Emmercuicx. There is a classified one which was not published. 
It was directed by the President not to be released for general dis- 
tribution without editing. 

In 1928, according to the allegations 

The Cuarrman. Well, the one that you referred to as the interna- 
tional oe cartel report; is it a public document? 

Mr. Emmercuicx. That is a public dcusiihen and that is the one to 
which I shall to some extent rebie: 

In 1928, according to the allegation of the Government’s complaint, 
three representatives of the major petroleum interests in the world 
came together at the shooting lodge in Scotland of Sir Henry Deter- 
ding, of Royal Dutch Shell, for the grouse shooting. The other two 
members of the party were Sir John Cadman, of Anglo-Persian Oil 
Co., later known as Anglo-Iranian Oil Co. (and now British Petro- 
leum Co.), and Mr. Walter C. Teagle, of Standard Oil Co. (New 
Jersey). 

Now, between the grouse shooting these gentlemen worked out there 
an agreement in writing which bears the title “Pool Association” and 
is dated September 17, 1928. It had been under negotiation since 
1927. The agreement is set out in considerable part in the Federal 
Trade Commission report. It has become known as the as-is agree- 
ment of 1928 or as the Achnacarry agreement, after the name of Sir 
Henry Deterding’s castle. The purposes of the agreement are recited 
within it. 

The Cuatrman. Is that agreement a classified document? 
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Mr. EmMercuick. It is set out in the Federal Trade Commission 
report. 

The Cuarrman. So it cannot be classified ? 

Mr. Emmercuiick. However, I should say that a copy of that is 
in the Department files and is treated as classified. 

The CuairmMan. So here you have a situation where a document 
has been made public and the same document is treated as classified in 
the Department of Justice. 

Mr. Emmercuick. That is correct. 

The Cuatrman. Are there many other such documents of that sort ? 

Mr. Emmercuick. Yes, there are other documents. 

The Cuatrman. How many, about? 

Mr. Emmerciick. I could not begin to judge, Mr. Chairman; a very 
considerable number. 

The Cuatrman. Are there many documents in the Federal Trade 
Commission report in this case ? 

Mr. Emmereuick. Oh, yes. 

The Cuatrman. And other documents that are contained in the pub- 
lic Federal Trade Commission report are considered classified in the 
files of the Department of Justice ? 

Mr. Emmercuick. There are other such documents, yes. 

The Cuarrman. Isn’t that absurd ? 

Mr. Emmerciicrk. Well, unless you pay strict attention to the pur- 
pose in doing this—the purpose of the Department was to achieve the 
public interest by an early trial in this case 

The Cuarrman. I understand that. 

Mr. Emmerciick. And the only way it could be done was to make 
an agreement with these companies, or else to litigate with them in 
court, 

Now, the Department chose not to litigate with them in court but to 
work out an arrangement so that the oil companies 

The Carman. Well, I do not quarrel with that, in order to get the 
case expeditiously tried and set the thing down, but I am trying to 
adjust myself to the most peculiar situation, where documents pub- 
lished in the Federal Trade Commission report and which are within 
the knowledge of everybody, are now being treated as classified. 

Now, the Federal Trade Commission report is probably in the pos- 
session of thousands of people. 

Mr. Emmereuick. I would think so. 

The CHatrMan. Every library in the country would likely have a 
copy and every Congressman and every Senator can get a copy. 

Mr. Emmercuick. Well, what the Department is doing, is keeping 
faith with these companies. So there are documents which the De- 
partment is treating as confidential which the companies themselves 
have filed as part of their answer. 

The Cuarrman. And that is another situation 

Mr. Emmercuick. The Department is keeping faith, however, with 
the commitment it made at the beginning in order to get this documen- 
tary presentation underway, but I have no apprehension that the 
Department is going to be in any way impeded in trying its case by 
that fact. 

The Cuatrman. I have before me here a compilation of documents 
submitted with its answer by Socony-Vacuum Oil Co., Inc., one of the 
defendants in the oil cartel case. It is a most voluminous compila- 
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tion, containing many documents and many of these documents, I 
presume, have been classified in the files of the Department. 

Mr. Emmercuick. I would think all in that volume have been. 

The Cuarrman. All this? 

Mr. Emmerc.ick. Is treated as confidential. 

The Cuatrman. For the purposes of the record, I will say that this 
is voluminous, and I would venture to say that it is at least 2 inches 
thick. 

Mr. Emmerctick. Now, Mr. Chairman, I was about to indicate the 
recitals in the as-is agreement of 1928. 

These recitals, among other things, refer to what is called excessive 
competition, and it designates, as an evil, the fact that “each large 
unit has tried to take care of its own overproduction and tried to in- 
crease its sales at the expense of someone else.” 

The CuHarrmMan. What do they mean? 

Mr. Emmercuick. Well, I would think that that is what you do 
when you compete, but this at any rate is described as an evil in the 
agreement. I think that means simply that this is the way that com- 
petitors behave, and that is an evil. 

The Cuatrman. In other words, they declare that if you compete 
with each other you are doing something that is evil. 

Mr. Emmercuiick. Well, it is not cricket. 

As a means of curbing these and other tendencies, the participating 
companies agreed to a set of governing principles. These included 
primarily an acceptance by each of its present volume of business and 
its same relative proportion of any future increase in consumption. 
This is the as-is principle. The second principle agreed to was that 
the producers should not build their own facilities to meet their busi- 
ness needs, but should look to each other for the use of existing facili- 
ties upon paying for their use an amount less than it would have cost 
the producer had he built his own facilities. The agreement recites, 
and I quote, “The procedure now prevailing of producers duplicating 
facilities to enable them to offer their own products regardless of the 
fact that such duplication is neither necessary to supply consumption 
nor creates an increase in consumption should be abandoned.” 

Subsequently, there were other agreements by these companies sup- 
plementing these principal ones. 

Now, the Government charges, Mr. Chairman, that ever since this 
as-is agreement was concluded, the broad conspiracy reflected by this 
agreement has continued and has been progressively widened, both as 
to companies and geographic areas. 

The as-is agreement purported not to apply to the domestic United 
States market, but the Government charges that it directly involved 
exports from the United States. In furtherance of the agreement, 
according to the complaint, Standard Oil Co. (New Jersey), incor- 
porated on January 4, 1929, just a few months after the agreement was 
concluded, Export Petroleum Association, Inc., under the Webb- 
Pomerene Export Trade Act. During 1929 and 1930, it further al- 
leges, Standard Oil Co. (New Jersey), Gulf Oil, Standard Oil of 
California, Socony, and Texas, together with Atlantic Refining Co., 
Cities Service Co., Continental Oil Co., Maryland Oil Co., Pure Oil 
Co., Richfield Oil Co., Shell Oil Co., Sinclair Oil Corp., Tidewater 
Associated Oil Co., Standard Oil Co. (Indiana), and Union Oil Com- 
pany of California, executed membership agreements with Petroleum 
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Export Association, Inc., and filed them with the FTC. The purpose 
of the Petroleum Export Association, Inc., was to provide a mecha- 
nism by which exports from the United States could be regulated in 
such a manner as not to disturb as-is arrangements in foreign areas, 
according to the FTC report, on page 202. 

The Government’s complaint proceeds to assert that the FTC called 

attention to the doubtful legality of such agreements and the associa- 
tion became inactive in 1930 and was dissolved in 1936. 
_ The Cuarrman. I want to call your attention to the fact that the 
interim crude oil supply agreement dated March 24, 1948, between 
Anglo-Iranian Oil Co., Ltd., and Socony Vacuum Oil Co., among 
other things, contains in clause 3 the following: 

The buyers undertake that the crude petroleum delivered hereunder will not 
be shipped elsewhere than to or processed at refineries situated elsewhere than 
in the United States of America, save with the consent of the sellers given in 
advance in writing. 

Mr. Emmercuicx. That, Mr. Chairman, is one of a series of three 
agreements worked out about that time which become, a little later, 
part of the charges in this case. 

There was an agreement related to the one you referred to between 
Anglo-Iranian and Jersey and these fit together and, as I shall point 
out later, when these two agreements became operative and when the 
pipeline in the Middle East came into operation following these agree- 
ments—when they became operative and when the production in Saudi 
Arabia began to come on the market—all of these things together had 
a profound effect upon the pattern of our industry and its growth, 
and at a later point advert to these facts in their proper context. 

Now, to continue with the statement, I have just said that the asso- 
ciation was dissolved in 1936. 

But, as the complaint proceeds to allege, without the use of that 
association the five duttadasite went forward with further implemen- 
tation of, and effectively maintained their commitments to each other 
in, the as-is agreement. The measures by which this was accom- 
plished progressively over the years are detailed in large part in the 
Government’s complaint in a recital of the principal means and meth- 
ods of the conspiracy. 

The consequences of the proliferating and continuously expanding 
cartel were to bring it about at the 5 defendants, including their 
subsidiary and affiliating corporations and their cartel partners, to- 
gether controlled, when the suit was started as the complaint alleges, 
more than 81 percent of the world’s estimated crude-oil reserves and 
90 percent of the crude-oil reserves outside of the United States, Mex- 
ico, and Russia; and 55 percent of refining capacity of the free world. 
They owned virtually all pipelines outside the United States, and 
they controlled snerenieaalals two-thirds of the world’s privately 
owned tanker fleet. 

The precise effects of these controls, according to the compla‘nt, are 
these: That interstate and foreign commerce of the United States in 
petroleum and petroleum products has been unreasonably restrained, 
und that imports and exports from the United States have been un- 
reasonably restrained and monopolized ; that the production of petro- 
leum and the development of petroleum resources in the United States 
have been restricted and suppressed as a result of the illegal activities 
of the defendants relating to imports and exports; that the defend- 
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ants have acquired to the exclusion of others the power to import into 
the United States large quantities of foreign petroleum at a cost sub- 
stantially below the costs of other competing American oil compa- 
nies, thereby acquiring substantial competitive advantage over such 
other American oil companies; that the defendants have been enabled 
successfully to maintain and increase the domestic market prices at 
which they sell petroleum and products imported by them into the 
United States at levels higher than would exist except for defendants’ 
monopoly control; that world prices for petroleum and products have 
been fixed and world markets have been divided among the parties; 
and that prices charged by the defendants to agencies of the Federal 
Government for foreign petroleum and products required for military 
and defense purposes have been increased and maintained at high and 
artificial levels. 

Those have been the consequences that the complaint seeks to rem- 
edy, which will terminate these, dissipate their effects, and prevent 
their recurrence. 

Now comes, Mr. Chairman, perhaps the most important thing that 
I have to say: Perhaps the most important consequence of these 
alleged cartel activities has been the artificial regulation of the growth 
of our domestic industry. During the grand-jury investigation the 
Government pointed out in court that when the cartel companies in or 
about 1948 put into operation pipelines in the Middle East and long- 
term supply contracts to which you have referred and others which 
I have mentioned, which directed where the crude oil should be sold, 
there followed a very sharp reversal of our foreign commerce in crude 
oil. Until that time we had large export markets and we were a net 
exporter of crude petroleum. 

Very sharply after 1948 we became a net importer of crude petro- 
leum, and this trend has been increasing. The National Petroleum 
Council issued on May 5 a report of its committee on petroleum im- 
ports, setting out statistics for the industry through the calendar 
year 1954. It shows that imports of crude oil and refined products 
were 6.9 percent of our total supply in 1946, and rose to 13 percent in 
1954. Imports of crude oil in 1946 were 236,000 barrels a day, and 
by 1954 were 656,000 barrels a day. 

The report then makes this most significant statement, it calls atten- 
tion to the fact that growth of our proved domestic reserves has not 
kept pace with the growth of demand since 1948. This is to me of 
grave significance; it is a grave matter and I would like to elaborate 
on it. 

The Cuarrman. In other words, these companies are so powerful 
thev are able to reverse a trend, a pattern ? 

Mr. Emmerctick. That is correct. And, more than reversing the 
pattern between import and export, what has happened, Mr. Chair- 
man, is that new additions to our reserves are not being made at the 
same rate as new additions to our demand. That is one point. 

The other point I want to make is that we are still in an uncomfor- 
table position, as I see it, with respect to our reserve productive 
capacity, over and above what we are consuming. 

Now, if I may, I would like to go on and elaborate that. 

In a release by the American Petroleum Institute dated March 16, 
1955, there is set out as table 5B a summary of proved reserves as 
reported for 1946 and thereafter. We added to our proved reserves 
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in 1951, 2,199,633,000 barrels over 1950. But in 1954 we added only 
615,918,000 barrels over 1953. Inthe same period we find that imports 
of crude oil rose from 179 million barrels for the year 1951 to 
239,400,000 barrels for 1954. 

The Cuatrman. In other words, increased imports of crude oil were, 
of course, to the great advantage, profitwise, at least, of the cartel. 

Mr. Emmeratick. Precisely. 

The Cuatrman. Is that correct? 

Mr. Emmeratick. May I have that again? 

The Cuarrman. This trend which you indicated, where the imports 
of crude oil increased undoubtedly was of great advantage to these 
defendants in the cartel case? 

Mr. Emmercuick. Yes; and that is because, you see, the defendants 
in the oil-cartel suit account for something between 75 and 85 percent 
of the imports of crude oil into the United States and the imports of 
the nondefendants, I think, are without significance, both as to size 
and because they are free, but these defendants bring in cartel- 
regulated imports and they account for 75 or more percent of the 
imports which are then used, Mr. Chairman, by these same companies 
in their own refining operations. 

This oil does not come here to be sold on the market. This oil, 
which costs very much less, comes here and is refined into gasoline 
or other products and is sold at the same price as gasoline and other 
products produced from much more expensive domestic oil. 

The Cuatrman. And the ordinary automobile owner is not 
acquainted with these facts. 

Mr. Emmercriick. No, he is not. 

I think there is need for more elaboration before the picture is 
complete. May I go on? 

The CHamman. Yes. 

Mr. Emmercuick. The May 5 report of the Committee on Petroleum 
Imports, to which I have referred, says, and I am reading from page 
2 of that report: 

In general, the period 1946-54 was one of increases in demand for domestic 
production and imports, except that crude oil production had to be decreased 
in 1949 and 1954. 

Mr. Chairman, we had to cut down our production in 1949 and 
1954 to make room for these imports. Production is curtailed because 
of increased imports by these defendants. 

Hence, when we see figures which show that our reserve productive 
capacity above consumption has increased in the last few years, I 
think we cannot get very much comfort from them because much of 
the increase is due to the curtailment of production and the substitu- 
tion of imports. Of course, that makes the reserve productive capacity 
appear greater but it is due in large measure to the substitution of 
these imports and not to new finds of new petroleum fields in the 
United States. 

In late 1952 we had a reserve productive capacity of about 1 million 
barrels a day. When we had that reserve productive capacity, Mr. 
Chairman, the Secretary of the Interior spoke of it before a meeting of 
the American Petroleum Institute in a speech which I think was de- 
livered November 12, 1952, and he said. and I em quoting him from 
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an article which appeared in the Washington Post, on November 14, 
1952: 

Oscar I.. Chapman, Secretary of the Interior, said that there is a danger 
of oil shortage in case of war. He said, “I do not violate security when I say 
that at present we do not begin to have the reserves we should have in order 
to provide not absolute security but just a minimum of security that would 
cive us room to maneuver in the opening months of a war.” 

Mr. Chairman, I think we are in a better position than that today, 
but as I Jook at the available figures, I feel that we are not in a very 
much more comfortable situation and I feel that the situation today 
is illusory, because while we appear to have more than 1 million 
barrels reserve capacity above consumption, it is because we are sub- 
stituting for production these increasingly large imports by these 
defendants. ‘The spread, therefore, between production and total out- 
side productive capacity is deceptive, and if we should be cut off from 
foreign sources of supply by a war we would be in a situation, I hope 
not as uncomfortable as the one that the Secretary adverted to in this 
speech, but one not as comfortable as the existing figures show be- 
cause, as I just read from the import committee’s report, we had to 
cut down our production in 1949 and 1954 to make room for these 
imports. 

The Cuarrman. If the oil that is imported is as important as you 
indicate, and I am sure it is, isn’t it possible that in another war we 
could be readily cut off from our supply and then our domestic 
reserves would be insufficient ? 

Mr. Emmercuick. That is correct. We could be readily cut off from 
our supplies and we would then be dependent upon our domestic 
reserves, 

The Cuairman. And is this a condition brought about by those 
companies who invoke national security to get their documents 
classified ? 

Mr. Emmercuick. I think this cartel has now brought about a 
situation where the incentives which free competition would provide 
to explore for and to enlarge our proven reserves, that those incentives 
are curtailed by the artificial bringing here by agreement by these 
companies and their foreign partners of larger and larger quantities 
of foreign crude oil. 

Now, if I may go on, let me refer to the report issued by the White 
House on February 26, or rather a release issued by the White House, 
describing and quoting from a report of the President’s Advisory 
Committee on Energy Supplies and Resources Policy, on this subject, 
as to which the Committee says: 

The Committee believes that if the imports of crude and residual oils should 
exceed significantly the respective proportions that these imports of oils bore 
to the production of domestic crude oil in 1954, the domestic fuels situation could 
be so impaired as to endanger the orderly industrial growth which assures 
the military and civilian supplies and reserves that are necessary to the national 
defense. There would be an inadequate incentive for exploration and the 
discovery of new sources of supply. 

But in May, Mr. Chairman, the industry itself went far beyond this 
statement, and I would like now to read to you what the industry 
itself has said on this subject. 


63478—55—pt. 2——-12 
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In the May 5 report of the Committee to the National Petroleum 
Council, this is said: 
1. The continued increase in imports of crude oil coupled with a decline in 


exports of crude oil and its products has damaged in varying degrees segments 
of the domestic oil industry. 

2. Further increases of imports without regard to the principle of only supple- 
menting the domestic production of crude oil and its products will seriously 
damage the domestic oil industry and thus affect the domestic economy and the 


national security. 

The Cuatrman. What is the administration doing now to cope with 
this? 

Mr. Emmercuick. I don’t know, Mr. Chairman, I am no longer in 
the Government. ; ; 

The Cuarrman. Well, it seems to me that if these imports of this 
cartel affect our industrial progress and affect our national security, 
present and future, and affect our general welfare, then I think that 
the administration certainly is duty bound to endeavor to wrestle 
with this problem. 4 

Mr. Emmercuick. Well, Mr. Chairman, in the prosecution of this 
case 

The CuatrMan. There could be an injunction of one sort or another. 

Mr. Emneretick. If I may go on and point up the picture as found 
by this committee a little more fully, the committee in reaching these 
conclusions that I have just quoted said this: 

Circumstances existing through 1954 have not thus far kept domestic explora- 
tion and drilling from increasing. Even so, proved domestic reserves have not 
kept pace with the growth of demand. 


And here I would emphasize the next statement: 


To the extent that imports exceed the level needed to supplement our domestic 
supplies and operate to retard domestic exploration and development, they have 
an influence contrary to the Nation’s economic welfare and security. 

You will note, Mr. Chairman, the committee does not say they will 
have or could have or would have. It uses the present tense. 

What I have referred to, when you take it altogether, indicates that 
the imports of the cartel companies are more than a supplement to our 
own supply and that they do have the effect referred to in the report 
of the President’s committee, as pointed out in the later report of this 
industry committee. 

The defendants, I would point out, have large interests here, and in 
the Middle East, where the governments look upon them as agencies 
to produce and sell their oil and to promote their best interests. They 
are also under pressures to advance the interests of the Government 
and to serve its best interests. Since 1948, however, Middle East 
crude has been imported by these defendants into the United States 
in increasing quantities, while our additions to reserves are lagging 
behind our increases in demand. 

Mr. Maerz. What relationship does Price Waterhouse have to the 
defendants in the oil cartel case? 

Mr. Emmercuick. I didn’t get the question. 

Mr. Maerz. What has been the relation of Price Waterhouse to 
the defendants in the oil cartel case? 

Mr. Emmerecrick. Well, Price Waterhouse has served some at least 
of these defendants for very many years. 

The Cuairman. The defendants in the oil cartel? 
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Mr. Emmercuickx. Yes. I don’t recall how many. 

The CuatmrmMan. We will adjourn pretty soon, after you have fin- 
ished your prepared statement. Can you come back at 2:30? 

Mr. Emmercuick. Yes, of course. 

The Cuarrman. All right, will you proceed ? 

Mr. Emmereiick. Now, what I wish to point out is that when this 
is the picture, then any talk of conservation becomes wholly a smoke- 
screen and a sham. Of course, we need to practice conservation. 
There is no question about that. The question arises with the substitu- 
tion of the cartel-imported crude in increasing quantities artificially 
stifles incentives to enlarge our proven reserves. This transcends the 
limits of conservation. Those.limits have been stated by the industry, 
and if I may I would like to read briefly from an industry statement. 

This is all the more to be accepted because it is an industry state- 
ment. 

I would like to read from a statement by Mr. Bruce J. Brown, who 
was vice president of Standard Oil of Indiana, a public statement 
which he made shortly after the war on the capabilities and the limita- 
tions of the petroleum industry for war. Mr. Brown said: 

Some unthinking persons have argued that national security demands that we 
keep all of our domestic reserves locked up and run our country exclusively and 
as long as possible on the oil we can buy from other countries. The absurdity 
of such a scheme from the standpoint of military security is immediately appar- 
ent. Enemies would have only to cut off our foreign sources of oil in order to 
render us impotent. We must at all costs maintain our domestic producing 
industry in a healthy state. 

The CHarrman. And yet you have sister companies to the Standard 
Oil of Indiana doing the very opposite to what the president of Indi- 
ana Says. 

Mr. Emmercuick. Well, I don’t know whether it isa sister company, 
whether it is correct to describe Standard Oil of New Jersey as a 
sister, company 

The CHarrmMan. Well, controlled by the Rockefeller interests 

Mr. Emmercuick. Well, that may be. I am not familiar with the 
control of Standard of Indiana. 

Well, now there is more, but I think we have transcended by far 
in the picture I have indicated from the statistics and reports that I 
have read from, any fair practice of conservation. 

We must maintain the strength of our domestic industry and add 
sufficiently to our reserves or we will not be able to have adequate 
petroleum and its products if we should be cut off from foreign sources 
of supply. 

Mr. Chairman, it may be that the successful completion of the Gov- 
ernment’s case—and I should like to say, in view of everything that 
has come forward here this morning, I believe that Judge ‘Barnes and 
the Attorney General both wish to vigorously prosecute it—it may 
be that the successful completion of the Government’s case might pos- 
sibly, by creating market freedom, result in greatly excessive imports 
of low-cost oil into the United States market. Now, if that should 
prove to be economically bad for this country, then that situation 
could be controlled by the Congress or the President or by both in 
the public interest, and we would be free from control of the future 
course of our industry by a group of private companies who are oper- 
ating in a cartel with foreign companies, who together exert these 
vast controls over the future shape and form of our industry. 
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There is no reason, however, to hold such a gloomy view of the 
possible consequences of a successful completion of this case. The free 
enterprise system, as we look backward, has always done well and we 
have achieved great things by it: and antitrust enforcement has been 
followed only by uniform growth and advancement. The divestiture 
of the old oil trust in 1911, of the tobacco trust, of the du Pont powder 
trust, and of many others, has been followed always, in the history of 
antitrust, by the growth of every component of the divested enter- 
prise. Now, when we look backward and see this uniform success 
and uniform growth, I can see no principle upon which we must con- 
clude when we look forward that we are going to find as the aftermath 
of the enforcement of the antitrust laws, destruction and decline and 
decay. 

When we find the antitrust laws moving forward, as they are under 
Judge Barnes’ supervision and direction, to meet the insistent prob- 
lems which I have endeavored to outline here, it becomes clear that 
these laws are not simply a means of securing price advantages for 
consumers, or even access to lawful businesses on the part of all as to 
common right of all men. In proceeding against international cartels 
which have the purpose and effect of restraining our commerce, these 
laws are a most important and useful instrument for protecting and 
advancing the national security. 

That concludes my statement, Mr. Chairman. 

The CHarrmMan. The committee will now adjourn to resume at 2:3 
You will be back ? 

Mr. Emmercuick. Yes. 

(Thereupon, at 1:05 p. m., the committee recessed to reconvene 
2:30 p.m. of the same day.) 


AFTERNOON SESSION 


(Present: The same as heretofore with the following additions: 
Representatives Fine and Scott.) 

The CHarrMAn. We will resume the session. 

We hope to finish the questions and answers, Mr. Emmerglick, in a 
short while, because we have several other witnesses waiting. 

Mr. Emmercuick. I will beas brief as possible. 


STATEMENT OF PROF. LEONARD J. EMMERGLICK—Resumed 


Mr. Harkins. When Assistant Attorney General Barnes was be- 
fore this subcommittee, in connection with the oil cartel case, he stated 
that it was the policy of the former administration, as well as this 
administration, to institute civil proceedings. 

Now, this administration did bring a civil complaint. Is there any 
difference between the recommendations for a civil action under the 
Truman administration and the recommendations for a civil action 
under the Eisenhower administration ? 

Mr. Emmercuick. Well, I have looked at Assistant Attorney Gen- 
eral Barnes’ testimony, Mr. Harkins, and I observed a statement along 
the lines to which you have referred. 

I think that Judge Barnes was speaking generally, and speaking 
that way, he was correct. 

However, there is a difference between the institution of the civil suit 
and the recommendations or position taken by President Truman. 
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President Truman’s letter with respect to the substitution of a civil 
proceeding for the grand jury investigation was made public shortly 
after his letter went to Attorney General eens 

It appeared in a number of publications ; I think also in the Con- 
gressional Record. I have a copy of it here. 

Mr. Harkins. Would you read it, please. 

Mr. Emmerewickx. Yes. It is dated January 12, 1953: 


Dear Mr. ATTORNEY GENERAL: As a result of factors which have emerged since 
the institution of the current grand-jury investigation of the international 
activities of the major oil companies, I am of the opinion that the interest of 
national security might be best served at this time by resolving the important 
questions of law and policy involved in that investigation in the context of civil 
litigation rather than in the context of a criminal proceeding. However, I 
believe that this would be the case only if the companies involved agreed to the 
production of documentary material which the companies are required to produce 
under an existing order of the court based on grand jury subpenas. 

Consequently, I ask that you promptly confer with representatives of the 
companies to ascertain if they will agree to enter into a stipulation to that effect. 
If they will, I ask that a civil proceeding be instituted accordingly, and that 
appropriate steps be taken to cause the termination of the pending grand-jury 
proceedings. 

Mr. Harkins. Was such a stipulation, in fact, made? 

Mr. Emmercuick. Following this letter, following the receipt of it, 
Attorney General McGranery called a meeting of counsel for the 
companies, and inquired whether the companies ; would agree to pro- 
luce the documents which they were then under order to produce if'a 
civil suit were brought, that is to say, if they would agree to produc e 
them pursuant to the discovery rules in the Federal “Rules of Civil 
Procedure. 

Such an agreement was not forthcoming, and so no steps were taken 
to drop the grand-jury proceeding and substitute a civil suit. 

When the civil suit’ was filed, shortly before it was filed, Attorney 
General Brownell issued a press release explaining the decision of the 
Department and what it undertook to do, and would undertake to do. 

I thought that among my papers I had copies of the press releases 
issued at about that time. If I may take a moment, perhaps, I can 
find them in my file. 

Well, there was a press release of April 9 in which the Attorney 
General stated that, prior to April 28 a civil complaint would be filed. 

Then the press release goes on: 

The Attorney General stated that a number of the oil companies have already 
expended months of time collecting the documents deemed necessary by the 
Government. The companies will be offered an opportunity but will not be 
required to enter into a consent order for the production of the so-called domestic 
documents in the civil proceedings. The Attorney General explained that the 
rules of civil procedure are so broad and liberal that all of the documents due 
to be delivered on April 28 can be ordered to be produced in the civil action. 

Then, on April 14 there was a further press release in which the 
Attorney General announced— 


that the Department would file a civil complaint on April 21— 
and it goes on to state— 


In preparing for the steps decided upon by the Department, the Attorney General 
conferred with oil company counsel for the purpose of enabling the Department 
to learn what it could report to Judge Kirkland on April 28 as to the willingness 
of major companies to produce in the civil action the documents the court has 
directed them to produce on April 28. 
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That is the April 14 release. 

Then on April 21, when the complaint was filed, there was a press 
release announcing the filing of a suit, describing the charges, and 
which goes on to say : 

Motions being served ask the court to order the five companies to produce their 
documents and those of their subsidiaries and affiliated companies located in the 
United States as to their operations abroad and related activities in the United 
States. The documents sought are the same categories of documents which the 
district court ordered the companies to produce by April 28 in the grand jury 
investigation. 

Mr. Brownell said that if examination of these documents shows the need for 
documents abroad or additional parties, the Government will apply to the court 
for the necessary orders. 

Mr. Harxts. Then when the complaint was filed in April 1953, 
the requirement that President Truman had expressed in his letter 
to Attorney General McGranery had not been met, had it? 

Mr. Emmercuick. That is correct, it had not been met. 

Attorney General Brownell decided to proceed otherwise. I am 
not saying that critically ; I am just recording the fact. 

Mr. Harkins. Yes. As a matter of fact, there was a difference 
between the condition of documentary delivery required by the prior 
administration and this administration with respect to the institution 
of the civil action. 

Mr. Emmercrick. There is a difference; yes. 

Mr. Harxkrns. In another part of your statement this morning you 
were talking about treaties, and that the oil company agreements were 
similar to treaties. 

What is bothering me is that the oil companies have their operations 
in foreign countries, and the foreign governments of those countries 
have a direct substantial financial interest in the oil companies’ opera- 
tions, since the operations are on a 50-50 profit-sharing basis. 

What I want to know is: Does this loyalty or interest of the foreign 
governments have any bearing on the activities increasing imports 
into the United States, which you say has been a detriment or a threat 
to the national security interests of the United States? 

Mr. Emmerouicx. Mr. Harkins, loyalty is a rather subjective qual- 
ity. Ican speak only of objective facts. 

These companies are between two pressures: In a sense they are the 
agents or agencies to whom these foreign sovereigns in the Middle 
East look to promote their best interests in the exploitation of the oil 
reserves in these foreign lands, to get as much of that oil marketed in 
as profitable a way as possible, because there is this 50-50 
arrangement. 

On the other hand, these companies are the major producers and 
marketers in the United States of petroleum products, and the major 
customers for our production of crude petroleum, and they are natu- 
rally under pressures to serve the interests of the United States in the 
best way. 

All that I can do is to point to this fact: That since 1948 middle 

eastern crude oil has been imported by them into this country in in- 
creasing quantities, and to such an extent that the industry itself, in the 
reports from which I read this morning, now is satisfied that these 
increasing imports have already hurt some segments of the industry, 
and the industry’s committee, from which I quoted this morning, points 
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out that our additions to our proven reserves are lagging behind our 


increase in demand. 
Now, those are the objective facts from which one can conclude 


which interests are being best served, in fact. 
The Cuarrman. Then those companies make more money on the im- 


ported oil than they do on domestic production. 
Mr. Emmercuick. Well, imported oil, Mr. Chairman, costs them 


very much less. 

The cost of producing a barrel of oil abroad ranges between some 
37 and 45 cents. Of course, it has to be transported here. 

The cost of producing a barrel of oil in the United States is from 
$2 to $2.25, without transportation. There is a big spread between 
the laid-down cost of middle eastern oil in the United States and 


domestic crude. 
Mr. Harkins. At this point I offer for the record an article from 


the Sunday Star, April 5, 1942, concerning Standard Oil Company of 
New Jersey and I. G. Farben. 


(The Sunday Star, Washington, D. C., April 5, 1942] 
STANDARD OIL, RUBBER AND THE CARTEL QUESTION 
(By Joseph A. Fox) 


Standard Oil is back on the front pages again and a highly interested American 
public is called upon to decide whether the sprawling industrial giant is cast in 
the role of betrayer of the public trust or public benefactor. 

This question was posed 10 days ago when the Justice Department went into 
Federal district court in Newark and filed a consent decree ending a 13-year 
alliance between the New Jersey corporation, holding company for the vast Stand- 
ard Oil enterprises, and I. G. Farbenindustrie, the German dye trust, which, it 
was charged, had stifled the production of synthetic rubber in this country, put 
control of the output of this vital material in the hands of the Hitler govern- 
ment and is “the principal cause of our present shortage.” 

To a Nation accustomed to ride and now facing long walks, the issue assumed 
even more importance a few hours after the court action—in which Standard 
paid fines totaling $50,000—when Thurman Arnold, Assistant Attorney General 
in charge of the Antitrust Division of the Justice Department who was respon- 
sible for the dissolution proceedings, appeared before the Senate Defense Com- 
mittee to amplify the rubber charges and enlarge upon “Standard’s participation 
in the German autarchy program.” Citing examples, he said that as late as 
February and March of last year Standard was selling gasoline that enabled Axis 
airlines operating out of South America to defeat the British blockade. 

“TI think this approaches treason,” said Senator Truman, Democrat, of Missouri, 
as the Government’s story was unfolded. 


STANDARD SEE BENEFITS 


Then Standard took the stand. For 3 days this past week, officials sat before 
the Defense Committee, categorically denying the rubber charges and countering 
with the declaration that it was due to the Standard tieup with Farben that 
the United States today is able to push ahead with the production of synthetic 
rubber, and has a superior brand of gasoline for airplanes, and explosives to drop 
from them. 

Collateral charges likewise were explained away. 

Then the committee dug a little deeper. W. S. Farish, Standard Oil president, 
had told the committee that the gasoline deliveries in Latin America had been 
made “in conformity with the policy” of the State Department. Later testimony 
by Assistant Secretary of State Berle was that this Government had forced dis- 
continuance of the deliveries by taking steps to put the Standard subsidiary in 
Brazil on a blacklist that was being applied to curb Axis trade before this country 
entered the war. 

There that matter rested over the weekend. 
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The Standard-Farben alliance was one of nearly a dozen cartels involving great 
American and European industries against which the Government has moved in 
the last 8 years. Invariably they have concerned materials which now are in- 
dispensable for this country’s war effort, and to several, Farben has been a party, 
the trail of the Dye Trust previously having been encountered in combinations 
dealing with magnesium, pharmaceutical products, dyes, and photo supplies. 
Military optical glass, tungsten carbide for machine tools, and sex hormones, a 
product used for aviators flying at high altitudes, are some of the other fields 
where foreign activity has been in evidence. Allocation to the participants of 
world trade areas has been part and parcel of these agreements, according to 
the Government. 

CLAIMS UNITED STATES PRODUCTION STIFLED 


These world cartels, Mr. Arnold told the Senate committee, have made the 
United States dependent on foreign nations for many of our most vital supplies 
by preventing production at home. Sometimes, he said, the combinations are 
justified by the participants on the grounds that they enable this country to have 
the advantage of foreign inventions. That, he continued, is equivalent to saying 
that by keeping American enterprise out of the field and stifling American ex- 
perimentation, foreign countries are encouraged to do the work for us. 

“The drastic shortage of critical materials today is proof of how fallacious 
that justification is,” he concluded 

Describing the Standard-Farben agreement, which was set up in 1929, Mr. 
Arnold gave this picture: Standard, he said, desired a world monopoly in oil and 
synthetic gasoline. Farben was interested in chemicals. It was arranged that 
in the chemical field, which included synthetic rubber, Farben would have control, 
with Standard turning over to its German associate information or patents cover- 
ing any chemical processes it discovered not directly connected with oil produc- 
tion. In return, he said, Farben agreed to give Standard any patents or discov- 
eries directly concerning oil production, including synthetic gasoline, but at the 
same time reserved its own market in synthetic gasoline. 

The deal was effected through patent pools, Mr. Arnold explained, and it was 
by this means, he added, that the restrictions were applied to American industry. 


REVISED FACT FOR WAR 


“At the direction of German interests,” he charged, “Standard refused to 
license independent producers in the United States for the production of synthetic 
rubber. It turned over all its discoveries to Germany even though Germany 
declined to give anything in return.” An American development, he said, was 
butyl, a synthetic rubber, much cheaper than buna, a Farben development, and 
which he deseribed as “superior to natural rubber” for inner tubes and certain 
other purposes. Standard, Mr. Arnold told the committee, delayed the intro- 
duction of buna rubber into this country because the Hitler government, for 
military reasons, did not want it exploited. Concurrently, he said, the company 
held up on exploitation of its own product. The impasse, he said, had continued 
up to within a short time of the tiling of the decree. 

Mr. Arnold also startled the committee with the information that the 1929 
agreement was revised in 1939, after Germany was at war, to provide for “a 
modus vivendi which would operate through the term of the war, whether or not 
the United States came in.” 

Mr. Farish disposed of the “modus vivendi” issue before dealing with rubber. 
The contracts with Farben, he pointed out, were negotiated in 1929, and were to 
run 18 years. 

“As you gentlemen doubtless know,” he continued, “contracts such as these 
are not, in law, abrogated, but merely suspended when the parties’ nations are 
at war. The parties to such contracts must therefore find some way of getting 
along with their own business while the contracts are so suspended.” 

About 2,000 patents were involved in the combination, and the patent licens- 
ing business had been conducted through 2 American corporations—Standard- 
I. G. and Jasco—in 1 of which Standard owned 80 percent and the other, 50, 
with the remainder in German hands. Most of the patents had originated with 
Farben, and legal title to them, especially the foreign patents, had been left 
with I. G. to avoid expense of transfer. With Germany blockaded and neces- 
sary contracts with Farben cut off—and the possibility that the United States 
might be drawn into the war—Mr. Farish explained, the problem that confronted 
the company was to get legal title to every patent anywhere in the world ‘“‘in 
which we had an important interest,” and to get rid of the German interest 
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in the American corporations. A trusteeship which took care of the interests of 
both parties (the German holding now is subject to the account of the Alien 
Property Custodian) was arranged for the patent assignment; then the Ger 
man interest in the two companies was acquired by a cash payment and trade 
of claims in processes which left Jasco controlling everything in the United 
States, France, and England, and Farben the rest of the world. 

The negotiations, Mr. Farish pointed out, were conducted with the permis- 
sion of the British Foreign Office, in line with a request from Ambassador Joseph 
P. Kennedy, while the American State Department facilitated the exchange of 
papers that was necessary. 

MONOPOLY MOVE DENIED 


As to rubber, Vice President Frank A. Howard denied that the Farben agree- 
ment was a move toward a production monopoly. At one stage he told the 
committee that “the agreement was a cooperative arrangement * * * to share 
in research and patents.” At another he said that “the interest of Standard Oil 
in patents is primarily to benefit its own operations; licensing is secondary.” 

At the outset, he said, little importance was attached to the rubber patents, 
because of the cost of production. Standard, he said, believed at that time 
that the hydrogenation process it acquired would be its principal gain, and 
up to the present, it has so proved. By this process, oil may be made from 
coal, and it also is used to convert crude petroleum into gasoline or lubricating 
oil. 

Germany, no doubt looking forward to a day when it might have to depend 
on synthetic rubber, while at the same time being shut off from oil imports, 
developed a process for making rubber from coal. This is buna, which reputedly 
today is supplying Germany’s military and industrial needs. Buna also can be 
produced from oil, and it is this type that now is in production over here. 

After buna came butyl, the oil product Standard developed. 

These two synthetics have caused most of the shooting since the case against 
Standard broke. 

ONE-SIDED EXCHANGE CHARGED 


One of the Arnold charges was that Farben was refusing to turn over its 
buna process to Standard, but that the latter was giving the Germans all the 
information needed on butyl. This was denied, despite efforts of members of 
the Senate committee to wring such an admission from the two Standard wit- 
nesses. Mr. Farish said that as late as 1935 Farben was so dissatisfied with 
the results of the buna experimentation that consideration was being given to 
the purchase of a synthetic rubber developed by du Pont. Mr. Howard said that 
even in 1937 the buna outlook was poor. 

According to Mr. Farish, the public patents gave all the information on the 
process that anyone needed. Committee members were skeptical. 

Mr. Farish said that Standard had asked for details on synthetic plant 
construction, being desirous of taking advantage of any economies effected by 
the Germans, but that was after the war had started, and the answer was “No.” 

Questioning of Mr. Howard by Senator Kilgore, Democrat, of West Virginia, 
developed that Farben had held off in giving Standard the go-ahead to exploit 
buna—presumably on instructions from higher up—and as late as April 1938, 
according to a memorandum put into the record, Mr. Howard was seeking to have 
this policy reversed. As that official explained to the committee, “No matter 
how strong your position may be, unless you make some use of a patent somevne 
will take it away from you,” and Standard, he continued, had an investment in 
the buna patent that it wanted to protect by development if possible. As he 
explained it, however, control over what to do with the patent reposed in Farben 
until the trade in 1939, Standard being only a minority owner. 


SAYS PATENT PUBLIC RECORD 


So far as giving Farben all details on butyl, Mr. Howard said, that company 
was in no different position than others all over the world, for Standard filed 
its patents in 1938, and they consequently were a matter of public record. 

Standard officials also have pointed out that, as a practical matter, butyl] is of 
no-help to Germany, for the country lacks oil to make it. 

Another charge by Mr. Arnold was that a Standard representative at the Bay- 
way, N. J., plant had withheld information on the manufacture of butyl 
from a Navy man in 1939. Mr. Howard admitted that the technical details of 
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manufacture had not been disclosed to this visitor, a civilian. The Standard 
official said he understood that the Government was interested only in the use of 
butyl, not the experimentation work that was being conducted on it. Industries 
do not ordinarily bare their research operations, he said, and he later emphasized 
that never in 20 years’ experience had he been confronted with a request from 
any Navy representative for such information. 

Allegations that Standard had retarded synthetic development in this country 
brought an indignant disclaimer. 

In January 1989—“8 months before even the European war started and nearly 
3 years before Pearl Harbor,” Mr. Farish told the committee—Standard “sought 
out” the Army and Navy Munitions Board and furnished full information on 
synthetic rubber development, both buna and butyl. From that time forward, 
he said, there has been the closest cooperation. At the very outset, according 
to the Standard president, the “Government was urged to act promptly if there 
was any possibility that rubber supplies might be cut off in the event of war.” 
All the information on butyl was being obtained from laboratory pilot units until 
the middle of March 1941 when engineers were ready to say they could design 
a commercial unit that would operate satisfactorily. At the time of Pearl Harbor, 
according to the witness, Standard had a $4,500,000 investment in butyl and was 
on a productive basis of 7,300 tons annually. 


EXPERIMENTATION HELD HAMPERED 


Another of the Government allegations dealt with the stumbling blocks re- 
putedly put in the way of experimentation in this country by the patent-licensing 
restrictions imposed by Standard, and the further refusal of the company to 
furnish samples of butyl to other companies. No license has been issued under 
butyl patents, according to the Government, and Standard’s own statement shows 
only five companies as having received samples for exploratory work—Fire- 
stone Tire & Rubber, United States Rubber, Acushnet Process Co., General Elec- 
tric, and United Carbon—before the Rubber Reserve Corporation took over the 
allocation. The Army and Navy, Bureau of Standards, and two university 
professors working on defense products likewise had received samples. 

Correspondence introduced into the record showed that in the earlier stages of 
this development, at least, Standard was unwilling to distribute samples for fear 
they would be productive of what Mr. Howard described as “nuisance patents” 
that would be sought by “dozens of people sitting around trying to find some use 
for the product.” 

That Standard presumably still looks upon butyl as an “if” proposition was 
indicated by Mr. Farish’s statement to the committee discussing it only as a 
possibility for the Government program. 

In the case of buna, company officials acknowledged that an effort was made 
in 1939—40 to prevent individual companies from undertaking development of the 
product for use in tires, but insisted that this policy was due to the belief 
that production on a large scale could be achieved only by cooperative action of 
the large companies. 


TWO TYPES OF BUNA 


There are two types of buna, one known as perbunan, a specialty rubber, and 
the other, buna-S, the tire rubber. Rubber companies agreed, Standard officials 
said, that the high-priced perbunan was the only product that had commercial 
possibilities at that time, and that the tire rubber could not be produced “without 
a considerable Government subsidy.” 

The first thought was to organize a concern owned jointly by all participating 
companies, but on advice of counsel that the project would run afoul of the anti- 
trust laws, the idea was dropped. Three rubber companies, however, according 
to Mr. Farish, were interested in producing perbunan, and licenses were offered 
to these with the proviso that the manufacturer would use his plant to turn out 
tires if the Government so asked. 

The licenses permitted the companies to manufacture only for their own needs. 
Any surplus produced was required to be sold to Standard for resale to producers 
of rubber goods generally, the company contending that it had a right under its 
patents to occupy this field. These licenses were described by Mr. Farish as a 
stopgap device until an industrywide, unified venture could be undertaken. The 
Army and Navy Munitions Board believed the best results could be obtained by 
a joint venture, rather than individual experimentation, Mr. Farish said in this 
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connection. The consent decree ends licensing restrictions, and does away with 
patent royalties until after the war. 


FEDERAL ATTITUDE CITED 


Expanding on the efforts of Standard to interest the Government in synthetic 
rubber, Mr. Farish told of interchanges in 1939-40, and recalled that the program 
of the Government itself was reduced from 100,000 to 40,000 tons in December 
1940. Coming eventually to July 1941, Mr. Farish said that in conformity with 
an arrangement by the Reconstruction Finance Corporation details were sub- 
mitted covering a 10,000-ton butadiene (the raw material for butyl) project, and 
one of 15,000 tons. A few days later, the company was instructed to drop plans 
for the smaller plant and go ahead with the larger. Two months later, work on 
this was ordered suspended for a year. Standard, however, went ahead at its 
own expense and “therefore, when Pearl Harbor changed the whole Government 
attitude toward synthetic rubber and RFC telegraphed Standard to go ahead, the 
engineering work had advanced 3 months.” 

As to the relative merits of butyl and buna for tires, the committee was told 
that butyl is about 50 percent as good as natural rubber at 40 miles per hour, 
while buna is practically as good as the natural product at that speed. Butyl, 
not yet in commercial production, can be made cheaper than buna. 

Further answering Mr. Arnold's change that Standard had received “nothing 
in return” in the deal with Farben, Mr. Farish said that among the processes 
acquired was one which had in it the “germ” of synthetic toluol, which is used 
in TNT. High-octane gasoline for airplanes is another development from the 
German patents, he said. 

The Cuamman. May I ask, Mr. Emmerglick, do you know the names 
of counsel for the defendants in the oil. cartel case? 

Mr. Emmerciick. I do not know the names of all counsel. 

The Cuatrman. I think we can read them in the record if you do 
not know. 

Mr. Harkins. Standard Oil Company of New Jersey is represented 
by the firm of Sullivan & Cromwell, with Arthur H. Dean as principal 
attorney and Roy H. Steyer; and also by the firm of Davis, Polk, 
Wardwell, Sunderland & Kiendl, with John W. Davis—now de- 
ceased—Ralph M. Carson, and Taggart Whipple. 

Standard Oil Company of C alifornia is represented by the firm of 
Cahill, Gordon, Reindel & Ohl, and John F. Sonnett is attorney of 
record. Of counsel are William M. Sayre and Robert Kirtland. 

Socony-Vacuum Oil Co. is represented by the firm of Donovan, 
Leisure, Newton & Irvine, with George S. Leisure as the principal at- 
torney; and with J. R. Withrow and Breck P. McAllister of counsel. 

Also Dorr, Hand & Dawson, with Archie L. Dawson and Gold- 
thwaite H. Dorr, represent Socony- Vacuum. 

Mr. Emmercuick. May I interrupt you there, Mr. Harkins? Mr. 
Dawson is now a Federal judge, I believe. 

Mr. Harxrns. I see. 

Gulf Oil Co. is represented by the firm of Dunnington, Bartholow 
& Miller, Frank A. F. Severance, and William F. Saunders. 

The Texas Co. is represented by the firm of Kissam & Halpin, Leo 
T. Kissam and James H. Halpin. Of counsel is Oscar J. Dorwin and 
Charles M. Brooks; they are lawyers of the company. 

The CHatrman. In the report of the Attorney General’s Committee, 
page 99, Eugene Rostow says that the deliberate silence of the Com- 
mittee on the possibility of international action to protect the American 
economy from exploitation by foreign cartels is the most serious single 
defect of the report. 
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I will ask you, Mr. Harkins, of the names of the attorneys which 
you read as representing the defendants in this cartel, which of those 
were members of the Attorney General’s Committee ? 

Mr. Harkins. Well, Breck P. McAllister and John W. Davis who is 
now deceased, were on the committee. According to information that 
the Antitrust Division has submitted to the committee, Jerrold G. Van 
Cise also was involved in the oil cartel case, and he is also on the com- 
mittee. He was not in that list of counsel of record. He is a partner 
in the Cahill firm. 

The CHatrman. Mr. Rostow in his report says that this failure of 
the Committee to take a position was negative action on the part of 
the Attorney General’s Committee and which will have the effect or 
may have the effect of positive action to kill off efforts toward such 
international procedures, to protect the United States economy from 
exploitation as a result of foreign cartels. 

Mr. Harkins. I have an article here from the Wall Street Journal 
of Monday, February 1, 1954: 

Major United States firms given antitrust immunity to join in Iran oil deal. 
Action clears way for American, British, Dutch combine to handle nationalized 
product. 

I will not read the entire article, which will be put in the record. 
Part of it is this: 

The Justice Department action, officials said, gives the American companies 
only the right to join the combine. Mr. Brownell has reserved the authority 
to take action against them if they violate existing laws in marketing the oil 
by such devices as manipulating prices or dividing world markets. 

The Justice Department granted the immunity because the companies, it 
was said, felt a similar assurance by President Eisenhower under the powers 
granted him in the Defense Production Act would be insufficient. 

Now, when Assistant Attorney General Barnes read this statement 
at the hearing, he testified categorically that no immunity had been 
given to any oil company. Do you agree with his statement ? 

Mr. Emmerciick. Well, Mr. Yetkinn, the action of the Attorney 
General took the form of a document which was classified at a very 
high classification, and all papers connected with it were similarly 
classified, and all of my conversations with other members of the 
Government were similarly classified because of the subject matter 
to which they related. 

I noticed, in reading Judge Barnes’ testimony, that he described 
at least negatively, the nature of the action taken by the Attorney 
General, and only because he did so I feel free to speak on that subject. 

If I refused to say anything about it, I might be taken as dis- 
agreeing with Judge Barnes. I think he has made it clear that to 
speak to the extent that he did is appropriate. That being so, I 
will say without any hesitation that he is perfectly correct in what 
he said, that the Attorney General did not grant any immunity. 

The Cuarrman. What did the Attorney General do? 

Mr. Emmercuicx. Well there, Mr. Chairman, I find myself under 
very great difficulty. What the Attorney General did is classified, 
a my knowledge of it is classified and I am not at liberty to speak 
of it. 

The Cuarrman. Do you know how the Wall Street Journal gets 
its conclusion that immunity was granted ? 

Mr. Emmeretick. I do not know, Mr. Chairman. 
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(The article referred to follows:) 


Mason UNITED STATES FIRMS GIVEN ANTITRUST IMMUNITY To JOIN IN IRAN 
Oi DEAL—ACTION CLEARS WAY FOR AMERICAN, BRITISH, DUTCH COMBINE 
To HANDLE NATIONALIZED PRODUCT 


WASHINGTON.—The United States has cleared the way for American, British, 
and Dutch oil companies to create an international consortium to market Iran’s 
oil output. 

The move is regarded as a major step to settle the bitter British-Iranian 
nationalization dispute which has paralyzed the vast oil installations in Iran 
for nearly 3 years. 

Attorney General Brownell, acting under direction of the National Security 
Council, has granted five big American oil companies immunity from antitrust 
prosecution in order to allow them to join the combine. 

The American companies are reported to be Standard Oil of New Jersey, 
Standard Oil of California, Gulf Oil, the Texas Co., and Socony-Vacuum. 

Under a plan now being discussed, these five American firms would join with 
the British Government-dominated Anglo-Iranian Co., and Royal Dutch Sheli 
to move and distribute Iran’s nationalized oil production. 


MONTHS OF NEGOTIATION IN PROSPECT 


Many months of negotiation are in prospect yet, both among the companies 
and between the British and Iranian Governments, before the plan can be put 
into effect. 

Top American officials, however, are confident this approach eventually will 
solve the Iranian oil crisis. Herbert Hoover, Jr., Special Petroleum Adviser 
to Secretary of State Dulles, is now in London discussing the plan with British 
Government and company officials. 

The Justice Department action, officials said, gives the American companies 
only the right to join the combine. Mr. Brownell has reserved the authority 
to take action against them if they violate existing laws in marketing the oil 
by such devices as manipulating prices or dividing world markets. 

The Justice Department granted the immunity because the companies, it was 
said. felt a similar assurance by President Eisenhower under the powers granted 
him in the Defense Production Act would be insufficient. 


NO TIME LIMIT UNDER PLAN 


Company executives pointed out any such White House go-ahead would expire 
if and when the Defense Production Act died. Therefore they requested and 
got a broader immunity, which has no specific time limit. 

The idea of an international combine to help solve the Iranian-British oil 
problem Was originally conceived by the Truman administration. Mohammed 
Mossadegh, ex-Irunian Premier, balked at accepting any such arrangement. 
But now that Mr. Mossadegh has been booted out, American officials believe 
Premier Fazolah Zahedi may accept the plan, provided a satisfactory deal for 
compensating Britain for its seized properties in Iran can be agreed upon. 

The Cuatrman. Can the Attorney General give an opinion to any 
private individuals under the law 

Mr. Emmerctick. Well, I understand 

The CuarrMan (continuing). Of that sort? 

Mr. Emercuick. I understand that the Attorney General’s opin- 
ion-giving functions are controlled in part by statute, and in part by 
regulations of the en and they do not embrace giving opin- 
ions to private individuals or companies. 

The CuairMan. So if an opinion was given by the Attorney Gen- 
eral to the members of the oil cartel it would have no legal effect 
whatsoever ? 

Mr. Emmercuick. I think that is correct. 

I should go further and say that I think the Attorney General did 
not give any opinion to members of the oil cartel. 
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Mr. Marerz. Mr. Emmerglick. Would you say that the Attorney 
General gave an opinion to officials of the Executive Department of 
Government ? 

Mr. Emmerctick. That is correct; he did. 

The Cuarrman. He has a right to do that, of course. 

Mr. Emmercuick. Of course, he has. 

Mr. Marerz. Presumably, this opinion is more than a scrap of paper 
and, presumably on the basis of this opinion, the oil companies went 
ahead and set up this Iranian consortium; is that not correct ? 
ne KmMerciick. Well, those are assumptions in which one may 
indulge. 

The gentleman here this morning from the State Department said 
as much as that, so that you do not need my assumptions to support it. 

As I heard his testimony, he said the Attorney General gave an 
opinion to the National Security Council, and I understood him to 
say that thereafter the National Security Council made it available 
to the companies. 

Mr. Materz. Do you know whether or not these major oil companies 
were willing to participate in the Iranian consortium, absent an 
opinion by the Attorney General ? 

Mr. Emmercuick. I know the answer to your question, Mr. Maletz, 
but my information is classified, and I cannot divulge it. 

The Cuarrman. We do not want to press you, and I respect your 
views in that regard. 

May I ask you this question: If the authority of the President were 
invoked under the Defense Production Act, and an opinion was given 
granting immunity, that immunity could only continue until the end 
of the operation of that act; is that correct ? 

Mr. Emmercuick. That is correct, as I understand the statute, Mr. 
Celler. 

The Cuatrman. And the Defense Production Act will soon expire; 
is that correct ? 

Mr. Emmerctick. That is correct. 

The CuarrMan. So that it is reasonable to expect and assume that 
that kind of immunity would be unsatisfactory; is that correct? 

Mr. Emmercuick. Well, considering the period of years over which 
the Iranian consortium is to operate, according to the press, clearly 
it would not be satisfactory if an immunity were essential in the minds 
of the companies. 

The Cuatrman. The companies, therefore, sought other means, I 
presume; is that correct, or don’t you want to answer that? 

Mr. Emmercuick. Well, I think I should not go further than I have, 
Mr. Chairman. 

The Cuarrman. If an opinion was given by the Attorney General 
granting immunity, and it was given to the National Security Council 
or some branch of the Government, and by that branch of the Govern- 
ment imparted to the oil companies, that would be on the assumption 





that the oil companies had a far greater arrangement 
Mr. Emmercuick. Well, your question, Mr. Chairman, concerns an 
opinion given granting immunity. 
Now, I have said to you, as Judge Barnes did, that no immunity 
has been given. 
The Cuarman. Let me ask you this question: Assuming, and I 
ask you as a lawyer, that a letter or an opinion is given by the Attorney 
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General to some branch of the Government. To what extent is that 
opinion binding? 

Mr. Emmerciick. Well, it is a familiar principle, I think, that the 
people of the United States, the 160 million, cannot be estopped, so 
to speak, by mistakes, shall we say, on the part of the officials who 
function for them from time to time in the executive establishment. 
Therefore, if an Attorney General should attempt or undertake to 
give an immunity from the antitrust laws outside of the authorization 
which appears in the Defense Production Act or a similar one in the 
Small Business Act, in my opinion, such an attempted immunity 
would, as a matter of law, be ineffective. 

The Cuairnman. When you grant immunity, the assumption is that 
some wrong has been done and that, therefore, you are granted for- 
giveness, is that right ? 

Mr. Emmercuick. Or that some wrong might be done in the future, 
that some wrong is contemplated. 

The CHatrmMan. Therefore, if immunity was in any way given to 
this oil cartel, the assumption is there was a violation of the antitrust 
laws, and there was concomitantly an act of forgiveness. 

Mr. Emmereuick. Well, I think 

The Cuatrman. Or there would be in the future. 

Mr. Emmercuick. I think any immunity would relate to either what 
was expected to be a future violation or what was thought to be a past 
violation; yes. 

Mr. Materz. Mr. Emmerglick, let me ask you this question. I do 
not know whether you are free to answer it: Did you or did you not 

take the position that this Iranian consortium would be a violation of 
the antitrust laws? 

Mr. Emmercuick. Mr. Maletz, the position which I personally took 
in the performance of my official responsibilities is now incorporated 
in a memorandum which I prepared, which is classified I think, either 
secret or top secret, so that obviously I am in no position to speak about 
my position. 

Mr. Maerz. May I inquire further with respect to the documents 
in the oil cartel case, as distinguished now from the Iranian con- 
sortium, did the prapextunnt of Justice itself make the decision to 
classify these documents ? 

Mr. Emmerciickx. Well, I must say two things, in answer to your 
question: These documents are, strictly speaking, not classified; they 
are treated as classified. They are treated as though they were 
security documents. They are not generally available to people in the 
Division. They are kept under the kinds of locks which are required 
for security documents, and so on. 

They are treated as classified as distinguished from being, in fact, 
classified. 

Now, as to whether the Department itself made those decisions, 
speaking generally, first, the Department did not set out to put a 
broad cloak of classification over the documents that it secured from 
these companies. 

As I endeavored to explain this morning, we were met with all kinds 
of objections and obstacles to securing sin documents by grand jury 
subpena, and later by motions in the civil ca 
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The companies’ protestations that the documents involved national 
security were backed up by addresses made to the Department of other 
agencies in the executive branch. 

To get on with the job of getting this case tried, the Department 
finally suggested that we would be willing to have any document that 
we proposed to use in court examined by a screening committee. 

Mr. Materz. I believe you went into that procedure this morning. 

Mr. EmMercuick. Yes. 

Now, it is as a result of that original proposal that the Department 
has treated these documents as classified, to keep faith with that. 

Mr. Materz. Is it fair to say that these documents have been treated 
as classified by the Department of Justice at the request of the defend- 
ants in the Oil Cartel case ? 

Mr. Emmereuick. Oh, I think so. 

Mr. Harkins. How do the joint operations set forth in the com- 
plaint in the Oil Cartel case compare with the arrangements which 
had been made public concerning the Iranian consortium ? 

Mr. Emmereuick. Well, I can think of one surface indication which 
provides a basis of comparability. I emphasize it is a surface 
indication. 

As I read the public materials, particularly a publication called the 
Iranian Oil Agreement, issued by Standard Oil Company of New 
Jersey, it appears that the foreign companies have a 60-percent interest 
in the consortium, that is to say, Anglo-Iranian 40 percent, Royal 
Dutch Shell 14 percent, and the French company 6 percent, and the 
5 American companies have the remaining 40 percent. 

Now, if we go back into the history of the cartel as charged by the 
Government in this complaint, and as outlined in the Federal Trade 
Commission report, we see this interesting fact: As pointed out in 
those documents, and as pointed out also in the 1954 issues of Oilgram, 
the trade paper in the petroleum industry, an arrangement has existed 
for some years which the Government charges is part of the overall 
cartel plan, whereby Standard Vacuum Oil Co., which is owned by 
Standard Oil Company of New Jersey and Socony Vacuum, Standard 
Vacuum Oil Co., in entering the Far Eastern markets, made a contract 
with the Shell group, with the result that the Shell group had 60 per- 
cent in the marketing area, and Standard Vacuum, 40 percent. 

Later Caltex, a marketing company of Standard Oil of California, 
and the Texas Co. wanted to get a share of this Far Eastern market, 
and it was finally admitted into the arrangement, and it got 10 percent 
of the American 40 percent, which had been Standard Vacuum. In 
other words, the American companies had 40 percent, and the British 
company 60 percent. 

If you go back further into the publications appearing in the trade 
press and in other publications, you will find that the basic as-is ar- 
rangement was a 60-40 arrangement with the foreign companies, that 
is, the British having 60 percent, and the Americans 40 percent. 

So that you have a pattern of 60-40 beginning in 1928, observable 
again in the Far East arrangements that I described and most re- 
cently an emergence of the same 60-40 pattern of interests in the Ira- 
nian consortium, as reported in this publication by Standard Oil of 
New Jersey. 

Perhaps these gentlemen are given to the science, shall we say, of 
numerology; that may be the explanation; I do not know. 











ANTITRUST AND MONOPOLY PROBLEMS 


The CHarrMan. It certainly is not a mere coincidence. 

Mr. Emneretick. As I say, I do not know, Mr. Chairman. 

Mr. Harkins. You emphasized this morning in your statement the 
significance of this case to our national security interests. In your 
views, how could this litigation be speeded up ? 

Mr. Emmercuicx. Well, Mr. Harkins, again I am in difficulties. 
My views on that are the subject of a memorandum in the files of the 
Department of Justice, of two memoranda, which are classified as se- 
curity information, and I am, therefore, unable to state my views on the 
subject. 

Mr. Harkins. Mr. Chairman, I would like to put into the record a 
portion of a report entitled “The International Petroleum Cartel” 
prepared by the staff of the Federal Trade Commission and published 
by the Senate Small Business Committee. Pages 210 to 228 deal 
with the attempts dating from 1928 of the international oil companies 
to restrict production of oil in the United States. I will not read all. 
J will just put those pages into the record. 

The CuarrmMan. Accepted. 

( The pages referred to are as follow :) 


WORLD PROPOSALS OF THE AMERICAN PETROLEUM INSTITUTE 


At about the time the major oil companies were engaged in drawing up the 
Achnacarry agreement, the petroleum industry began a campaign to control pro- 
duction in the name of “conservation.” 

Paradoxically, this campaign began when extensive drilling for new reserves 
in the United States had resulted in new production sufficient to allay fears of 
an impending shortage. Thereafter, domestic production continued to increase 
to a peak in 1929.* As production increased, the oil companies and the United 
States Government turned their attention from the discovery of new domestic 
reserves to the conservation of those already proved and in production. To this 
end the President created the Federal Oil Conservation Board by Executive order 
late in 1924.% Congressional legislation respecting the Board’s operations was 
limited to appropriations to cover the expense of the studies, the object of which 
was to recommend methods of conservation. 

From 1924 to 1928, American petroleum interests cooperated with the Oil Con- 
servation Board in a series of research projects to develop more efficient methods 
of prodouction and conservation of oil. Among the proposals put forth jointly 
by the industry and the Board were recommendations for control of production 
from flush producing fields. This was done as part of an oil-conservation move- 
ment which the industry characterized in 1945 as “effective and * * * still in 
operation in the United States.”“ The conservation controls so described are 
those embodied in the system of proration of production through interstate 
compacts. 

Coordination of United States conservation with cartel objectives 

At one time an effort was made to expand the American conservation pattern 
into a world-wide movement. The effort was spearheaded by the American 
Petroleum Institute, which called “a conference of representatives of the larger 
producing companies * * * at New York for informal discussion of the entire 
problem.” “ ‘This conference took place on July 30, 1928, antedating the formu- 
lation of the Achnacarry agreement by about 6 weeks and “Discussion concerned 
the too rapid development of the fertile oil fields of South America, and a com- 
mittee was appointed to make a general survey of the situation. Matters as- 
sumed a world-wide aspect when in August representatives of American, British, 
and Dutch oil companies discussed various phases of the subject abroad.” “ 


8 United States production increased quite steadily from 355,928,000 barrels in 1918 to 
782,407,000 barrels in 1923. and thereafter continued to grow at a somewhat similar rate 
to 1,007,323,000 barrels in 1929 (De Golyer & McNaughton, op. cit., p. 28). 

The Federal Oil Conservation Board consisted of the Secretaries of War, Navy, Interior, 
and Commerce. 

*§ American Petroleum Interests in Foreign Countries, op cit., p. 308. 

“ Tbid., p. 308 

“7 Tbid., pp. 308-309. 
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In December 1928, Sir John Cadman of Anglo-Persian Oil Co., addressing a 
meeting of the American Petroleum Institute, emphasized that “economic cooper- 
ation” would solve the industry’s problems. Three months later the American 
Petroleum Institute appointed a Committee on World Production and Consump- 
tion of Petroleum and Its Products, with a membership of about 80 representa- 
tives of oil companies producing in the United States and South America. On 
February 25, 1929, the Federal Oil Conservation Board issued a report in which 
it pointed out that the United States was “exhausting its petroleum reserves at 
a dangerous rate,” and recommended not only cooperation in the development of 
foreign oil fields, such as those of Mexico and South America, but also larger 
imports to reduce the depletion rate of the United States.“ 

Three weeks later on March 15, 1929, the first control plan of the American 
Petroleum Institute’s Committee on World Production and Consumption of Petro- 
leum and Its Products was presented at a meeting in Houston, Tex., attended by 
both Federal and State Government representatives, as well as industry repre- 
sentatives. The committee recommended that 1928 production of crude oil in 
the United States should be considered as peak requirements for 1929 and sub- 
sequent years, proposing in effect that average production in future years be 
held to the 1928 level. The committee also recommended that a permanent organ- 
ization be set up in the Petroleum Institute for continuing study of conservation 
and proper production and use of petroleum products, both in the United States 
and in foreign countries.* 

There is a striking similarity between this recommendation and the “as is” 
quota provisions of the Achnacarry agreement, for under the latter 1928 was 
also to be the base year for subsequent international quotas set up to implement 
its principles. One dissimilarity, however, is to be noted; namely, that the 
conservation recommendations for the United States would permit no increased 
production over that of 1928, whereas the Achnacarry agreement contemplated 
increases in production to cover increased world consumption. If United States 
production could be held rigidly to the 1928 level there would, of course, be no 
“surplus” production available for export to trouble the cartel. Thus the pro- 
posed American conservation control plan would have had the effect of plugging 
the loophole which, for legal reasons, had been left in the cartel agreement by 
the deliberate exclusion of the domestic market of the United States and imports 
into the United States.” 

The conservation plan was promptly approved by the American Petroleum 
Institute on March 27, 1929. The proposal apparently had the full support of 
the leading foreign producers. When the committee’s recommendations were 
before the institute for approval, representatives of both Royal Dutch-Shell and 
Anglo-Persian Oil Co. were present, and Sir Henri Deterding of Royal Dutch- 
Shell took a prominent part in the discussions centering around the world oil 
situation.” Sir Henri, in particular is reported to have offered 100-percent co- 
operation in foreign fields.” 

The Federal Oil Conservation Board, which has been kept fully informed of 
the nature of the plan, was aware that its presentation would raise questions 
as to the Board's authority to approve such a proposal. Accordingly, on March 
20, 1929, 5 days after the committee recommendations had been formulated in 
Houston and 7 days before they were approved by the American Petroleum Insti- 
tute, Chairman Wilbur of the Federal Oil Conservation Board sent a letter to 
Attorney General Mitchell requesting legal advice on the proposed plan. Accord- 
ing to the Attorney General’s reply dated March 29, 1929, the questions submitted 
covered: “* * * whether the Federal Oil Conservation Board has power to 
approve the proposed agreement and what, if any, effect such approval might 
have in relieving the parties to the proposed agreement from the operation of the 
acts of Congress forbidding agreements in restraint of interstate commerce. You 
also inquire whether the proposed agreement would violate the antitrust laws 
of the United States.” ” 

After reviewing the conditions under which the Oil Conservation Board had 
been created by Executive order and taking note of the fact that congressional 
action had been limited to the appropriation of funds for its expenses, the At- 


8 Ibid., p. 309. 
4° Introduction to principles in the Achnacarry agreement. 
on ak — aes Gas Journal, July 11, 1929, p. 39; the Petroleum Times, London, March 
9 3. 
5 United States Daily, April 14, 1929; New York Journal of Commerce, March 28, 1929; 
and American Petroleum Interests in Foreign Countries, op. cit., p. 309. 
52 American Petroleum Interests in Foreign Countries, op. cit., p. 310. 
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torney General stated in unqualified terms that Congress had not given the Board 
“any power to grant to any persons immunity from the antitrust laws,” and that 
the Board had “no authority to approve any action which is contrary to an act of 
Congress or to the antitrust laws of any State.” The Attorney General stated 
further that, on the record, “The proceedings of the American Petroleum Insti- 
tute indicate that the purpose of submitting the proposed agreement to the Fed- 
eral Oil Conservation Board for approval is to obtain a sanction from the Federal 
Government which may operate to make the parties to the agreement immune 
from the operation of the antitrust laws.” ~ 

The institute’s plan was submitted to the Oil Conservation Board on April 3, 
1929. Chairman Wilbur followed the advice of the Attorney General by notifying 
the institute on April 8, 1929, that the Board had no legal authority to regulate 
drilling and production and that the sole authority for such action rested with 
the States. He suggested renewed discussion “with the State authorities of the 
3 or 4 principal oil-producing States, particularly to learn if it is not possible 
for them to enter upon an interstate compact under the provisions of the Consti- 
tution authorizing such compacts to which the Federal Government, through con- 
gressional action, would be a party.” This actually became the procedure by 
which the domestic petroleum industry, in cooperation with the Federal Oil 
Conservation Board and State authorities, subsequently worked out the domestic 
proration controls that are still in effect. 

Operation under interstate compact 

The stated objective of proration in the United States has always been conser- 
vation,” i. e., obtaining the maximum total yield of oil from each producing field. 
Valid technological considerations indicate that this objective is best achieved by 
operating each field as a unit in such a manner as to maintain the natural hydro- 
static and gas pressures necessary to assure maximum total recovery. Proration 
for conservation alone involves only the limitation of production in each field to 
those allowables which will maintain those pressures, regardless of the price at 
which the oil can be sold. 

In actual practice, however, the definition of “conservation” used by the oil 
industry has always combined this technological objective of a maximum total 
recovery with the market objective of regulating production in order to stabilize 
prices. Even before there were any State compacts, the quotas suggested by the 
representatives of the industry or by the advisory committee acting for the Oil 
Conservation Board were designed to attain the market as well as the techno- 
logical objectives. Later when Congress was being asked to enact enabling 
jlegis!ation for the interstate oil compacts, various representatives of the large 
oil companies indicated that to them conservation mainly meant market stabiliza- 
tion. Thus in hearings before the Cole subcommittee (1934) Mr. W. S. Farish, 
chairman of the executive committee of Standard Oil Co. (New Jersey) testified 
as follows: 

“Mr. Wotverton. And what is the underlying thought you have that makes 
such legislation [to authorize interstate compacts] advisable? 

“Mr. FarisH. The underlying thought covered is the whole idea of conservation 
and stabilization of the industry which to my mind are synonymous terms; they 
mean practically the same thing (p. 698).” 

Similarly, Mr. Edward T. Wilson of Denver, Colo., ex-president of Continental 
Oil Co., stated : 

“Mr. Mapes. Now, then, that means in effect that you believe that legislation 
is desirable for the purpose of stabilizing the industry rather than for conserving 
the oil? 

“Mr. Wiison. That is my personal opinion (p. 341).” 

Mr. H. F. Sinclair, chairman of the executive committee of Consolidated Oil 
Corp. of New York, replied to questions as follows: 

“Mr. WoLverTon. Is it not your opinion that when you curtail production that 
it thereby stabilizes the industry, which includes the price structure? 


533 Ibid., p. 310. 

% Ibid., p. 310. 

% Testimony of E. O. Thompson, member of the Texas Railroad Commission, TNEC 
hearings, pt. 15 (1939), p. 8221. 

% Testimony of W. S. Farish in hearings before a subcommittee of the House Committee 
on Interstate and Foreign Commerce, 73d Cong., on H. Res. 441 (Cole subcommittee, 1934), 
p. 683. Aliso, while this procedure was being followed, a tariff was imposed in 1932 on 
both crude oil and refined products (United States Statutes at Large, vol. 47, pt. 1 
(1931-33), p. 259, title IV, sec. 601, par. C. (4)). The tariff rates as imposed in 1932 
were: 

Crude petroleum and fuel oils, one-half cent per gallon; gasoline and other motor fuel, 
2% cents per gallon; paraffin and petroleum wax products, 1 cent per pound. 
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“Mr. Srnciatr. I would say so; yes 

“Mr. WoLverTON, And is not that the real reason why the oil industry has asked 
for curtailment by the State or the Federal Government? 

“Mr. SrNciarr. I would say that is one of the reasons. 

“Mr. WoLvertToN. In fact that is the chief reason; is it not? 

“Mr. Srnccarr. I would agree with you about that (p. 2545).” 

Representative Marland of Oklahoma testifying in support of the proposed 
legisiation stated : 

“The purpose of an interstate compact—real purpose, of course—is to advance 
the price of petroleum and its products so that petroleum may be produced at a 
protit (p. 1451).” 

The basic method of proration of domestic production developed under the 
interstate oil compacts, as described in testimony before the Temporary National 
Kconomic Committee in 1939, includes: 

1. Preparation by the Bureau of Mines of the Interior Department of a monthly 
forecast of the total quantity of domestic crude oil which, added to expected im- 
ports, Will supply the quantity of crude oil and petroleum fuel products estimated 
to be needed for domestic use and export during the ensuing month. 

2. State authorities follow these estimates in determining the total allowable 
production for their respective States, 

3. Each State authority then allocates its total allowable production to the 
various producing fields and wells within its political jurisdiction.” 

In 1939, the Temporary National Economic Committee made an intensive in- 
vestigation to determine whether or not proration by the States had been used for 
the purpose of influencing prices. Evidence developed before the TNEC clearly 
indicates that the industry understood the principal purpose of curtailment of 
production imposed by the Texas Railroad Commission to be the maintenance 
of crude oil prices.“ Thus, Mr. W. 8S. Farish, testifying in general terms on 
October 24, 1939, stated : 

“Now I am going on to the price thing. I say unhesitatingly that price has 
influenced the proration authorities, there isn’t any argument about that. The 
record is so clear that it would be stupid to say it hadn't, and they have been 
influenced by price. It is quite natural.” ” 

When questioned about an order of the Texas Railroad Commission which 
shut down certain Texas wells for 2 weeks in August 1939, following a reduc- 
tion of 20 cents per barrel in the price of East Texas crude posted by the Humble 
and Sinclair companies, E. O. Thompson of the Texas Railroad Commission 
stated : 

“We have been shutting down, as I told you, 2 days a week, sometimes 3, and 
sometimes 2 weeks at a time. A cutting of price came, and we promptly shut 
down 2 or 3 days afterward.” ” 

Mr. Thompson defended these shut-downs as a necessary conservation meas- 
ure to prevent the plugging and loss of production of thousands of stripper 
wells in Texas which, he said, could not afford to operate at a well price below 
$1 per barrel. He maintained that the effect on price was “purely incidental; 
like all price reactions are incidental to this proration business.” " Later, how- 
ever, he connected past effort under proration with the working off of stocks 
of crude oil in storage above ground and summarized the reasons for further 
restrictive action as follows. 

“It [the eut] affected our people, and here is what made us indignant about it. 
Through the years we have been working off these surplus stocks. The industry 
has been saying through the years that there was too much oil above ground. 
We all produced heavily in 1936 and 1937, with the result that there was 310,000,- 
000 barrels of oil above ground in storage; it was increasing. Throughout the 
whole economy of the trade overhanging stocks were condemned as being wasteful 
because it costs about 20 cents a barrel to store oil per year, and it has been 
demonstrated in many hearings, testified to many times before our commission, 
that the lighter ends evaporate, so we have been trying to reduce stocks above 
ground and have reduced them materially through the last 2 years. They are 


‘7 TNEC hearings, pt. 17 (1939), pp. 9583-9603, testimony of Alfred G. White of the 
Bureau of Mines, and pt. 15, pp. 8239-8240, testimony of E. O. Thompson of the Texas 
Railroad Commission. 

8 Testimony of E. O. Thompson, TNEC hearings, pt. 15, 8225 et seq., and statement 
prepared by Carl A, Crowley, TNEC hearings, pt. 14, pp. 7604-7610. 

5° TNEC hearings, pt. 15, p. 9793. 

 Ibid., p. 8230. 

*\ Ibid., pp. 8226 and 8230-8231. 
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down now to about 252,000,000 barrels in stocks. When stocks were at the 
lowest ebb, the lowest in 18 years, consumption was at an all-time high. It 
didn’t seem fair that there should be a cut in price. It gave pause to everyone 
who was working for the conservation effort. 

“The CHAIRMAN. Did you think that cut in price Was an improper cut? 

“Mr. THompson. I have said that stocks were low and consumption was high 
and if there was anything to the theory of balancing supply and demand when 
stocks are low and demand is high you should not have declining values.” 

Immediately after Texas ordered its shut-down, a special meeting of the Inter- 
state Compact Commission was called at the suggestion of the Governors of 
Kansas and Oklahoma. rhe Interstate Compact Commission consisted of the 
Governors, or their designated representatives, of the States thut were co 
operating under the interstate oil compact. At this meeting the eflects of the 
proposed price reduction on stripper wells were discussed and a resolution was 
adopted to the effect that each State would handle its own production problems 
in its own way.” QO. C. Bailey, chairman of the Arkansas Oil and Gas Com- 
mission, testified that following this meeting the representatives of the various 
States stopped production,” and A. Andreas, State geologist and member of the 
New Mexico Conservation Commission, stated that in New Mexico “We hoped by 
closing all in that the price cut would be restored.” 

As shown in the TNEC hearings, the history of East Texas prices from the 
beginning of the efforts by the “compact” States to reduce petroleum stocks was 
as follows :“ 


Jan. 1, 1936__.__- ie ee pee ee $1. 00 
Jan. 9, 1936, through Jan. 5, 19387__-__- : ; a. : 2 15 


Jan, 28, 1937, through May 18, 1937 Pm i ome 
May 22, 1937, through Aug. 29 1938 35 


Aug. 29, 1938, through Oct. 10, 193S__- 2 
Oct. 11, 1938, through Oct. 22, 1939 as aeie ee “ ss .10 


As may thus be seen prices under proration were advanced during most of 
1936 and 1937, followed, however, during the latter part of the period by a 
decline. At that time “hot oil” was apparently being produced in excess of pro- 
rated allowables and sold to independent refiners at prices less than the posted 
prices quoted above. In fact, it appears that the cut proposed by Humble and 
Sinclair was designed to reduce the posted price for East Texas to what “hot oil” 
was selling for. The shut-down ordered by the “compact” States in 1939, plus 
the failure of other companies to follow, appears to have nullified the proposed 
cut with the published prices remaining unchanged.® ‘ 

The policy of enhancing prices in the name of conservation, as illustrated by 
the 1939 shut-down, has generally remained unchanged. Ten years after the 
TNEC investigation the Senate Small Business Committee, in its final report on 


* Ibid., p. 8237. [Italics added.] 

® These States were Texas, N Mexico, Kansas, Oklahoma, Arkansas, and Louisiana 

* FE. O. Thompson, of the Texas Railroad Commission, who was then chairman of the 
Interstate Oil Compact Commission, described this meeting as follows in a statement filed 
with the Cole subcommittee in 1940: 

“Governor Ratner and Governor Phillips of Oklahoma, called me, as chairmon of the 
compact commission, and asked me to call a meeting of the compact, which I did at their 
request, in the office of Governor Phillips in Oklahoma City, Okla. * * * 

“The meeting was opened by myself, by calling for order and having the entire compact 
read, as isourcustom. Then a discussion was started, State by State, starting with Kansas 
then Oklahoma, then New Mexico. in which each State spoke of the tragic effect it would 
have upon their stripper-well production if the price of oil should be cut. 

“I told them that was a situation upon which the compact could not, in my opi! 
any action, but the State of Texas had already acted and had shut down such 
could be closed down without injury until the period of oversupply was over: 
coincident with shutting down wells in Texas, we had called a hearing for August 
which time a further check on the storage situation would be taken. 

“It was decided then, at my suggestion, that a resolution be passed to the effe 
State would handle its own production problems in its own way under its own 
Whereupon the meeting adjourned. 

“This is as complete a description of the meeting as could be had. I called the i 
I told them Texas had already shut down I did not urge any other State to shut dow: 
We simply talked the situation over and each State made its own annonneement as to what 
it intended to do.” (See Petroleum Investigation: Hearings Before a Subcommittee of the 
Committee on Interstate and Foreign Commerce, House of Representatives, 
3d sess., on H. Res. 290 and H. R. 7372, pt. 4. pp. 2102-21038.) 

% Petroleum Investigation: Hearings, op. cit., pt. 3, p. 1043. 

*Ibid.. p. 1179. 

* TNEC hearings, pt. 14, pp. 7578 and 7589-7591 

% See also testimony of E. O. Thompson, TNEC hearings, pt 


76th Cong 
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oil supply and distribution problems, pointed out that “When the Government 
regulates the supply, the tendency of monopoly to increase its hold on industry 
is intensified.” ® 

Specifically, in regard to the effects of proration, the committee stated: 

“There is a mechanism controlling the production of crude oil to market de 
mand (or below) that operates as smoothly and effectively as the finest waten, 
During the year and a half the committee has been investigating the oil industry, 
there never has been a real over-all shortage of petroleum. Price increases on 
crude oil have been frequent and substantial, going from $1.25 per barrel at the 
end of 1945 to $2.65 per barrel in the spring of 1947, with several companies 
posting $3 per barrel as this report is written. At the time the consumers were 
feeling the greatest pinch in January and February 1947, there were 220,000,000 
barrels of crude oil in storage, mainly controlled by the larger units, which 
could have been distributed among independent refiners who were running under 
capacity. But the controlled economy existing in the oil industry needs an 
absolute balance of supply and demand because it does not contemplate drawing 
on stocks. When the Bureau of Mines through their monthly forecast of de- 
mand underestimated the demand by close to 2 percent for each of the years 
1946 and 1947, the spot shortages followed as night the day. The mechanism 
was wound too tight. Independent refiners could not take more oil out of their 
own wells because of State proration laws, and the integrated companies would 
not allow them to take their crude oil except by a processing or tied-in sales 
agreement. Those cut off of supply by independent refiners or by integrated 
units desiring to favor one customer over another were suffering, and in turn 
their customer accounts were without oil. A truly competitive system based only 
on real conservation practices, could not possibly have held the flow of oil 
so close to market demand. 

“The oil-control policies in effect in the United States consist of a series of 
State and Federal statutes, recommendations of committees made up of inte- 
grated-oil-company economists and recommendations as to market demand 
made by the Bureau of Mines of the Department of the Interior. No single 
item is in itself controlling; taken together they form a perfect pattern of 
monopolistic control over oil production and the distribution thereof among 
refiners and distributors, and ultimately the price paid by the public.” ” 

This conclusion of the Senate Small Business Committee in 1949 reveals how 
well one of the principal objectives of the Achnacarry agreement of 1928 had 
been attained. Under the Achnacarry agreement the Big Three international 
oil companies had agreed—“To the extent that production is in excess of the 
consumption in its geographical area, then such excess becomes surplus produc- 
tion which can only be dealt with in one of two ways: either the producer to shut 
in such surplus production or offer it at a price which will make it competitive 
with production from another geographical area.” ™ 

In 1946, P. H. Frankel, writing with a background of more than 20 years of 
study and experience in the oil industry in countries on both sides of the Atlantic, 
summarized the connection hetween the conservation program in the United 
States and the industry’s efforts to stabilize world production and prices as 
follows. 

“There can be little doubt that the American counterparts of this international 
set-up were ‘conservation’ and ‘proration’ as we knew them in the ‘thirties.’ 
* * * What mattered most, apart from the aspect of technology, where sound 
argument seemed to support it, was the fact that only with a certain degree of 
production control could the United States be fitted into the world-wide structure 
of the oil industry. Conservation was the missing link which had to be 
forged.” ” 

Also an American observer, commenting in 1949 on the industry’s hope of 
maintaining world prices while finding a market for increasing Middle East 
production, stated: 

“Involved in the apparent strategy to hold prices, however, is the ability to 
prevent an excess of crude-oil production in Texas and Venezuela, while at the 
same time expanding the output of the Middle East. Although the cost of pro- 
ducing crude oil abroad is much less than in the United States, there is the chance 
that imports at the present rate may not have a decided influence on prices of 





©” Final Report of the Special Committee to Study Problems of American Small Business, 
U. S Senate, nursuant to S. Res. 20, 80th Cong., S. Rept. 25, 8ist Cong., Ist sess., p. 28. 

7 Thid., p. 13. 

™ Achnacarrv agreement, principle No. 6. 

72 Frankel, The Essentials of Petroleum, op cit., pp. 116-117. 
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any products except heavy fuel oil. This is contingent upon the ability of the 
regulatory bodies of the oil-producing States to hold production in check so that 
a large proportion of the excess foreign production may be absorbed here until 
it can be marketed advantageously outside the United States.” ™ 

Thus, while the prevention of waste in the use of oil as an exhaustible natural 
resource is a desirable economic objective, the facts surrounding the initiation 
of the conservation movement in the United States and the history of its subse- 
quent operation are such as to strongly indicate that the prevention of waste is 
not the only motive behind the support of the movement by international oil in- 
terests. Conservation was urged by the industry, not at the time when it feared 
the imminent exhaustion of domestic reserves, but during a subsequent pericd 
when the discovery of new fields had created an embarrassing surplus in the 
United States. Moreover, the detailed features of the proposed conservation 
plan and the subsequent restrictive effects of proration as operated under State 
compact fitted admirably into the world-wide “as is” agreement of the 1930's by 
limiting United States flush production and thereby tending to enhance and 
maintain published Gulf prices which were the base prices of values used in 
determining world prices. Today these effects appear to be no less important 
to the industry as a means of maintaining prices in the United States and other 
markets of the world while a market is found in the United States and else- 
where for greatly increased Middle East production. 

It is true that the geographical location of flush production has shifted with 
the United States becoming an importing nation. Yet in the thinking of the 
industry proration still is the means of balancing supply with demand in the 
United States in such a way as to maintain prices. Frankel’s conclusion “that 
the United States price level—that of a high-cost producer—was maintained 
With the assistance, the collusion if you like, of low-cost producers who, at the 
same time, acted in accordance with their own interest” “* appears to fit the 
1950’s as well as it does the 1930’s. 


UNITED STATES PETROLEUM EXPORT ASSOCIATION 


In addition to launching the conservation movement, the American oil com- 
panies also sought to implement the Achnacarry agreement through the forma- 
tion under the Webb-Pomerene Export Trade Act of two export trade organiza- 
tions, known respectively as the Standard Oil Export Corp, and the Export 
Petroleum Association, Inc. 

It should be not d that the Achnacarry agreement was finally formulated and 
adopted on September 17, 1928. Standard Oil Export Corp. was incorporated 
only 2 months later, on November 26, 1928, and Export Petroleum Associatien, 
Inc., was incorporated 1 month thereafter, on January 4, 1929, with Standard 
Oil Co. (New Jersey) personnel taking an active part in its formation and 
Standard Oil Export Corp. becoming a charter member. 


Standard Oil Export Corp. 

The first of the two export associations, Standard Oil Export Corp., was de- 
signed to centralize control over the export activities of Standard Oil Co. (New 
Jersey). The corporation, which according to its certificate of incorporation, 
was formed to engage solely in export trade, was organized with a total of 100 
shares of no-par voting common stock. These shares were issued to four com- 
panies in the Standard Oil (New Jersey) group, as follows: 

Shares 


Standard Oil Co. of New Jersey____-__-- ; Se ee 40 
Standard Oil Co. of Louisiana______-_______- ae : 25 
Humble Oil & Refining Co_- ey ss ae eee = oe 30 


Carter Oil Co ; S Saas ; , este ae 5 


Wwert-Asx 2: a . a E Si es) 


On December 13, 1928, the corporation’s board of directors authorized the 
execution of marketing agreements with each of the above comnanies desivnated 
as “member companies.” These agreements were executed promptly, and on 
December 18, 1928, the corporation filed its first report as a Webb Act association. 

These agreements provided that Standard Oil Export Corp. would engage 


7™ J. H. Carmical, Oil Industry Seen in Price Quandary, New York Times, January 25, 
1949. 
™% The Essentials of Petroleum, op. cit., p. 117. 





ANTITRUST AND MONOPOLY PROBLEMS 


solely in export trade and the member companies would “* * * make no offer, 
sales, or deliveries in export trade except through, to, or by the corporation, 
or in such manner as the corporation shall from time to time determine as 
regards prices, terms, and conditions of sale.” 

These member contracts were for an indefinite period, but were terminable 
after 1 year’s notice. Any disagreement between a member and the corporation 
was to be resolved by vote of the corporation’s board of directors. ‘The corpora- 
tion’s organization and operating expenses were to be assessed against the mem- 
ber companies in proportion to the quantities exported or sold for export by the 
member companies. All other expenses were to be assessed against member 
companies in accordance with the number of shares owned by each. 

Limitations of Standard Oil Export Corp.’s authority.—Standard Oil Export 
Corp. had no corporate connections with American companies outside the 
Standard (New Jersey) group and made no contracts to represent other Ameri- 
can interests. It served two purposes in the export trade of Standard Oil Co. 
(New Jersey).” First, it established a single centralized corporate control over 
the export trading activities of the parent company’s principal producing and 
exporting subsidiaries. Second, as the corporate agency exercising this control, 
it coordinated its activities with the requirements of the international agree- 
ments entered into by the parent company. That it actually assumed the parent 
company’s responsibilities under those agreements is indicated by its reply to 
an inquiry of the Federal Trade Commission on June 19, 1929: 

“* * * the ‘Corporation’ has conducted negotfations with certain foreign 
companies, as permitted by the Webb Act, in an effort to assure the maintenance 
of the export trade of the ‘Corporation.’ As a result of these negotiations, the 
‘Corporation’ has a verbal understanding with these foreign companies whereby 
it is recognized by such foreign companies that the member companies have 
heretofore built up over a period of years a large export trade in petroleum 
products which the ‘Corporation’ and its member companies are entitled to 
maintain.” 

Standard Oil Export Corp.’s position in international trade was strengthened 
about a year later by its acquisition of Anglo-American Oil Co., Ltd. Since 
1911, this company had functioned in England as a formally independent refiner 


and marketer of petroleum products, a large part of which it purchased from 
Standard Oil Co. (New Jersey) interests.” The action of Standard Oil Export 
Corp. in purchasing Anglo-American Oil Co., Ltd., was directly related, on the 
one hand, to the operations of the Export Petroleum Association in pricing and 
allocating United States exports of petroleum, and on the other to the market- 
ing of petroleum in Great Britain and other areas in which Anglo-American 
Oil Co., Ltd., operated.” 


* For clarity herein, the parent Standard Oil Co., a New Jersey corporation, is referred 
to as Standard Oil Co. (New Jersey) to distinguish it from its subsidiary, Standard Oil Co. 
of New Jersey, which is a Delaware corporation. 

*6 Anglo-American Oil Co. was organized in England in 1888. It was one of the thirty-odd 
subsidiaries of which Standard Oil Co. (New Jersey) was required to divest itself under 
the United States Supreme Court’s decision of May 5, 1911. Divestiture was accomplished 
by Standard Oil Co. distributing its holdings in these subsidiaries to its own stockholders. 
Thus, Anglo-American Oil Co., Ltd., became a legally separate corporate entity, but con- 
tinued to be allied closely in interest with the Standard group, from which it purchased large 
quantities of crude oil and refined products which it marketed mainly in the United Kingdom 
and North Africa. To acquire this former subsidiary, Standard Oil Export Corp. amended 
its charter to permit the issuance of 5 percent nonvoting preferred stock which was guar- 
anteed jointly and severally as to both par value and cumulative dividends by the member 
companies of Standard Oil Export Corp. Final acquisition of Anglo-American’s total out- 
standing stock was completed in 19380 by the issuance of 764,935 shares ($76,493,500 par 
value) of Standard Oil Export Corp.'s preferred stock, on the basis of one $100 par value 
preferred share for each 559 shares of £1 par-value Anglo-American ordinary stock. Later, 
on June 28, 1935, Standard Oil Co. (New Jersey) acquired the voting shares of Standard 
Oil Expert Corp. formerly owned by Humble Oil & Refining Co., and assumed Humble’s 
incidental guarantee with respect to the Export Corp.’s outstanding nonvoting preferred. 
On June 30, 1986, Standard Oil Export Corp.'s entire issue of preferred was called at $110 
per share Moody's Industries, 1933, p. 292: and 1936, p. 2570. 

7 Standard Oil Export Corp. was bound by its membership in Export Petroleum Associa- 
tion to observe the prices and terms fixed by that association. On this basis, Standard Oil 
Co. (New Jersey) interests continued to sell to Anglo-American Oil Co., Ltd., as their 
principal British outlet exactly as in the past. The separate corporate entity, however, 
drew a boundary line between the export corporation’s operations in the United States and 
the operation of its American-controlled British subsidiary in foreign markets. The latter 
took title to products exported from the United States on delivery to the ship. seyond this, 
the Anglo-American company operated on its own account in the United Kingdom as a 
separate legal entity. After Standard Oil Export Corp. acquired control of Anglo-American, 
Standard (New Jersey) interests were in a position to exercise closer control over the 
operations of the Anglo-American company and its foreign subsidiaries than had existed at 
any time since the dissolution of Standard Oil Co. (New Jersey) in 1911. 

Moreover, the acquisition gave Standard Oil Co. (New Jersey) a controlled marketing com- 
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Export Petroleum Association, Inc. 

On October 3, 1928, 3 months before the Export Petroleum Association, Inc., 
Was incorporated, a tentative plan for its formation was submitted to the 
Federal Trade Commission by C. 0. Swain, general counsel of Standard Oil 
Co. (New Jersey) and Gilbert H. Montague, counsel in the organization and 
operation of both the Standard Oil Export Corp. and the Export Petroleum 
Association, Inc. The introduction to the plan stated that: 

“Only by effecting all the possible economies in the conduct of its foreign busi- 
ness can the American petroleum industry hope to overcome the handicaps which 
have come naturally and progressively to inhere in its position in the world trade. 

“On relatively high costs of production in the United States is superimposed a 
condition of intense competition among the various American units for position 
abroad resulting in unnecessary duplication of marketing facilities, unnatural 
cross-freighting of supplies and other uneconomic burdens upon the cost of 
distribution.” 

The nature and purpose of the association, as stated by its certificate of 
incorporation, were set forth as follows: 

“To engage solely in export trade, as the term ‘export trade’ is defined in 
the act of Congress entitled ‘An Act to promote export trade, and for other 
purposes,’ approved April 10, 1918, commonly known as the Webb Act, and 
any and all acts amendatory thereof or supplementary thereto, and in con- 
nection with such export trade to do any and all things necessary or incidental 
thereto * * *,.” 

The association was established as a nonprofit cooperative service organiza- 
tion with an authorized capital stock of 100 shares without par value. These 
shares were to be issued to members, or to the nominees of members, who 
executed membership agreements with the association. Only one share was 
to be issued to each member, and the shares so issued were not assignable or 
transferable except with previous consent of the assovciation’s board of directors. 
In case of default or breach of contract by any member company, the board of 
directors might, by resolution adopted with the assent of two-thirds of the 
directors, declare the member’s agreement terminated. The cancellation of any 


member’s agreement also required that the certificate of stock standing in the 
member’s name be also canceled and the stock returned to the association. 

Wembership and terms of membership agreements.—In accordance with these 
charter provisions, membership agreements were promptly executed by the asso- 
ciation and 15 American oil companies, including the Standard Oil Export Corp. 
One additional member joined in 1929 and one in 1930, to make a total member- 
ship of 17 companies, as follows: 


Atlantic Refining Co. Standard Oil Co. of California 
Cities Service Co. Standard Oil Co. (Indiana) 
Continental Oil Co. Standard Oil Co. of New York 
Gulf Refining Co. Standard Oil Export Corp. 
Maryland Oil Co. Texas Corp., The 

Pure Oil Co. Tidewater-Associated Oil Co. 
Richfield Oil Co. Union Oil Co. of California 
Shell-Union Oil Corp. Vacuum Oil Co. 

Sinclair Consolidated Oil Co. 


In defining the rights and duties of the parties, the membership agreement 
said only that “* * * the member company shall be governed by and shall carry 
into effect” with respect to “all offerings, sales, or deliveries in or for export trade 
hereafter made by, for, or in behalf of the member company” all determinations 
that were made by (a) the association’s export price committee with respect to 
prices; (b) the association’s quota committee with respect to export quotas, and; 
(c) the association’s general committee with respect to “all other conditions and 
details of all offerings, sales, or deliveries in or for export trade.” 

These provisions were supported by the association’s bylaws, which required 
the board of directors to delegate absolute authority to these three committees 
to determine the association's pricing and operating policies and procedures. The 
pany in the United Kingdom that it could direct and depend upon to carry out the com- 
mitments made by the chief executives of Standard Oil Co. (New Jersey) respecting the 
observance of the ‘‘as is” principles and procedure of Achnacarry agreement, particularly 
with respect to pricing problems and other matters arising in the distribution of “as is” 
quotas in the United Kingdom. 
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members, in turn, agreed to abide by the decisions of these three committees in 
all export operations, whether actually by the members themselves, or by their 
agents, or through the association. 

The decisions of each of the committees were to be by unanimous consent of all 
members of the committee. Each of these committees consisted of one repre- 
sentative of each contracting member company. Thus, all actions of the associa- 
tion, except those dealing with assessments, dissolution, and election of officers, 
could be blocked by the dissent of a single member. This unanimous-consent rule 
slowed down the association’s operations and contributed powerfully to its ulti- 
mate collapse.” 

As a result of the affiliation of Standard Oil Export Corp. as one of the charter 
members of the Export Petroleum Association, the widespread operations of 
Standard interests were intermingled with the operations of the export associa- 
tion. Similarly, Royal Dutch-Shell was represented through the membership of 
Shell Union Oil Corp., an American subsidiary. 

The association took its first responsibility for the export activities of its 
members on January 18, 1929, on which date it appears to have assumed jurisdic- 
tion over export sales of gasoline and kerosene. The record also indicates that 
it proposed to assume jurisdiction over its member companies’ export sales of 
crude oil on April 9, 1929.” 

Price actions by the association.—RBefore the export association could begin to 
function it was necessary for its price, quota, and general committees to arrive 
at determinations in their respective fields. Just when the first actions on these 
subjects were actually taken is not clear, but on April 2, 1929, the export price 
committee issued a “Resolution and Determination Effective January 18, 1929, as 
Amended by Amendments Effective March 30, 1929, and amendment Effective 
April 2, 1929.” This document fixed the export prices for four grades of gasoline 
and two grades of kerosene. “In bulk f. o. b. U. S. Gulf, shipments within 60 
days, and payments to be made in cash on date of shipment, otherwise cost of 
financing to be added in full. If beyond 60 days, price prevailing date of 
shipment.” ® 

Prices at North Atlantic ports were to bear a differential of 144 cents per gallon 
over Gulf prices except on shipments to France, which were to be at Gulf prices 
plus actual freight differential from Gulf ports as compared with North Atlantic 
ports. An amendment, effective March 30, 1929, added 1 cent per gallon to port 
prices when sales were made to nonmember buyers, thus establishing a price 
handicap against nonmember exporters buying from members. 

Prices for gasoline and kerosene f. o. b. California ports for shipment to points 
east of the Panama Canal were to be Gulf prices less California’s actual freight 
disadvantage. Shipments from California to the Dominion of Canada and west 
coast of South America were not to “be below the equivalent of the * * * Gulf 
prices for similar products after making proper allowance for transportation 
costs, ete.” 


7% In reporting to the Federal Trade Commission on May 27, 1929, the vice president and 
general counsel for Export Petroleum Association, Inc., stated that— 
“This association rule was the only basis on which the member companies were willing 
to enter the association 
“Among the association constituent member companies there are examples of each any 
every known variety of exporter in the entire American export trade in petroleum and 
petroleum products. 
* o ” 7 . * . 
“This association rule, however, inevitably involves great delay in action by the asso- 
ciation on any subject whatsoever, and that is why the association has not made faster 
progress.” 
™ The statistical report of the association for 1929 indicated that the association exercised 
some control over crude oil exports in 1929; but its 1930 report covered only kerosene and 
gasoline. 
8° The prices fixed were as follows : 
Centa per 
American 
meaaured 
gallon 


Gasoline: 
40 to 45 percent off at 212°, 375° 4 
25 to 30 percent off at 212°, 390° 
25 to 30 percent off at 212°, 400° final 
U. 8S. Navy 
Kerosene (export prices effective Jan. 18 1929. were raised, by amendments 
effective Mar. 30. 1929, so as to read as follows) : 
Water white, 44 API plus 21 color 
Prime White 
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These provisions indicate the use of a system of basing-point pricing, with 
Gulf ports as the basing point and Gulf port prices fixed by the association as the 
base prices. California producers were required to meet the Gulf prices in all 
destination areas, absorbing freight on shipment to those areas where Gulf 
shippers had a freight advantage and enjoying phantom freight in those areas 
where they had the advantage.” 

Efforts to obtain adherence of western independent producers.—Control of 
American exports by the export association was difficult without the cooperation 
of independent producers, refiners, and exporters. In order to bring the western 
independent firms into the fold, negotiations were carried on with the Western 
Petroleum Refiners Association.” The result of these negotiations was a draft. 
dated May 9, 1929, of a “Plan and agreement dated as of May 1, 1929, for a 
proposed Western Petroleum Refiners Export Bureau,” consisting of members of 
Western Petroleum Refiners Association. Members would contract with the 
bureau for a period of 8 months from May 1 to December 31, 1929, during which 
time they would agree to make offerings, sales, or deliveries of gasoline and 
kerosene for export only to or through the bureau “* * * in such manner and in 
such proportions as shall be satisfactory to Export Petroleum Association.” 
As the quid pro quo the Export Petroleum Association would endeavor to 
purchase kerosene and gasoline from the Bureau. The quantities to be pur- 
chased were to be determined in part: 

“* * * by quantities which Western Petroleum Refiners Export Bureau desires 
to sell during the period of proposed contract, it being understood that Export 
Petroleum Association, Inc., will endeavor to purchase quantities equal to quan- 
tities purchased by all of Export Petroleum Association, Inc.’s member companies 
from all of Western Petroleum Refiners Association members during the last 8 
months of 1928.” 

Orders covering such purchases were to be placed by the Export Petroleum 
Association with the Bureau, which, in turn, would allocate them among its 
members in proportion to the quantities made available to the Bureau by its 
members, ‘“* * * having due regard for particular conditions affecting particular 
Bureau members and particular member companies of Export Petroleum Asso- 
ciation, Inc.” Bureau members were to fill orders so allocated and payments 
were to “be made direct by Export Petroleum Association, Inc.’s, member com- 
pany handling shipment.” 

This arrangement went beyond the commercial relationship previously pre- 
vailing between individual members of Petroleum Export Association and indi- 
vidual independent producers. Under the proposed arrangement, Bureau mem- 
bers were to export exclusively through the Bureau, which, in turn, was to find 
a market for its exports exclusively through the Export Petroleum Association. 
Leakage of products to outsiders would have been effectively blocked. Together 
with the 1 cent per gallon price handicap, this exclusive dealing arranzement 
would have practically closed the market to nonmember exporters. So far as 
the record shows, this arrangement was never put into effect. 

Final collapse of Export Petroleum Association efforts—The proposal to form 
the Western Petroleum Export Bureau was only one of a number of efforts made 
to set up a working organization. These efforts continued throughout 1929 and 
1930 under the direction of Gilbert Montague, vice president and general counsel. 
During these years no president or treasurer was elected, and officially the work 
of the association was carried on entirely by Mr. Montague and the board of 
directors, consisting of one representative from each of the contracting members. 
No further products were brought under the association’s control, and its opera- 
tions respecting kerosene, gasoline, and crude oil appear to have been carried 
on under mounting handicaps. Export prices were fixed by the association, but 
with increasing difficulty owing to the “unanimous consent” rule. The quota 
committee attempted to establish export quotas for its members, based on their 
export performance in 1928, but it, likewise. experienced the same problem. In 
the meantime it appears that some of the members tried to base their 1929 export 


81 Shipments of California oil to Pacific Ocean destinations west of California, however, 
were to be handled somewhat differently. For such shipments it was provided that Gulf- 
plus basing-point pricing would apply if and when the prices in those markets—some of 
which had arparently been characterized by price competition—were so “corrected” as to 
yie'd the Gulf prices plus the “established” transportation differential. plus a “fair profit.” 

§&§ Western Petroleum Refiners Association, with headquarters in Tulsa, Okla., appears 
to have had a membership of approximately 60, consisting mainly of independent refiners in 
the midcontinent field. 
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performance on their percentage ratios of 1928." This apparently means that 
they were attempting to operate individually in accordance with the Achnacarry 
agreement. 

A year later, Mr. Montague reported on June 30, 1930, that the association was 
still in its formative and experimental stage and that “The chief obstacles en- 
countered by the association are those inherent in working out a program for 
cooperation in export trade which will be satisfactory to the diverse interests of 
the 16 member companies of the association.” 

The association contined to operate in a limited way until November 7, 1930, 
when its export price schedules were canceled. Thereafter it became inactive 
and remained dormant until it was formally dissolved in June 1936. 


Proportions of United States total erports controlled by Webb Act associations 


The influence of the two associations on United States petroleum exports is 
reflected in the following table, which is based on incomplete statistical reports 
made by the Standard Oil Export Corp. and the Export Petroleum Association 
for the years 1929-36. 


TABLE 183.—Combined exports of Standard Oil Export Corp. and Export Petro- 
leum Association, Inc., compared with total exports of petroleum and its 
products from the United States, 1929-36 


| Percent by 
| Export Petro- 
|} leum Associa- 
tion and 
Standard Oil 
Export Corp. 


Export Petro- 
leum Associa- 
tion (for mem- 
bers other than 
Standard Oil 
Export Corp.) | 


Total Stand- | Total United 
ard Oil Export | States exports 
Corp. and Ex- (petroleum 
port Petroleum | and its 

Association | products) ! 


Standard Oil 
Export Corp. 
total exports 


1929 $140, 240,000 | = $111, 000, GOO $251, 240,000 | $561, 191, 000 44. 
1930 F 113, 185, 000 2 99, 605, 000 | 212, 790, 000 494, 339, COO 43. 
1931 57, 943, 000 (3) | 57, 943, 000 270, 560, 000 21. 
1932 44, 195. 000 (3) | 44, 195, 000 208, 381, 000 21. 
1933 ae 33, 400, 000 (3) 33, 400, COO 200, 016, 000 16. 
1934 41, 500, 000 (3) | 41, 560, C00 | 227, 537, 000 18. 
1935 37, 500, 000 | (3) 37, 500, 000 250, 326, 000 | 15. 
1936 419, 000, 000 (3) 9, , 000 263, 149, 000 


NONNN eK 


! Source: Commerce and Navigation. 

2? Estimated as same proportion of Export Petroleum Association’s total as in 1929. 
3 Export Petroleum Association inactive. 

46 months, January 1 to June 31. 

5’ Assuming exports of last half equal those of first half of the year. 


Source: Reports of Standard Oil Export Corp. and Export Petroleum Association to the Federal Trade 
Commission, 


The maximum degree of control exercised by the Webb Act associations was 
reached in 1929, when nearly 45 percent of the total value of all United States 
petroleum exports were made by these two organizations. With the collapse 
of the Export Petroleum Association, the degree of control fell sharply. The 
proportion controlled by Standard Oil Export Corp. also decreased steadily 
from 21.3 percent in 1931 to less than 15 percent in 1936. Thus it appears that 
the movement to establish effective single control over American export trade 
was a failure. 


Foreign influence in Hxport Petroleum Association operations 

The reason most frequently assigned for the collapse of the Export Petroleum 
Association was the inability of the American interests to agree on prices 
through unanimous action by the price committee. There is evidence, however, 
that at least as early as August 1929, the question of the propriety of a price 


‘3 In May 1929 a report to the Federal Trade Commission explained that— 

“* * * difficulties, obstacles, and conflicting interests have delayed the association in 
establishing quotas for the association’s constituent member companies, so that each of the 
association's constituent member companies is now taking as much of the association’s total 
export trade as such member company secures at the export price schedules adopted by the 
association effective January 18 and April 9, 1929. 

“The association has now a committee actively engaged in compiling data to enable the 
association to determine the quotas of the association’s constituent member companies in 
the association’s total export trade. 

“Some of the association’s constituent member companies, believing that these quotas when 
adopted will be approximately in the ratios established by 1928 experience, have voluntarily 
tried to maintain their 1929 shares in the 1929 export trade in approximately the above 
ratios. * * *” 
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increase proposed by the association was the subject of discussion among inter- 
national interests meeting in London. Trade press reports of the time indicate 
that any difference of views among American interests constituting the asso- 
ciation was also shared by foreign interests. The July 13, 1929, issue of The 
Petroleum Times (London) stated that opinions for and against the associa- 
tion’s proposed price increase: 

“* * * have been so much at variance that the matter has been referred back 
to the export-price committee for further consideration. It is reported that 
whilst the Standard interests favor an immediate increase in price, an equally 
important section with Royal Dutch and Shell interests is against such a move 
on the grounds that it would be contrary to good business practice to raise 
prices in the face of the current continual increase in production. * * *.”™ 

The Petroleum Times reported, further, that Royal Dutch-Shell interests 
opposed the proposed price increase on the grounds that curtailment of crude 
production had broken down in America, and that a price increase would create 
distrust of the American oil industry in European consuming markets.” A little 
later, the same trade magazine reported that the question whether Export Petro- 
leum Association, Inc., should increase its prices was discussed further at a 
secret oil conference in London in August 1929.° Thereafter, the association 
found it increasingly difficult to obtain agreement on export prices because of 
disagreement both within and outside its membership. This situation continued 
for more than a year, until its price schedules were finally canceled. 

Thus it appears that the breakdown of the Export Petroleum Association 
stemmed from the inabiilty of foreign and American interests to agree on 
American export prices. Dissent by a foreign company, expressed through its 
American subsidiary, could effectively block the unanimous price action neces- 
sary under the association’s unanimous-consent rule. Royal Dutch-Shell was in 
a position to make its opposition effective through the membership of its sub- 
sidiary, Shell Union Oil Corp. Who cast the dissenting vote or votes is not known, 
but it is apparent that the dissent was based on the objections of British and 
Royal Dutch-Shell interests expressed in London. 

The two principal reasons assigned in the foreign press for the objections 
by foreign interests were (1) that curtailment of crude production had broken 
down in America, and (2) that it would not be good business practice to raise 
prices in the face of continued increases in production. The price increase, if 
permitted to the Americans, would have raised the entire world price structure 
through the use of American Gulf-port prices as the base prices for world trade, 
as outlined by the Achnacarry agreement. Such a general enhancement of 
world prices would have still further stimulated world production. The foreign 
interests were, therefore, taking the long-range view that until world produc- 
tion, and especially American production, had been brought under control, a 
price increase to cover the allegedly high marginal cost of producing in America 
would be undesirable. 


Relation to Achnacarry agreement 

On the basis of information appearing in the foreign press suggesting a close 
connection between the export associations and the movement to cartelize the 
world oil trade, the Federal Trade Commission asked both the Export Petroleum 
Association and Standard Oil Export Corp. for information regarding their 
relations with foreign interests. In reply each stated that it had “verbal under- 


standings” under which “certain foreign companies” agreed to respect the 
volume which member companies had in 1928, plus the normal increase. 
Specifically, in May 1929, Export Petroleum Association described the objec 
tive of its negotiations as being to insure the ‘as is” position of its members in 
world trade, and described that position practically in the language of the 
Achnacarry agreement.” Standard Oil Export Corp. likewise stated by letter 


Petroleum Times, London, July 13, 1929, p. 47. 

> Ibid., July 20, 1929, p. 132 

Ibid., August 10, 1929, p. 239. 

7 The association's statement to the Commission on this point was as follows : 

“Since the association’s main purpose is to protect and assure the export trade previously 
handled by the association’s constituent member companies, steps have been taken in behalf 
of the association, as permitted by the Webb Act, in negotiations and in conferences with 
foreign producers and foreign distributors and in meetings of the association, in the effort 
to assure to the association, as against foreign producers, a volume of export trade equal 
to that previously handled by the association’s constituent member companies, plus natural 
increases ; in other words, to insure that, as permitted by the Webb Act, the ‘as is’ position 
by which is meant the ratios established by the 1928 performance, shall as neurly as 
possible maintained as regards all petroleum and petroleum products exported from all 
countries of production (excepting all imports into the United States) and as regards all 
petroleum and petroleum products distributed in foreign countries.” 
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in June 1929 that it had such an understanding with certain unnamed “foreig 
companies” in consideration of which it agreed not to expand its export trade 
beyond “the 1928 volume of its member companies, plus the normal increase.” * 

After receiving these communications, the Chairman of the Federal Trade 
Commission, on July 2, 1929, pointed out to both Webb Act associations that 
it was not the purpose of the Webb Act to allow exporters to combine with 
foreign producers or distributors to the detriment of production and trade in 
the United States, and expressed the Commission’s opinion “that the verbal 
understandings or agreements with foreign companies entered into by your 
corporation are of doubtful legality, since a limitation of exports to the 1928 
level, in this country and abroad, may result in a corresponding limitation of 
production, and a restriction of the free flow of trade in interstate and foreign 
commerce, in violation of the Sherman Act, the Federal Trade Commission Act, 
and the Wilson Tariff Act.” 

in reply, C. 1. White, secretary of Standard Oil Export Corp., took the posi- 
tion that his company had not-entered into any combination with foreign pro- 
ducers to the detriment of trade and production in the United States, or which 
would restrict the trade of competitors exporting from the United States.” On 
the contrary, he defended the understandings as an attempt carried out under 
the provisions of the Webb Act to assure maintenance of the volume of American 
export trade in the face of competition from lowvr-cost foreign oil.” Later, on 
October 14, 1929, the Commission again asked each of the Webb Act associations 
whether it had taken any further action in the matter of agreements with foreign 
producers or distributors. The Export Petroleum Association replied that it 
had no agreements with any foreign producers or distributors, and Standard 
Oil Export Corp.’s secretary stated that “this company has taken no further 
action in the matter of agreements with foreign producers or distributors since 


the report contained in my letter of June 19, 1929.” 

Thus, in America, the observance of the “as is” principle was presented as an 
effort under the Webb Act to maintain and increase American export trade. 
In foreign circles, however, where less official secrecy surrounded the cartel’s 
methods and objectives, the “as is” principle was regarded as the basis for 
dividing world markets, restricting world production, and thereby enhancing 
prices; and Export Petroleum Association was regarded as one of the instru- 
ments of implementing the “as is’ principle. This point of view was described 
in The Economist (London) as follows: 


Standard Oil Export Corp. stated: 
“With further reference to the operations of the corporation, you are advised that the 


primary purpose of the corporation is to protect and assure the export trade previously 
handled by the corporation's constituent meinber companies. With this purpose in mind, 
the cornoration has conducted negotiations with certain foreign companies, as permitted by 
the Webb Act, in an effort to assure the maintenance of the export trade of the corporation. 
As a result of these negotiations, the corporation has a verbal understanding with these 
foreign companies whereby it is recognized by such foreign companies that the member 
companies have heretofore built up over a period of years a large export trade in petroleum 
products which the corporation and its member companies are entitled to maintain. The 
volume of export trade of the corporation, which these foreign companies have agreed to 
respect. is the volume which the member comranies had in 1928, plus the normal increase. 
In order to be assured of maintaining its position in the export trade, the corporation has 
agreed that it will not expand its export trade beyond the 1928 volume of its member com- 
panies plus the normal increase, where such expansion would result in depriving these 
foreign competitors of the volume of business in foreign markets which they enjoyed in 
1928. plus the normal increase thereof.” 

** The provis'ons of the Webb Act in this respect are as follows : 

“Sec. 2. That nothing contained in the Act entitled ‘An Act to protect trade and com- 
merce against unlawful restraint and monopolies,’ approved July second, eighteen hundred 
and ninety, shall be construed as declaring to be illegal an association entered into for the 
sole purpose of engaging in export trade and actually engaged solely in such export trade, 
or an agreement made or act done in the course of export trade by such association. pro 
vieed such association, agreement. or act is not in restraint of trade within the United 
States, and is not in restraint of the export trade of any domesie competitor of such asso- 
ciation: And provided further, That such association does not, either in the United States 
or elsewhere, enter into any agreement, understanding, or conspiracy, or do any act which 
artificially or intentionally enhances or depresses prices within the United States of com- 
modities of the ec'ass exported by such association, or which substantially lessens compe- 
tition within the United States or otherwise restrains trade therein.” 

® Standard Oil Export Corp.’s understanding with foreign oil companies was described as: 
“* * * on effort to asevre the maintenance of the volume of exnort trade of the cornora- 
tion in the face of conditions existing in the world oil situation which threaten to diminish 
seriously the volume of export trade of this corporation unless some method is found to 
earry out the understanding. Since crude petroleum and products derived therefrom are 
produced abroad at much less than the cost thereof in this country, some agreement with 
foreign oil companies is necessary in order that American companies may maintain their 
position in export trade. Without some such understanding as Standard Oil Export Cor- 
poration is trying to work out under the provisions of the Webb Act, American export 
trade in petroleum and its products cannot hope to withstand the foreign competition.” 
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“As far as marketing is concerned, international cooperation is not only pos- 
sible, but it is being increasingly extended. This is due to the fact that the 
international oil export trade is largely in the hands of three groups—Standard 
Oil, Royal Dutch-Shell, and Anglo-Persian. At the end of last year the Standard 
Oil Co. of New Jersey took the lead in forming the American Oil Exporters Asso- 
ciation, of which every American oil company of importance is now a member. 
This association fixes the prices at which oil products can be exported from 
American ports. Representatives of the association conferred this year with 
representatives of the Royal Dutch-Shell and Anglo-Persian groups, gnd agreed 
upon a division of territories in the European markets. An example of the 
effectiveness of international cooperation in oil marketing is Great Britain, where 
the three groups—Shell, Anglo-Persian, and Standard Oil of New Jersey, which is 
now taking over complete control of its subsidiary, Anglo-American Oil—have not 
only agreed upon selling prices and the number of pump installations, but have 
secured an agreement with the Russian Oil Trust fixing its proportion of the 
British trade. The stability of petrol and other refined oil prices in the British, 
European, and Eastern markets is the measure of the cooperation between Royal 
Dutech-Shell, Burmah Oil, and Anglo-Persian on the one hand and the Standard 
Oil companies on the other.” ™ 

As noted in The Economist's article, Standard Oil Co. (New Jersey) was one 
of the Big Three that formulated the Achnacarry agreement. Its cffi‘ials also 
took a leading part in organizing Export Petroleum Association, Inc., in pro- 
moting the American and world conservation movements, and in carrying cut 
other steps to implement the Achnacarry agreement. The collapse of the Ex- 
port Association was so discouraging to some Standard Oil Co. (New Jersey) 
officials that they seriously questioned the desirability of continuing their “as 
is” understandings after its demise. This reaction indicates in a negative way 
that, as The Economist indicated, the Export Association was expected to carry 
out an important function in the world cartel movement. This reaction took 
detinite form less than 4 months after the association suspended operations. 
On March 2, 1931, E. J. Sadler, vice president of Standard Oil Co. (New Jersey) 
addressed a letter to three other high Standard officials in which he stated in 
part: 

“IT recently wrote Mr. Teagle that I thought in view of the collapse of the 
Export Association, our as-is arrangement with the Royal Dutch should be 
abrogated, and likewise with an as-is arrangement in territories where it was 
mutually advantageous. 

> * © * * t * 


“In many places I think our as-is agreement with the Royal Dutch allows 
third parties to come in and take a percentage of the trade, while handicapping 
either the Royal Dutch or ourselves in maintaining or increasing the 1929 per- 
centage of the two interests added together.” ” 

Had these suggestions been followed, the effect would have been to increase 
the opportunity for competition in the world industry. However, other new 
control measures were then under consideration, and the suggestion was not 
adopted. Instead a new understanding war formulated by the Big Three for 
control of competition in European markets. This understanding likewise was 
founded upon “as-is” principle, in harmony with the statement that “it is 
understood between the three parties concerned that the main principle is of a 
durable nature.” ” 


Mr. Harkins. There are two quotations I wanted to read. On page 
217: 


In 1946, P. H. Frankel, writing with a background of more than 20 years of 
study and experience in the oil industry in countries on both sides of the At- 
lantic, summarized the connection between the conservation program in the 
United States, and the industry’s efforts to stabilize world production and 
prices as follows: 

“There can be little doubt that the American counterparts of this inter- 
national set-up were conservation and proration as we knew them in the 
thirties. What mattered most, apart from the the aspect of technology, w!iere 


* The Economist (London), December 21, 1929. 

® The third parties here mentioned included other American interests who were free to 
comnete in foreign markets following the collapse of Petroleum Export Association's 
activities. 

% Addendum to Memorandum for European Markets, January 20, 1930, p. 1. 
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sound argument seemed to support it, was the fact that only with a certain 
degree of production control could the United States be fitted into the world- 
wide structure of the oil industry. Conservation was the missing link which had 
to be forged.” 

Also an American observer, J, H. Carmical, commenting in 1949 on the 
industry’s hope of maintaining world prices while finding a market for in- 
creasing Middle East production, stated: 

“Involved in the apparent strategy to hold prices, however, is the ability 
to prevent an excess of crude-oil production in Texas and Venezuela, while 
at the same time expanding the output of the Middle East. Although the 
cost of producing crude oil abroad is much less than in the United States, there 
is the chance that imports at the present rate may not have a decided in- 
fluence on prices of any products except heavy fuel oil. This is contingent 
upon the ability of the regulatory bodies of the oil-producing States to hold 
production in check so that a large proportion of the excess foreign production 
may be absorbed here until it can be marketed advantageously outside the 
United States.” 


Then they discussed the connection of the Petroleum Export Asso- 
ciation upon which Mr. Emmerglick remarked this morning. 
On page 228 they have this quotation : 


On March 2, 1931, E. J. Sadler, vice president of Standard Oil Co. (New 
Jersey) addressed a letter to three other high Standard officials in whieh he 
stated in part: 

“T recently wrote Mr. Teagle that I thought in view of the collapse of Ex- 
port Association, our as-is arrangement with the Royal Dutch should be ab- 
rogated, and likewise with an as-is arrangement in territories where it was mu- 
tually advantageous.” 

The Federal Trade Commission report goes on: 


Had these suggestions been followed, the effect would have been to increase 
the opportunity for competition in the world industry. However, other new 
control measures were then under consideration and the suggestion was not 
adopted. Instead, a new understanding was formulated by the Big Three for 
control of competition in European markets. This understanding likewise 
was founded upon the as-is principle, in harmony with the statement that 
“it is understood between the three parties concerned that the main principle 
is of a durable nature.” 

That is talking about the as-is agreement. 

The Cuarrman. Those were accepted in the record. 

Mr. Emmercuick. Mr. Chairman, counsel’s reading of some of those 
matters has caused me to turn to a paper I have with me which may, 
if I may read briefly from it, underline the principal point I was 
trying to make this morning. 

This is a regular publication by the Department of Interior called 
the Monthly Petroleum Forecast. The paper I have is called Monthly 
Petroleum Forecast No. 237, and it is a forecast of market demand 
(consumption) for crude oil, April 1955. It is distributed about 
a month before or in the month before. 

Then there are forecasts of market demand, and a very interesting 
section on imports, and I quote from this particular one: 

The latest advance estimates by the importing companies indicate crude im- 
ports averaging 770,000 barrels daily in February, 750,000 barrels daily in 
Mareh, and 750,000 barrels daily in April. 

Now, these forecasts, Mr, Chairman, of the amount of crude that is 
going to be imported, then influence the amount of crude which regu- 
latory commissions permit domestic companies to produce. In other 
words, we gear our production of domestic crudes in accordance 
with the companies’ forecasts of the amount of crude that they are 
going to import. 
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Here is striking evidence of how this thing works that I was trying 
to explain this morning. 

Mr. McCursocn. Mr. Chairman, I wonder if Mr. Emmerglick 
would know what proportion of those 700,000 barrels of oil which 
were imported per day came from the Middle East, and what part of 
it came from South and Central America, for instance ? 

Mr. Emmercuick. The figures are available. The source of im 
ports is set out in a number of tables in a report of the National 
Petroleum Council, dated May 5, 1955, Mr. MeCulloch. 

It would take me some time to make the computations, but from 
this source it would be very easy to determine how much came from 
Venezuela, how much from Saudi Arabia, how much from Kuwait, 
and soon. The figures are available. 

Mr. McCuttocn. Yes. 

Mr. Harkins. I have one more submission for the record. This 
is a publication entitled “The Price of Oil in Western Europe,” pre- 
pared by the Secretariat of the Economic Commission for Europe, 
United Nations. 

This was referred to in the submission of the Consumers Coopera- 
tive that we had this morning in the record, and it has interesting 
aspects in point with conservation controls in the United States. 1 
would like to read them. This appears on page 18: 


In the United States, the divorce of output decisions from the price-cost com- 
parisons of the individual producer has come about by their transfer from private 
enterprise to State agencies. Oil conservation statutes have been passed in most 
of the oil-producing States which require or permit a public agency to fix (pro- 
rate) the amount of oil produced by each field or well. Hence, the production of 
each area and its distribution between producing units within the area ceases to 
be a matter for private decision. In turn, the level of total output, and its 
distribution between States, is determined, within broad limits, on the basis of 
the monthly forecasts of demand, in total and for each State, which are supplied 
to the several agencies by the Federal Bureau of Mines. The Inter-State Oil 
Compact Commission provides a forum within which differences between States 
can be ironed out. 

In the rest of the world the same divorce of output decisions from individual 
price-cost comparisons takes place without the intervention and control of any 
publie agency, because of the structure of the crude-oil industry. Given its 
position as, individually or in partnership with others, the agent responsible 
for exploiting the crude-oil resources of a whole country, any one of the eight 
major international oil companies is bound to be under pressure from the Govy- 
ernment of that country to serve its best interests by capturing as large a share 
of the market as possible. Insofar however, as it has interests in other 
countries also, it is subject to similar pressure from them too. More generally, 
it cannot help but be aware of the nature and strength of such pressure in all 
countries. At the same time its position as, in effect, the major purchaser of 
the crude oil which it produces gives it the power with which to resist and 
reconcile competing pressures. 


Now, a footnote on page 18 explaining the term “conservation” reads 
as follows: 


The term “conservation” has developed a rather special meaning in the 
United States when applied to oil. It refers essentially not to the limitation of 
consumption or even of production, in the United States, but to avoiding waste 
At the earliest stage waste was defined in a somewhat technical sense to mean 
the loss from evaporation or seepage resulting from bringing more oil above 
ground that could quickly be sold, and also the loss resulting from failure to 
drain a deposit to something approaching the engineering limit. Attention was 
also directed to the waste of resources if more wells are drilled than are neces 
sary, from an engineering standpoint, to drain the deposit. At the next stage 
the concept was broadened to denote any production of oil in excess of “reason 
able market demand.” Finally, with the development of oil production over- 

63478—55—pt. 2 14 
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seas, conservation policy came to be concerned with the proper distribution of 
the market between home production and imports, having regard to the desir- 
ability on the one hand of conserving United States known reserves and on 
the other hand of encouraging a high rate of exploration for new reserves. 


(The document referred to follows :) 


THE Price oF OrL IN WESTERN EUROPE 
(Prepared by the Secretariat, Economic Commission for Europe) 
THE PRICE OF OIL IN WESTERN EUROPE 


The importance of oil in Western Europe 


The large and growing importance of oil in the fuel and power supplies of 
Western Europe is attested to by the fact that it now supplies nearly one-sixth 
of the total energy consumption of the area and, a more striking fact, that it has 
met nearly one-half of the increase in energy consumption since 1937.2. Further 
detail on these developments is provided by table 1. 

This proportionately much faster growth of oil consumption is the continuation 
of a trend which was already marked for most countries in the interwar period. 
Indeed, in the world as a whole, oil consumption has maintained on the average 
a 7 percent compound annual rate of increase since 1900? (see chart 1). During 
the interwar period the disproportionate advance of oil resulted in large part 
from the very rapid growth of mechanical road transport in which there is no 
effective substitute for petroleum products.’ Since then, the major increase in 
Western Europe has been in the consumption of black oils in the general energy 
market, the rate of growth in oil consumption for transport purposes having 
slackened for a time under the impact of the war. In the future, a rapid rise in 
the use of oil both for transport and for general energy purposes must be expected. 

This expectation derives not only from the technical superiority of petroleum 
products in certain uses of increasing importance, but also from the flexibility of 
oil production, on the one hand, and from the difficulties and uncertainties ex- 
perienced in developing alternative sources of energy on the other hand. Coal, 
the traditional mainstay of energy supplies in Europe as a whole, is won with 
increasing difficulty and cost as deeper deposits have to be exploited and as labor 
hardens its preference for leSs onerous occupations. The present tightening 
in the coal market, characterized in the United Kingdom by failure once more 
to reach production targets, and on the Continent by decreases and irregularities 
in Polish export deliveries to Western European countries, may again be fol- 
lowed, as in the past, by a period of greater ease, depending on temporary 
fluctuations in demand. But the long-term prospect is clearly that coal will 
prove deficient in relation to the continued growth in European energy needs, 
rarticularly if there continues to be a reasonably rapid economic development, 
for which plentiful supplies of energy are a necessary condition. 

Of the other main forms of energy, waterpower will undoubtedly continue a 
rapid development and increase its share in total energy supplies, but here nature 
im oses even more rigid ultimate limits to expansion than in the case of coal. 
Atomie energy may ultimately provide a resource of incalculable dimensions, 
but there is no assurance of relief from this quarter for many years to come. 

There are good reasons for believing that Western European countries may 
need to rely increasingly on oil to meet their energy requirements and that the 
share of oil in an expanding total may continue to grow as rapidly as in the past. 
This prospect is, however, partly dependent on questions of relative costs, and, 
specifically, on how consuming countries look upon a further swelling of the oil 
item in their external payments compared with the cost of more intensive efforts 
in developing their indigenous fuel resources. 


1Cf. Relationship Between Coal and Black Oils in the Western European Fuel Market, Eco- 
nomie Commission for Europe, Geneva, August 1954 (U. N. sales No. E/ECE/191). 

2 The statistics of chart 1 are of crude oil production. This can be taken as identical with 
crude oi! consumption except in the very short period. The quantity of usable products 
derived from a barrel of crude oil has, however, increased over the period covered. To this 
extent the chart does not exactly measure the growth in energy derived from oil. 

3 More genera'ly, oil is virtually without a competitor in all uses where it is difficult or 
inconvenient to have a separate heat-conversion unit. 
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At present, the gross value of the petroleum products consumed in Western 
Europe as a whole amounts to some $2.2 billion, at ex-refinery prices.“ Approxi- 
mately one-half of this represents the f. o. b. cost to Western Europe of the crude 
oil from which petroleum products are refined; rather less than one-quarter is 
the amount charged for transporting this crude oil to Europe; and about one- 
quarter is made up of the costs and profits of refining it.° 

Apart from some production still of relatively minor importance, in Austria, 
France, Western Germany, and the Netherlands, Western Europe produces no 
crude oil, so that the roughly $1 billion at present being paid for crude oil 
is almost wholly an import cost. As will be seen, much of this oil is produced 
by British, Dutch, and French companies operating overseas, whose profit margin 
is a substantal element in its price. This means that only part of the $1 billion 
constitutes a charge on the balance of payments of Western Europe taken as 
a unit. The other part, however, sets up important flows in intra-European 
payments. Similarly, the cost of transporting crude oil is only partly an external 
payment for Western Europe as a whole, since many tankers are in Western 
European ownership, but for the rest generates flows in intra-European pay- 
ments. The costs of refining are now, geographically, largely internal to Western 
Europe. Net imports of refined products are a small and falling part of total 
consumption. As may be seen from table 2, however, not all individual Western 
European countries are self-sufficient in refining capacity. Moreover, much 
of Western Europe’s refining capacity is in American ownership. Hence, re- 
fining also is important for international payments both within and outside 
Western Europe.® 


Major shifts in trade in oil 


The present geographical origin of the petroleum products consumed in 
Western Europe is very different from that of prewar days. There have been 
two major changes. The first is the development of refinery capacity in Western 
Kurope. Before the war Western Europe’s imports of oil consisted chiefly of 
refined products, with imports of crude for domestic refining playing a smaller 
role. Table 3 shows that the balance has swung completely around and that 
it is refined products which are now the marginal import. This means that 
the price of crude oil is of much more direct interest to Western European 
countries than it was before the war. The second major change, illustrated 
in table 4, is in the origin of Western Europe’s crude-oil supplies. Before 
the war, some 40 percent of these came from the Western Hemisphere. Today, 
an overwhelming proportion of its much larger imports comes from the Middle 
Kast. The greater direct interest which Western European countries now have 
in crude-oil prices is therefore essentially in the price of Middle East erude oil. 

These two changes in Western Europe’s position are only special facets of a 
general change in the pattern of world production and trade in crude oil and 
products. The two major features of this change are shown by table 5. The 
first is the movement of refining capacity from the centers of crude-oil pro- 
duction to those of refined products consumption, a shift dictated by both 
strategic’ and balance-of-payments interests. The second is the great rise 
in crude-oil production in the Middle East, which has in large measure dried 
up the prewar flow of crude oil from the Western to the Eastern Hemisphere. 
From the figures for reserves which are also shown, it may be concluded that 
there is nothing transient in this change. There has in fact been a secular 
change in the center of gravity of world oil. 

Those great shifts in the structure of production and trade, which have 
accompanied the continued rise in world output and reserves, might be expected 


*The heavy weight of taxes on some petroleum products in most Western European coun- 
tries makes it preferable to use ex-refinery or cost, insurance, and freight prices rather 
than retail prices. Moreover, retail prices are not systematical'y published and variations 
in trade margins are sufficiently great to make it hazardous to trv to comrute them. As 
is made clear in section 3, even ex-refinery prices are not generally published in Western 
Eurone, so that an element of hypothesis is present even in the valve given in the text. 

5 This calculation implies that Western Europe imports no refined products. In fact the 
cost of imports of refined products in 1953 was about one-quarter of total consumption. 
Exports by Western Europe were, however, not much less in value. A good deal of these 
tota’s. both for exports and for imports, consists of bunker trade. More generally imports 
of refined products are likely to continue to fall with the growth of refining capacity. 

*Lack of published data, and the intricacy of the relations involved, make it virtually 
impossible to construct a realistic picture of the network of Euronean or world payments 
on oil account. An attempt at estimating some important magnitudes was made in the 
Economie Survey of Europe Since the War, Geneva 1953. (See pp. 140 et seq.) 

7 Since there are alternative sources of supply for crude oil, any country achieves greater 
security in oil supplies if its refineries are located at home. 
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to have important repercussions on the structure of relative prices in different 
parts of the world. As long as Western Europe derived most of its oil sup- 
plies, both of crude petroleum and of finished products, from the Western 
Hemisphere, prices in Europe were bound to reflect those in its principal supply- 
ing area, plus transportation costs. Now, however, the Eastern Hemisphere is 
virtually independent of the Western for supplies of both crude oil and prod- 
ucts, and Western Europe draws most of the crude oil for its own greatly 
expanded refining capacity from low-cost Middle Eastern sources. Neverthe- 
less, prices of finished products in the main consuming centers of Western 
Europe appear to bear about the same relationship to those in the United States 
as before the war, while the delivered price of its crude petroleum input, 
though now somewhat below rather than above corresponding prices in the 
United States, is still closely linked to them at a level which does not adequately 
reflect the switch to cheaper producing sources. 

The purpose of the present analysis is to study these price relationships more 
closely and, in particular, to enquire whether the prices paid by and charged in 
Western Europe are consistent with underlying conditions of demand and supply, 
or whether, alternatively, they point to a lag in the adaptation of prices to the 
great shift which has occurred in the pattern of production and trade and to the 
change in the overall supply position of oil from relative scarcity in the immedi- 
ate postwar period to relative plenty in more recent years. 

As far as the price of crude oil is concerned, the question here examined is 
interesting and relevant mainly with regard to the effects on balances of pay- 
ments of Western European countries, some being interested chiefly as producers 
and others as consumers. More generally, the price of crude oil is also important, 
of course, as affecting the cost of the raw material input of the refining industry, 
and the level and structure of prices charged by refineries for their products 
present further important questions which are considered below. This analysis 
does not extend, however, to prices charged to the final consumer. Prices at 
this level, especially, in the case of motor spirit, are heavily influenced by taxes 
in most countries and are largely a matter of internal policies with regard to 
the methods and levels of taxation which each country chooses to apply and with 
regard to the position it wishes to assign to oil in relation to other sources of 
energy. Thus, depending on each country’s policies in these matters, changes in 
oil prices at the producing and reiining levels may or may not be reflected in 
prices at the retail level, and may or may not affect the competitive position of 
oil compared with other fuels. The present analysis does not, however, attempt 
to examine these questions of domestic policy and is concerned only with prices 
before tax. 

It needs to be said at the outset that analysis of petroleum prices is greatly 
hampered by the scantiness of published data on both prices and oil operations 
in general in the Kastern Hemisphere. Because of the absence of a developed 
market for spot transactions in petroleum products in Western Europe, the 
prices at which most transactions take place are not made public. Moreover, 
even Where data are published, as for example for tanker fixings, the high degree 
of integration in the industry leaves their significance in actual transactions open 
to considerable question. Some of the succeeding calculations, and especially 
those on refining margins in section 3, are necessarily based on the application of 
formulae which are believed to approximate to the normal practices of the trade, 
rather than on official figures. In all such cases, the figures presented cannot 
be taken as precisely reflecting realized results at any particular point of time, 
although it is believed that they adequately mirror both the general magnitudes 
involved and their trend over time. 

The analysis which follows is in four sections. The first shows the place of 
Western Europe in the pattern of world production and trade in petroleum and 
its products. It also describes the structure of ownership of the industry,* 
which is important for its effects on price determination and in modifying the 
economic consequences of geography. The second examines the way in which 
the prices paid by Western Europe for Middle East crude oil are determined. 
The third section deals with refined product prices. The final section considers 
the strains to which present pricing practices are giving rise. 


_ § The fact, discussed further below, that there is a high degree of integration right 
from crude oil production to the distribution of refined products makes it legitimate to 
speak of one industry. 
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1. THE STRUCTURE OF THE OILL INDUSTRY 


Geographical structure 

The main features of world production and trade in crude oil and petroleum 
products are illustrated in chart 2. 

It will be seen that, if the largely self-sufficient regions of North America and 
Eastern Europe are excluded, trade in crude oil is a high proportion of total 
production. With these exceptions, the main centers of oil consumption are 
widely separated from the areas where oil is found; the production of crude oil 
takes place, broadly speaking, in underdeveloped countries and the consumption 
of petroleum products in developed countries. 

There is little trade in crude oil between the two hemispheres and such as there 
is makes the Western Hemisphere a net importer. Moreover, intrahemisphere 
trade is far greater in the Eastern than in the Western Hemisphere. Indeed, the 
dominant element in the crude oil trade of the world is the imports of Western 
Europe, which constitute over half of total imports. These imports are now 
almost wholly from the Middle East which, in turn, is by far the largest exporting 
area in the world, and whose oil now flows even into North America. The only 
other exports of any consequence are those of Venezuela to the United States. 
In short, world trade is made up essentially of intrahemisphere trade, with 
exports from the Middle East to the United States forming the only significant 
link between the hemispheres. 

World trade in refined products is considerably smaller than that in crude oil. 
This reflects the facts that, while crude oil can be drawn only from known deposits. 
refineries can, on physical grounds, be put almost anywhere, and that, as already 
noted, there has been a strong trend in recent years for refining to move to 
consuming centers. Much the largest flow is from the refineries of Venezuela 
and the Netherlands Antilles, largely to the United States and to the group other 
countries, but also, on a smaller scale, to Western Europe. Exports from that 
source to the United States are largely of fuel oil. Those to western Europe, as 
also those from the United States to the same destination, are largely of special- 
ties of one kind or another which Western European refineries are not yet 
equipped to produce in adequate amounts. Table 6 shows that this flow has been 
comparatively stable during the last 2 or 3 years. Much of the export from 
Venezuela and the Netherlands Antilles to other countries is to destinations in 
the Western Hemisphere, although there is also some to countries in the Eastern 
Hemisphere which are geographically closer to this center than to the Middle 
East. It must be remembered, however, that trade in 1952 was distorted some- 
what by the shutdown of the Abadan refinery. As capacity expands in the 
Middle East and Western Europe, world trade in refined products will become 
more strongly marked with the same feature as that in crude oil, the relative 
unimportance of interhemisphere trade. 


The structure of ownership 

Although the trade links between the two hemispheres are weak, and likely 
to become weaker, the corporate links are very strong. Specifically, the lion's 
share of crude oil production and refining throughout the world is in the hands 
of 8 major companies—5 American and 3 European—most of which have interests 
in each of the main producing and refining centers. 

It may be seen from chart 3 that the share of these companies is least in the 
United States and greatest in the Middle East. This does not mean that the 
United States market is not marked by a high degree of concentration, but only 
that, of the roughly one score major companies which dominate it, only five have 
really important interests overseas. In the Middle East, where subsoil resources 
are Government property and long-term concessions have been granted in large 
blocks, the result has been, in effect, that the Government of each oil-producing 
country has designated a single enterprise to exploit the country’s crude-oil 
reserves.” Given the large amounts of capital involved, such enterprises have 
been invariably foreign—in practice American, British, Dutch, and French. The 
chart significantly understates the importance of these same companies in the 
refining industry in Western Europe. As already noted and as will be discussed 
in greater detail in section 3, the degree of real independence exercised by the 


* For example, in Iraq, the Iraq Petroleum Co. is a joint enterprise of the Anglo-Iranian 
Oil Co. (now British Petroleum Co.), the Compagnie Francaise des Pétroles, the Royal 
Dutch Shell group of companies,.the Socony Vacuum Oil Co., and the Standard Oil Co 
(New Jersey): and in Saudi Arabia the Arabian American Oil Co. is a joint enterprise of 
Socony Vacuum Oil Co., the Standard Oil Co. of California, the Standard Oil Co. (New 
Jersey), and the Texas Co. 
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other companies shown is considerably smaller than might be suggested by the 
absence of formal corporate links between them and the major companies. 

The high degree of vertical integration which the major companies have 
created with respect to production and refining is continued also in respect of 
transport and distribution. The position in these fields does not lend itself so 
readily to concise statistical summary. It seems, however, that in 1949 7 of the 
8 companies listed in chart 3 owned or had on charter about two-thirds of the 
world’s privately owned tanker fleet, and a large part of this was directly owned 
by the companies.” All the important pipelines outside the United States are 
cwned by the same companies. In distribution also the major international 
companies occupy a commanding position in most markets. In fact a pattern 
of distribution appears to have evolved in most important consuming areas which 
“is formed by outlets backed financially (mainly in respect of their investment 
in storage and retailing equipment) and enjoying sales assistance by the supplier ; 
in return they use (and by using strengthen) the suppliers’ brand.” ™ 

It will be evident that the dominant role of American, British, Dutch, and 
French capital in the oil industry outside the United States has important impli- 
cations for the international payments flows to which oil gives rise. Equally, 
the high degree of concentration of ownership has been an important determinant 
of the industry’s economic behavior. 


2. THE PRICE OF MIDDLE EAST CRUDE OIL TO WESTERN EUROPE 


Throughout its history, the f. 0. b. price of Middle East crude oil has been 
closely linked, though in a way which has changed with time, to that of crude 
oil in the United States. Until the end of the Second World War, public quota- 
tions of prices at producing centers (‘“‘posted prices” as they are called in the 
trade) were made only in the United States. The price at which Middle East 
oil was sold was that needed to produce a delivered price, at the going freight 
rate, identical with that of oil from the Texas gulf in the market to which the 
sale was being made. In other words, the effective f. 0. b. price * for Middle East 
oil varied with its destination. F. 0. b. prices first began to be posted in the 
Versian Gulf soon after the war at a level, allowing for quality differences, 
virtually identical with those in the Texas gulf. Early in 1948 a gap between 
the two price levels developed which widened by successive stages until late in 
1949, since when it has been constant (see chart 4). ” 

Oil being heavy in relation to its value, the delivered price of Middle East 
crude oil in Western Europe is closely dependent on the level of tanker freight 
rates. It is difficult, however, to find firsthand published data on the rates which 
have been charged for such deliveries at various times. Various indexes of 
freight rates are published, of which the most widely known and, in a sense, the 
most current is that for tankers chartered for a single voyage shown in chart 5. 
It has been noted already, however, that the major companies which produce oil 
in the Middle East also undertake its delivery and that a very large proportion 
of the world tanker fleet is either owned by them or is, at any particular time, 
on long-term charter to them. Hence, the single voyage charter rate (spot rate) 
applies directly only to a small proportion of oil movements. It seems quite 
certain that the major companies do not normally charge at spot rates for 
delivery either to independent refiners or to their own refineries. In fact, most 
of them have been guided in the recent past by the movements of a hypothetical 
rate for a longer period charter—the so-called London brokers’ award," which 
began to be estimated and published in 1949 at the quest of the two major British 
oil companies. Confirmation of this conclusion is provided by the comparison in 
chart 6 of movements in the unit value of crude oil imported into the United 
Kingdom with a price calculated by adding transport costs on the basis of the 
London brokers’ award to the f. o. b. price in the Persian Guif. In the subse- 
quent calculations in this analysis it is assumed that this is the basis on which 


1 The International Petroleum Cartel, staff report of the Federal Trade Commission, 
Washington 1952. 

11 See P. H. Frankel, Integration in the Oil Industry, the Journal of Industrial Eeo- 
nomics, July 1953, p. 210. 

12 The “netback” as it is called in the jargon of the trade. 

189 Crude oil from Iraq and from Saudi Arabia is also shipped by pipeline to Tripoli and 
Sidon and now to Banias in the eastern Mediterranean. 

4% This was an estimate of the current cost of hiring a particular type of tanker on 2-vear 
time charter prepaped by a committee of London brokers. It has been published since 
April 1949. For a detailed deseription of the rate. see Petroleum Press Service, April 
1951. 
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transport costs have been charged. More recently, the same group of tanker 
brokers has begun to prepare, at the request of the Shell group of companies— 
a new rate—the average freight rate assessment * (AFRA) which appears to be 
an attempt to approximate more closely to a measure of the true long-term cost 
of moving oil. It is not yet clear how far this new yardstick has found acceptance 
in the industry. 


The rationale of Middle East prices 

The developing relationship between United States and Middle East f. o. b. 
prices described at the beginning of this section is sometimes explained as con- 
forming to the laws of a normal competitive market. In such a market only one 
delivered price can be charged at any particular point for a homogeneous com- 
modity, whatever its geographical origin, and in a unified and competitive world 
market suppliers will not be able to discriminate in their f. o. b. prices between 
different points in the market. In such circumstances there is one and only 
one structure of prices which is in conformity with the conditions of supply and 
demand at any moment. When, as with oil, transport costs are heavy in relation 
to the value of the commodity, the relation between f. o. b. prices in different 
producing centers will depend on the location of the frontier of competition be- 
tween them. 

The explanation offered for the present price of Middle East oil relative to 
that of United States oil is as follows: Crude oil from the Middle East now 
meets that from the Texas gulf in the markets of the eastern seaboard of the 
United States. Its f. o. b. price can, according to this view, be no more and no 
less than is needed to yield a delivered price in those markets equal to that of 
American oil. This means that the f. o. b. price in the Middle East tends to 
fall below that in the Texas gulf by an amount roughly equivalent to the dif- 
ference in transport costs from the two producing centers plus the United 
State duty on foreign oil.” 

The history of crude oil prices over the last 25 years is interpreted by similar 
reasoning as the natural result in a normal market of the gradual westward 
movement of the frontier at which Middle East and Western Hemisphere crude 
oils met. The position up to the end of the war, when f. o. b. prices were posted 
only in the Texas gulf, is seen as reflecting a situation—which once, in fact, 
existed—in which the Western Hemisphere supplied, at least marginally, all 
markets. On this line of argument, the posting of equal f. o. b. prices in the Texas 
gulf and the Middle East, which was the next stage, implied a movement of 
the frontier to a point at which transport costs from the two centers were 
identical,” and the widening gap from 1948 to 1950 sprang from the advance of 
the boundaries of the natural market for Middle East oil across the Atlantic.” 

It is evident that this account of the relationship between United States and 
Middle East crude oil prices could be applicable only to long-term trends. It 
may be seen from chart 4 that the relationship remained constant between 
October 1949 and April 1953, in spite of the fact that the main published freight- 
rate indexes were fluctuating sharply over this period. The divergence between 
fact and theory in the short term is illustrated by chart 7, which shows the 
f. o. b. prices which would have had to be charged in the Persian Gulf in 
order to produce a delivered price equal to that of American oil at New York had 
transport been charged at, alternatively, spot rates or the London brokers’ 
award. If, however, the present level of AFRA is taken to be reasonably 
indicative of the true long-term cost of shipping oil, it may be seen that the 
differential between United States and Middle East prices which has persisted 
with minor variations since 1949 would appear to be explicable in terms of the 
theory suggested or, more precisely, does not conflict with it. 

The fact that the price of Middle East oil is determined as if there were a 
unified and normally competitive world market in itself establishes, however, no 


%It is in effect a moving average of all operative charter rates, whatever the date at 
which the fixture was made, and of the estimated cost of operation of company-owned 
tankers. For further detail, see Petroleum Press Service, April 1954. 

18 a an algebraic formulation of this and other relationships discussed below, see the 
appendix. 

17 The point—just to the east of Italy—at which transport charges from the two centers 
are equal is not equidistant between them, primarily because of the Suez Canal charges. 

18 Venezuelan prices are explained by similar reasoning. The eastern seaboard of the 
United States is the main market for this oil and the shipping ports of the Texas gulf 
and the Caribbean are roughly equidistant from New York. Hence the f. o. b. price of 
Venezuelan crude tends to differ from that of American only by the amount of the United 
States import duty. 
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presumption that the market is actually of this kind; nor ean this be established 
hy the study of price relationships alone. The more basie question, further con- 
sidered below, is whether the distribution of production and trade not only deter- 
mines prices but is itself consistent with price/cost relationships in the different 
producing centers. Only if this latter condition is satisfied can the linkage of 
Middle East to United States prices be explained in terms of ordinary commercial 
forces. 


The dispersion of profit rates 


In a competitive market the margin between price and cost of production would 
not vary too widely between different producers or different centers.” If in such 
a market wide variations in profit margins did exist at any moment, they would 
be expected to stimulate the growth of low-cost and the shrinkage of high-cost 
production until, in the long term, the disparities were eliminated. In the oil 
industry, however, such disparities are large and persistent, both as between the 
United States and other crude-oil-producing centers and within the United States 
itself.” 

The major cause of this dispersion is the geological accident “™ that the produc- 
tivity of wells varies enormously from field to field and country to country. In 
the United States, average output per well in 1950 was only some 11.6 barrels 
a day or 31 barrels if stripper wells * are excluded. In Venezuela, by contrast, 
the daily average was over 200 barrels and in the Middle East some 5,000 barrels, 
with production from some Kuwait wells rising as high as 9,000 barrels per day.™ 

The effects on relative costs of such differences in productivity are in some 
measure offset by differences in the cost of drilling wells. Drilling costs per foot 
in Venezuela appear to be over twice as high as in the United States and those in 
the Middle East cannot be much smaller. Moreover, the need to provide public 
service and ancillary facilities, which in developed countries are a charge on the 
state, before exploitation can begin also helps to swell the costs of preduction in 
underdeveloped countries. Neither of these factors, however, does more than 
modify somewhat the enormous cost advantage which geological factors have 
conferred on the Middle East.” 

It is, unfortunately, impossible to complement these somewhat qualitative indi- 
cations by any systematic cost or profit comparisons. Published data are scanty 
and the comparability of the accounting conventions employed is frequently open 
to question. The average cost of producing crude oil in Bahrein was estimated 
to have been about 10 cents per barrel in 1945.” Average costs for the United 
States as a whole in 1941 were some 76 cents per barrel and those for the east- 
coast region nearly $1.50.“ There can be no doubt that the present disparity 
between United States and Middle East costs exceeds the f. o. b. price differential. 

This is confirmed by the profit per barrel currently being earned on Middle 
East oil. Total payments in respect of taxes and royalties by Aramco to the 
Government of Saudi Arabia amounted in 1952 to $212 million.” Since, under 
the existing agreement, such payments represent 50 percent of the net profits 
realized on crude-oil production, net profits must have been in the neighborhood 
of $425 million, on a total production in that year of 300 million barrels. In 
other words, with crude oil selling at $1.75 per barrel, a net profit in the neigh- 
borhood of $1.40 per barrel was being earned.” Although comparable figures 
for the United States are not available, the average profit margin certainly falls 


1” As is made clear below, the proposition is strictly in terms of marginal costs. 

2” Some persistent disparity in profit margins is, of course, to be expected wherever the 
risk to which capital is exposed varies from place to place. However, even the most 
generous allowance for the greater risks of production in the Middle East would only 
reduce slightly the difference between profit margins there and in the United States. 

Some part of these differences in productivity stems from differences in the average 
age of wells and fields and, in the United States, an excessive number of wells in some 
fields 

22 These are wells which are approaching the end of their useful life. 

% See Petroleum Press Service, February 1952, p. 74. 

** Moreover, most of the wells in the Middle East flow adequately under their own 
pressure, so that costs are to this extent further reduced. 

25 Twenty-five cents if royalties are included. See Petroleum Arrangements With Saudi 
Arabia, procedings of a special committe of the U. S. Senate (80th Cong.) investigating the 
national-defense program. 

2 See Report on the Cost of Producing Crude Petroleum, U. S. Tariff Commission, Wash- 
ington, December 1942 

27 See Joint Oil Producing Ventures in the Middle East: A submittal by the Standard 
Oil Co. (New Jersey), to the Attorney General’s National Committee To Study the Anti- 
trust Laws, December 1953. 

°*°The figures given in the 1952 oil agreement between Iraq and the Iraq Petroleum Co., 
which are quoted below, imply that costs of production per barrel are now some 25 cents. 
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well short of this figure. The rate of return on capital invested must show a 
still greater disparity in view of the enormous difference between the produc- 
tivity, in barrels per day, of welis in the Middle East and the United States to 
which reference has already been made. 

All these comparisons between the Middle East and the United States are in 
terms of averages, whereas what is required to demonstrate a divorce between 
price/cost comparisons and output decisions are data showing the persistence 
of wide disparities between prices and the cost of an additional unit of output 
in the dfferent centers.” While no such data are directly available it may 
safely be inferred that comparison in such terms would reveal even more striking 
differences in profit margins. It was found in the inquiry for 1941 already 
referred to that the dispersion of the average costs at wellhead for the 5 larg 
producing regions of the United States ranged from plus 50 percent to minus 
40 percent of the mean of 76 cents per barrel. The difference between particular 
fields and, a fortiori, individual wells must have been very much greater. In 
Saudi Arabia, by contrast, the average cost of 30-35 cents per barrel implied 
above is likely to be considerably greater than the cost of producing additional 
output, since exploration and general development costs, which are an overhead, 
account for a large proportion of the average cost.” 

Incomplete though the facts be, it is evident that simple price/cost compari- 
sons are not the effective regulator of either the volume or the geographical 
distribution of crude-oil production. The question is why, since Middle East 
production costs so little, it does not bring about a decline in price and drive 
out a large proportion of higher cost American production the frontier of compe- 
tition pushing further westward. This problem requires a consideration of 
the way in which the distribution of output is effectively determined. 


The determination of output 

Before crude oil can be produced, it has to be found and, in spite of the 
striking advances which have been made in prospecting techniques, there is 
still a considerable element of chance in its discovery. This means that there 
cannot be any asurance of adequate supplies at all times unless there is a 
steady and continuous search for oil, and unles there are known reserves at 
any time equal to a considerable number of years’ consumption.“ Neither of 
these conditions would, however, be likely to be fulfilled in the case of erude- 
oil production, given the nature of its costs, if the number of autonomous pro- 
ducers were large. That is, in fact, one of the principal reasons for the hich 
degree of concentration in the industry. 

A very large part of the total costs of oil production consists of the expenses 
of exploration and prospecting. Once a field has been discovered, the additional 
costs of bringing the oil to the surface—substantially the cost of drilling 
wells “—are relatively small. So long, therefore, as the individual producer 
knows that prices will not be affected by variations in his own output, there is 
an obvious incentive for him to recover his overhead costs as rapidly as possible 
by exploiting the deposit at the maximum rate. This is tempered only by the 
consideration that if the rate of extraction rises too high this will raise the 
costs of finally draining the deposit or, alternatively, reduce the quantity of 
oil which is ultimately recovered.“ If a field is not in unified ownership even 
this latter restraint is absent; on the contrary, any individual owner runs the 


* The producer may, without undue abstraction, be presumed to decide whether to in 
crease production by comparing the cost of adding to his output with the price he will get 
for that addition. Differences in average profit margins are. of course, found very widely 
throughout the economic system, and particularly in primary producing and extractive 
industries, where costs are deeply influenced by ineluctable natural conditions The 
peculiarity of oil is, first. that such disparities are so large and, second, that they persist 
at the margin of production. 

“ This is illustrated by the oil agreement of 1952 between Iraq and the Iraq Petroleum 
Co. Art. 9 (b) (v) lays down estimates of present and future costs which may be used 
in certain circumstances in calculating profits. The figures are 23 shillings per long ton 
in 1951: 17s. 6d. in 1952: and 13 shillings thereafter 

It will be obvious that the two conditions are to some extent alternative. The greater 
the average level of reserves the more irregularity in exploration is admissibk 

* The cost of pumping has to be added when a field does not yield adequately under its 
own pressure. When oil is discovered in underdeveloped areas, very large sums are also 
involved in developing ancillary publie service and transport facilities But this expendi 
ture, like the cost of discovery. is an overhead cost. ; 

For each field and well there is a so-called maximum efficient rate of extraction, ar 
engineering concept which reflects the fact that if extraction proceeds too fast gas pressure 
will fall unnecessarily quickly, the flow of oi] to the well bottom will be impaired and 
various other avoidable and undesirable modifications of the physical conditions of the 
field will be suffered. 
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danger of having his oil drained away by others if he does not extract it as 
quickly as possible. In more rigorous language, for most producers at any 
given moment marginal costs will be very low and average costs falling over a 
very wide range of output. This means that if price is taken as given, there is 
an incentive to produce at or even above ™ the “maximum eflicient rate.” 

It is evident that, in the circumstances assumed, the result of the discovery 
of reserves significantly in excess of the current rate of consumption would be 
to drive down the price of oil to very low levels, perhaps not much exceeding 
the prime cost of its production. Moreover, the demands for crude oil is rela- 
tively insensitive in the short run to variations in its price, since it is a demand 
derived from that for refined products, which is itself rather insensitive in the 
short run. Hence the excess needed to provoke such an outcome need not be 
very large. Crude-oil production is, in fact, an important example of the well- 
known theorem that industries enjoying increasing returns will, if composed 
of a large number of autonomous producers, operate at a Joss. The early history 
of the East Texas discovery, which at one point in the interwar period dreve down 
the price of oil to 10 United States cents a barrel® and led to the employment 
of State forces to impose output control, provides a convincing illustration of 
the validity of the theorem. 

Under such conditions it is clear that exploration and prospecting would also 
be extremely irregular, being suspended when the price of cil fell to such low 
levels and resumed when the consequential fall in reserves and production sent 
prices coaring equally wildly upward. A smooth rate of supply would, in short, 
be impossible in the conditions postulated. 

The response of the oil industry to these special features of its cost and demand 
conditions has been the development of a system for determining prices and out- 
put in which considerations other than relative costs predominate. 

In the United States, the divorce of output decisicns from the price/cost 
comparisons of the individual producer has come about by their transfer from 
private enterprise to State agencies. Oil conservation™ statutes have been 
passed in most of the oil-producing States which require or permit a public 
agency to fix (prerate) the amount of oil produced by each field or well. Hence, 
the production of each area and its distribution between producing units within 
the area ceases to be a matter for private decision. In turn, the level of total 
output, and its distribution between States, is determined, within broad limits, on 
the basis of the monthly forecasts of demand, in tetal and for each State, which 
are supplied to the several agencies by the Federal Bureau of Mines. The 
Inter-State Oil Compact Commission provides a forum within which differences 
between States can be ironed out. 

In the rest of the world the same divorce of output decisions from individual 
price/cost: comparisons takes place without the intervention and control of any 
public agency, because of the structure of the crude-oil industry. Given its 
position as, individually or in partnership with others, the agent responsible for 
exploiting ‘the crude-oil resources of a whole country, any 1 of the 8 major inter- 
national oil companies is bound to be under pressure from the government of 
that country to serve its best interests by capturing as large a share of the 
market as possible.” Insofar, however, as it has interests in other countries 
also, it is subject to similar pressure from them, too. More generally, it cannot 
help but be aware of the nature and strength of such presures in all countries. 
At the same time its position as, in effect, the major purchaser of the crude oil 


* Insofar as producers discounted future earnings, production, in the circumstances 
postulated, would systematically exceed the maximum efficient rate even if each deposit 
were under single ownership, and all the more so if producers had bearish expectations 
about future prices. 

* The average price of comparable oil in the inter-war period was roughly $1 per barrel. 

* The term “conservation” has developed a rather special meaning in the United States 
when applied to oil. It refers essentially not to the limitation of consumption, or even of 
produetion, in the United States, but to avoiding “waste.” At the earliest stage waste was 
defined in a somewhat technical sense to mean the loss from evaporation or seepage result- 
ing from bringing more oil above ground than could quickly be sold, and also the loss 
resulting from failure to drain a deposit to something approaching the engineering limit. 
Attention was also directed to the waste of resources if more wells are drilled than are 
necessary. from an engineering standpoint to drain the deposit. At the next stage the 
concept was broadened to denote any production of oil in excess of “reasonable market 
demand.” Finally, with the development of oil production overseas, conservation policy 
came to be concerned with the proper distribution of the market between home production 
and imports, having regard to the desirability on the one hand of conserving United States 
known reserves and on the other hand of encouraging a high rate of exploration for new 
reserves 

% Subject only to any views which the government may have as to the desirable rate of 
depletion of its reserves. 
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which it produces®™ gives it the power with which to resist and reconcile com- 
peting pressures.” 

In the absence of explicit cooperation,” however, the separate assumptions of 
the individual companies as to the appropriate geographical pattern of oil pro- 
duction may not be identical, and this all the more since the underlying situation 
may change rapidly. However, so long as the companies are quickly responsive 
to changes in circumstances and their appreciations are not too far apart, there 
will emerge, through continuous testing of the possibilities of encroachment, a 
distribution of production between the producing countries outside the United 
States which accords at most times with the relative strength of the various 
forces at work. The rapid and continuous growth of world oil consumption 
referred to at the beginning of this chapter has, of course, greatly facilitated the 
reconciliation of the conflicting interests of different countries and the integra- 
tion of new producing centers as they were discovered. 

With the arrival of Middle East oil at the shores of the United States (or even 
earlier, with the development of Venezuelan production) there arose the ques- 
tion of the proper division of the American market between foreign and domestic 
oil. Although there is at present no formal quantitative control over oil imports 
into the United States,” foreign soil is far from enjoying unimpeded entry into 
that market. The major United States companies producing crude oil abroad 
have recognized that violation of the widely quoted and generally accepted prin- 
ciple that foreign oils should “supplement but not supplant” “ the domestic pro- 
duction of the United States would threaten to make irresistible the present very 
strong pressures for more stringent Federal restrictions on imports.“ This bal- 
ancing of forces in determining the level of imports into the United States is 
symbolized in the term “industrial statesmanship,” used by the Secretary of the 
Interior to describe the solution for the problem of oil imports. 


The determination of price in the United States 


It follows from the foregoing that the determination of the United States 
price, which, as explained at the beginning of this section, is the keystone.of the 
worldwide structure of crude-oil prices is equally divorced from normal com- 
mercial forces. Since the volume of oil coming on to the United States market 
is, in effect, determined by administrative decision, and its price at any time will 
be that required to clear the market in the going state of demand, price is the 
product, at one remove, of administrative decision. Indeed, the definition of 
‘“‘waste”’ in conservation statutes as amongst other things “production of crude 
petroleum oil in excess of transportation or market facilities or reasonable 
market demands,” “ itself implies a price assumption. The connection is, in 
fact, more intimate. The conservation authorities concern themselves not only 
with the total volume of output but with its distribution between producers with 
widely differing costs. But decisions as to this distribution can be effective only 
if the price which clears the market is one which covers the highest cost pro- 
ducers. In other words, decisions as to the volume of output depend in part on 


* Because each of the major companies is a vertically integrated enterprise 

% The power which flows from control over transport, refining, and distribution facilities 
and from the ability of the major companies to recorcnize common interests, was il'ustrated 
by the failure of Iran to sell any appreciable quantities of oil so long as its dispute with the 
Anglo-Iranian Oil Co. continued. 

“The extent to which such cooperation is, or has been, practiced is one of the major 
issues in the current civil action against the five major United States oil companies operat- 
ing abroad for alleged violation of the antitrust laws. 

“' There is at present a tariff of 10.5 cents per barrel on crude oil (5.25 cents on the 
heavier crudes). Earlier the tariff was craduated and increased steeply if imports passed 
a quota which was related to the level of United States production. 

2 All sections of the oil industry in the United States have subscribed explicitly to the 
following declaration of policy by the National Petroleum Council: “The availability of 
petroleum from domestic fields under sound conservation practices, together with other 
pertinent factors, provides the means for determining if imports are necessary and the 
extent to which imports are desirable to supplement our oil supplies on a basis which will 
be sound in terms of the national economy and in terms of conservation.” (A National 
Oil Policy for the United States, 1949.) The applieation of this principle is reflected in 
the statement of the president of the Standard Oi! Co. (New Jersey) in May 1954 that “if 
demand drops off a little bit * * * imports should drop off a little bit.” The major im- 
porters file regular statements of their proposed imports with the Texas Railroad “om- 
mission and have the advice of the Commission in formulating their import policies. Thus 
a number of important companies announced that, at the request of the Commission, they 
were cutting imports substantially in the second half of 1954. 

“ A large number of bills aiming either at higher tariffs or at quantitative restrictions on 
imports of foreign oil were introduced in the last session of the United States Congress. 

“ Extract from the statutes of the State of Texas, quoted by Gen. Ernest 0. Thompson, 
chairman, Texas Railroad Commission, in evidence before the Interstate and Foreign Com- 
merce Committee of the United States House of Representatives on July 23, 1953. 
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decisions as to its distribution. In the last analysis, in fact, the level of crude oil 
prices in the United States depends on the decision as to the level of costs beyond 
which the further working of a well or field shall be regarded as ceasing to serve 
the ends of conservation policy.” 

This section has examined the view that the price paid by Europe for Middle 
East oil is the result, over the long period, of the working of normal economic 
forces in a unified world oil market. It has been seen that the price is tied to 
that in the United States, with due allowance for freight charges. This price 
structure can be regarded as, in a sense, unified and internally consistent—if the 
existing distribution of production and trade is taken as given. The more im- 
portant point is, however, that the distribution of production and trade is not 
itself closely responsive to differences in underlying price-cost relationships in 
the major producing centers. In this more fundamental sense the market could 
scarcely be regarded as unified nor prices as resulting from the free play of 
competitive forces, 

It is true that, so long as the Eastern Hemisphere was dependent on the 
Western for supplies of crude oil, consumers in the Eastern Hemisphere would 
expect to exercise little weight in determining the price which they paid, and 
that this would depend on the price in the United States, however that might be 
determined. Now, the Eastern Hemisphere is self-sufficient in cdude oil and, 
indeed, is exporting to the United States. Given, moreover, the narrow limits 
assigned to this flow, it is clear that the continued dependence of Middle East 
prices in United States prices cannot be explained in terms of underlying condi- 
tions of supply and demand. 

More specifically, the price of oil in the United States, as well as the share of its 
consumption drawn from low-cost Midle East sources (about 2.3 percent in 
1951-53) can be viewed as byproducts of its own national conservation policies. 
Under these conditions, the present limited flow of Middle East oil to the United 
States does not suffice to explain the continued linkage of prices in the two areas 

The United States retains, of course, a direct interest in the price of Middle 
East oil, since a significant reduction might provoke, if not countered in some 
way, a vast increase in its imports “ and a consequent drop in its domestic oil 
prices which woul be in conflict with the aims of the United States conservation 


policy. But even if such an increase in imports appeared imminent the United 
States Government would have remedies on hand by making explicit and formal 
the informal controls which are already applied.“ 

Finally, the wide divorce which persists between prices and production costs in 
the Middle East suggests that, if this link were severed, the price charged on 
sales to European countries by the Middle East could be significantly lowered 
without adverse effects on the further development of its crude-oil production. 


3. REFINED PRODUCT PRICES IN WESTERN EUROPE 


Petroleum products are produced jointly in a unified refining operation, but 
they can be produced in widely different proportions. The pattern of output of 
different products which results from distillation can be modified progressively “ 
(essentially in the direction of increasing the yield of gasoline and reducing 
that of residual fuel oil) by interposing a whole range of additional operations 
between this basic process and final output. Some indication of the flexibility of 
refining is given by the comparison of average refinery output patterns in table 7 
(p. S05¢). 


# The preceding analysis is, no doubt, a rationalization of the way in which conserva- 
tion policy is, in fact, determined. The outcome depends on decisions by a number of 
separate and independent agencies and the processes of ratiocination which go on in each 
may Well be less clear-cut than is implied. This means only, however, that the analysis is 
an oversimplification, not that it is a misrepresentation. Whether the main consideration 
is the desire for full extraction from deposits already being worked or, alternatively, the 
need to keep oil production generally sufficiently profitable to promote a high rate of 
exploration and prospecting for new fields is not relevant to this analysis. 

“It is by no means certain that United States imports would respond to such a fall in 
price. Reference to chart 7 will show that for some time it has been possible to make a 
profit by buying Middle East oil f. o. b. and shipping it to New York by tanker hir:d on 
single voyage charter. In spite of this, United States imports have not been increasing. 

“One student of the problem has remarked: ‘It is doubtful whether the protection of 
the high-cost level of American prices can in the long run be achieved just by scaling up 
the prices from all sources in sympathy with price movements within the United States. 
No one in another country has the right to interfere with the domestic economic policy of 
the United States, but if the Americans wish to protect their industry they should do so 
at their border and not at source, as were, in other people's countries.” P. H. Frankel: 
Market Price for the World, Petroleum Times, July 24, 1953. 

* The quality of products is also improved. 
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Apart from this characteristic, which is shared by a few other industries, 
refining does not differ essentially from many other processing industries and 
lacks most of the features which make crude oil so special a commodity. 

It is true that its conditions of cost and demand predispose oil refining to 
instability. The industry is capital intensive,” so that a high proportion of costs 
is relatively stable over substantial ranges of output, and prime cost will be low 
and average total cost falling over this range. Moreover, the demand for most 
refined-petroleum products is relatively insensitive to variations in their price, 
at least in the short run; there is no close substitute for many of them and the 
high level of taxes in most countries means that substantial changes in refinery 
prices produce only minor variations in final selling prices.” When both supply 
and demand are so insensitive to price, sudden changes in demand or miscalcula- 
tions of supply bring the danger of considerable short-term fluctuations in prices. 
But the order of the potential instability is more comparable with that in other 
manufacturing industries such as steel than with that of crude oil. 

The differences between refining and ¢rude-oil production are even greater with 
respect to their location. Whereas the location of crude-oil production is limited 
by geology, there are virtually no physical limitations on that of refineries. More- 
over, the costs of refining, being little affected by natural conditions and being 
heavily dependent on the cost of investment, are unlikely to vary very widely 
between developed countries ™ for refineries of comparable capacity. Although 
average costs will vary with the scale of the refinery, their rate of fall becomes 
rather small when capacity exceeds about 35,000 barrels per day.” Hence, refin- 
eries can be operated in all developed countries except the smallest without any 
very marked cost disadvantage. 

As was noted earlier, there is, in fact, a great difference between the geo- 
graphical distribution of refining capacity and crude-oil production, the former 
being located to an increasing degree in the consuming countries. In other 
respects, however, refining displays some of the same special features as does 
crude-oil production without, at first sight, the same justification: in particular, 
a company structure marked by a high degree of concentration and a price struc- 
ture which at present reflects only very loosely the underlying cost and demand 
conditions, 

The present price structure 

In the Western Hemisphere and in the Middle East f. o. b. or ex-refinery prices 
for spot sales of bulk lots of petroleum products are posted by refineries. These 
tend to be the same for identical products.” The course of prices of the four 
major products is shown in chart 8. In Western Europe and elsewhere prices 
for spot sales of produets are not generally posted. However, all available evi- 
dence suggests that, on the average, refinery prices in these areas do not diverge 
substantially from what is sometimes known as import parity. In other words, 
prices in Western Europe tend to be equal to the price at which products could be 
delivered from the Caribbean, except in the eastern Mediterranean which is 
closer to the Middle East, where the yardstick is delivered prices from the Per- 
sian Gulf. 

Given the difficulty, discussed in the preceding section, of selecting a unique 
value for the cost of transporting oil between any two points, this rule of thumb 
for product pricing could obvieusly be made to yield a variety of different an- 
swers. It seems that, in practice, most of the major companies have been guided 
by the previously mentioned London Brokers’ 6-monthly award for products 
as well as for crude oil.“ Even so, there remains considerable room for judg- 
ment in the practical application of such guidance. This means that, in the ab- 
sence of explicit cooperation or highly developed price leadership, the establish- 


* Amortization (at replacement cost) appears to be about one-half of total costs (ex 
cluding the cost of crude oil) and less than one-quarter of costs seems to vary with output. 
Labor costs are only some 10-15 percent of total costs. See La Marge de Raffinage en 
France, Proceedings of the Third World Petroleum Congress. The Hague, 1951. 

5° The demand for residual and distillate fuel oils. which compete with coal, is much more 
sensitive to price changes. But the average elasticity of demand for petroleum products 
as a whole cannot be large. 

‘i Investment costs, and therefore total operating costs, are, however, likely to be con- 
siderably higher in underdeveloped than in developed countries. 

52 See La Marge de Raffinage en France, op. cit. 

53 More exactly, Platt’s Oilgram Price Service publishes, inter alia. daily quotations of 
the highest and lowest f. 0. b. prices posted at the oil ports of the Texas Gulf. F. o. b. 
prices at Caribbean or Middle East refineries are normally equal to the lower end of the 
range (“now low of Platt’s’’) for comparable products. 

5¢ A number of governments in Western Europe appear to have used the award as a sig- 
nificant indicator for price-control purposes, which must have strengthened the tendency 
to use this independently established freight rate. 
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ment of a single price for a particular product at any given place and time must 
involve a limited process of competitive adjustment, and it is possible that prices 
will vary somewhat from country to country in a manner not fully explicable in 
terms of freight rates.” More generally, it may be supposed that there are open 
or covert departures from import parity in response te the supply and demand 
situation in particular markets. For these reasons, import parity provides only 
a general indication as to the level and movement of petroleum product prices 
in Western Europe. 

Given the absence of published ex-refinery prices it is impossible to check in 
any systematic fashion the degree to which prices actually charged have approxi- 
mated to import parity. Such statistical evidence as is available is presented 
in chart 9, It will be seen that the trend of prices for bunker oil in the United 
Kingdom has followed closely that of import-parity prices in the sense defined and 
that for a large part of the period shown the absolute levels of the two series have 
been very close also. Since the price series for motor spirit is of prices at the 
pump (free of tax), close correspondence with the absolute level of import-parity 
prices is not to be expected, but in this case also the trend of the two series is 
very similar. There is therefore some statistical confirmation for the conclusion 
suggested by qualitative evidence that, although some “shading” of prices has 
recently developed, most transactions are on an import parity basis and any 
crumbling in the price structure is so far only peripheral. 


Effects of the present price structure 

Such a method of price determination would be appropriate in a situation 
in which all areas were substantially and continuously dependent on supplies 
from the export refineries of the Western Hemisphere and the Middle East. Its 
historical origin is evident, inasmuch as this was, in fact, the position up to 
the end of the last war. Indeed, given the relatively late development of the 
Micdle East as a crude-oil producing and refining center, even the earlier system, 
under which parity with delivered prices from the United States ruled also in 
areas contiguous to the Middle East,® had its original rationale. But, now 
that Western Europe is a net importer neither of crude oil nor of refined prod- 
ucts from the Western Hemisphere on any significant scale, the logic of an 
import parity pricing system is no longer apparent. 

The first effect of import parity pricing is to make the level of product prices 
in any area depend in a quite arbitrary fashion on its geographical position 
rather than on the actual costs of refining crude oil, and (other things being 
equal) the relative profitability of refining on the accident of geography rather 
than comparative costs. Specifically, it means that, for any given pattern of 
output of refined products, the profitability of refining will rise steadily the 
farther east from the Caribbean is its location, until the point is reached at 
which transport costs from the Caribbean and the Middle East are equal. In 
fact, if refineries in Western Europe had the same pattern of output as those 
in the United States, present methods of pricing would give them a much higher 
profit margin. As will be seen, this effect is offset by the fact that European 
refineries produce a much smaller proportion of the higher valued products. 
3ut it can only be accidental if the two opposing influences are so balanced as 
to make refining in Europe neither excessively profitable nor highly unprofitable. 

The second effect of present pricing practices is to make the profitability of 
refining in most parts of Western Europe vary in an equally erratic fashion 
with changes in the level of freight rates. In all countries west of the point at 
which transport charges from the Carribean and the Middle East are equal, 
the transport element entering into the selling price of refined products is less 
than that which enters into the delivered price of crude oil, so that total rev- 
enue and total cost will be affected in different proportions by any change in 
freight rates. Given the size of transport costs, quite moderate variations in 
freight rates will result in very substantial changes in profitability for refineries 
on, say, the northwestern seaboard of Europe. 

The third effect of the present method of product pricing is to generalize 
throughout Western Europe the pattern of relative prices for different products 
appropriate to the pattern of output and consumption found in the United 


55 Certain countries impose tariffs on petroleum products. In such cases “import parity” 
is increased by the amount of the dutv. 

% This was the situation up to 1944 when, at the instance of the British Government, 
fuel ay > ya began to be posted in the Persian Gulf at a level identical with those in the 
Texas Gulf. 
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States. Since, as shown by table 7, output and consumption in Western Europe 
are very different from those in the United States, the pattern of prices imposed 
is bound to be inappropriate. Specifically, since the demand for fuel oil rela- 
tive to that of motor spirit is much higher in Western Europe than in the United 
States, the difference between the prices of these products would be much smaller 
if prices in Western Europe were determined in the light of the conditions of 
demand and production ruling there. Nor is there, obviously, any presumption 
that changes in the pattern of prices in the United States in response to changes 
in its market conditions will keep prices in Europe in step with the development 
of that market. Indeed, the presumption is in the other direction. Present 
practices make the profitability of refining in Western Europe sensitive, in a 
perverse fashion, to price changes in the United States. A substantial change 
in fuel-oil prices in the United States has only a small effect on the profitability 
of refining, since fuel oil is so small a proportion of total output. In Western 
Europe, where the proportion is large, the effect will be large also. Conversely, 
even small changes in motor-spirit prices are matters of great importance to 
the United States refineries but are of much less concern in Europe. 

In general, the present pattern of prices provides a strong incentive for re- 
finers in Western Europe to try to adopt output patterns more comparable to 
those in the United States and out of line with the pattern of demand in Europe. 
As already noted, additional costs are involved in raising refinery yields of 
motor spirit. But there is no doubt that, while present prices persist, the addi- 
tional revenue resulting from higher yields of motor spirit will be considerably 
greater than the additional costs incurred. 


Refinery margins in Western Europe 

These deductions as to the effects of present pricing practices are substantiated 
by the rough calculations of refinery margins in northwestern and southern 
Europe presented in chart 10. 

The chart purports to show the margin between the cost of a ton of crude oil 
laid down in western European refineries and the average revenue received by 
refiners from the products derived from it—the margin available to meet the 
costs of refining and to provide a return on the capital invested. It must be 
emphasized that the calculations are very rough. More important, they are 
hypothetical rather than actual margins. They show the margins which would 
have been earned by a refiner whose behavior was, in a defined sense, average, 
rather than the realized results for any particular refinery.” It is assumed that 
the composition of his output is the same as the average for all refineries in 
northwestern or southern Europe, respectively, and that the composition of his 
crude oil input, by type and source, is also average in this sense. It is further 
assumed that posted prices are paid for crude oil and London Broker’s Award 
rates for its transport. And, finally, it is assumed that the selling price for the 
several products is equal to the “low of Platt’s” plus transport costs, again based 
on award rates, from the Caribbean. 

Given the large amount of tanker tonnage owned by oil companies or on long- 
term charter to them, it is obvious that not all refineries have had to pay at 
rates corresponding to the award for the transport of crude oil. Furthermore, 
the assumption that refined products are sold consistently at import parity is 
equally suspect; at most times in the recent past, prices realized have probably 
been below this ceiling.” For these and other reasons, the results need to be 
interpreted with caution. It should also be noted that the margin is calculated 
on a very gross basis,” and it is assumed, in particular, that there are no losses 
in the process of refining.” This tends to inflate the estimated margin. 

The most significant feature which emerges from the chart is the consistently 
higher gross margin which refiners in southern Europe operating under the con- 
ditions assumed would have realized compared with those in northwestern 
Europe. This difference provides a striking illustration of the arbitrary influence 
of geography under pricing practices. The point at which transport charges 


@ A detailed account of the assumptions made is given in the appendix, and only the 
main ones are listed in the text. 

8 This is all the more probable since a refinery situated at, say, Bordeaux will incur 
charges in shipping along the coast to other ports of entry which have no refineries. 
Effective import parity in such cases will be lower by the amount of the charges. 

58° In particular, the refined products burnt as refinery fuel are treated here as a revenue 
item and must therefore be counted into the total of costs which the margin has to cover. 

© In a modern refinery, equipped with catalytic cracking or losses and refinery fuel 
may amount to up to 10 percent by weight of crude throughout, of which about one-half 


would be loss. 
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from the Caribbean and the Persian Gulf are equal, which, as already seen, is 
potentially the most profitable area for refining, lies just to the east of Italy. 
Comparison of chart 10 with chart 5 shows clearly that the relative disadvantage 
suffered by refiners in northwestern Europe becomes the more acute the higher 
are freight rates. It is only since the break in freight rates early in 1953 that 
the margin there has approached that shown to be possible in southern Europe 
for much of the period. 

While it is only in northwestern Europe that refining margins suffer the arbi- 
trary impact of freight-rate variations, the calculations for both regions bear 
out the proposition made above as to the perverse sensitivity of refining margins 
in Western Europe to variations in prices in the United States. It may be seen 
that margins contracted sharply in both regions at the beginning of 1949. This 
resulted simply and solely from a readustment of prices in the United States, in 
which motor-spirit prices rose sharply, while those of fuel oil fell equally sharply. 
The effects of this readustment on United States margins, though significant, 
was of a quite different order of magnitude from that produced in Western 
Europe. (See chart 11 below.) 

The cost of refining in Western Europe 

It is obvious that for most of the period covered by the chart refiners operating 
under the conditions assumed must either have been making very high net prefits 
in southern Europe or have been suffering severe losses in northwestern Europe. 
Published data on the costs of refining are unfortunately very scanty. Suffi- 
cient is known, however, to enable a choice to be made between the alternative 
conclusions, 

The capital cost of a refinery with an output pattern appropriate to the 
western European demand pattern, without the costly equipment needed to 
produce high-grade lubricants or other special products, appears to be of the 
order of $900 per barrel of daily capacity.” This means that a refinery with 
a cupacity of 40,000 barrels per day (2 million tons per year) would cost today 
about $36 million’ By a common rule of thumb in the industry that total 
annual costs of refining crude oil amount to roughly one-quarter of the capital 
cost,” annual costs for such a refinery would amount to some $9 million. On 
this basis of calculation, therefore, a gross refining margin of not less than 
G4 cents per barrel would be needed to cover costs (including amortization 
at replacement value) before any net profit began to be earned. To the extent 
that the refinery worked below capacity, cost per barrel would, of course, be 
higher. Moreover, a 40,000 barrels per day refinery is considerably larger than 
most in Western Europe, and costs would be significantly greater for a smaller 
refinery. 

if these estimates are at all near the truth, a northwestern European refiner 
operating under the conditions assumed would have extremely heavy losses 
for most of the period under review, while his counterpart in southern Europe 
would have earned a return of perhaps 5 to 8 percent on his fixed-capital 
investment.” Since prime costs are roughly one-half of total costs, even they 
would not have been covered in northwestern Europe at some periods. Moreover, 
ulthough depreciation charges do not in the short period represent a call on 
the cash reserves of the business, much of replacement expenditure in the oil 
industry is closely akin to current repairs and maintenance, so that the period 
for which it can be postponed is probably rather short. 

It is pertinent to inquire, therefore, how refiners in northwestern Europe 
hav succeeded in avoiding serious financial difficulties and, a fortiori, why 
refinery capacity has continued to grow. The main answer is to be found in 
the fact that most of Western Europe's refineries are owned by major inter- 


* The only real locational advantage which southern Europe enjoys over northwestern 
Kurope is that. its distance from the Middle East being smaller, the cost of the propor- 
tionally small physical loss of crude oil in refining will also be smaller. 

*! Data given in La Marge de Raffinage en France, op. cit., imply a capital cost of about 
$1,000 per barrel of daily capacity. Costs in France are, however, probably somewhat 
higher than in other countries. 

* The number of barrels per ton varies, of course, with the specific gravity of the oil. 
For an average crude, however, 7 barrels per ton is a good working rule; in other words, 
1 barrel per day is approximately 50 tons per year. 

‘The estimates given in La Marge de Raffinage en France support this rule of thumb. 
rime costs are half of total costs and an average lifetime of 8 years is assumed for 
refinery equipment—45 percent of refinery equipment is assumed to last 20 years, 15 per- 
cent to last 10 vears, and 40 percent to last 5 years: the harmonic mean is 8 years. 

*® The rate of return on total capital investment would have been smaller. The rate 
of turnover of working capital is, however, not known. 
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national companies which control the production of crude oil in the Middle 
East. Since crude oil has no market as a final product, refining is a necessary 
condition for its sale, and the high level of profit earned on crude oil provides 
ample means to subsidize any losses which refining involves. Indeed, for an 
integrated company, the allocation of profit between crude-oil production and 
refining is merely a matter of internal bookkeeping. Similar considerations 
apply to transport charges. Since the great bulk of the crude oil processed 
by major company refineries is carried in tankers which are either owned by 
them or on long-term charter to them, it is a matter of indifference to them, 
affecting only the place where profit is shown, whether transport is charged 
to the refineries at cost or at something approaching an estimate of the going 
level of freight rates. 

This explanation does not, however, hold good for the nonintegrated companies 
which, as already seen, own roughly one-quarter of Western Europe's refining 
eapacity. There appear to be two main elements in their survival. The first 
is that during the period when freight rates were high, many of them were 
able to lift crude oil from the eastern Mediterranean pipeline terminals instead 
of from the Persian Gulf.” It can be seen from charts 4 and 5 that the differ- 
ence between f. o. b. prices in the eastern Mediterranean and the Persian Gulf 
has not followed either of the freight rate indices shown but has been rather 
stable. The approximate saving on the cost of crude oil in northwestern Europe 
if a refiner bought wholly at Sidon rather than Ras Tanura is shown by table 8. 
The second factor is that a good deal of the independent refining capacity is 
oceupied with work on behalf of the major integrated companies. Details of 
these so-called processing contracts are not known, but it may be supposed 
that the commission is fixed in some relation to costs rather than left exposed 
to the arbitrary impact of changes in freight rates.” 

Both of these escape routes involve, however, a sacrifice of independence. In 
other words, nonintegrated refiners have been able to pay their way in north- 
western Europe during much of the postwar period only at the cost of being 
less independent and having less effective influence over the market than might 
be supposed from the corporate structure of the industry. 


4. STRAINS IN THE PRESENT SYSTEM 


It is evident from the analysis in section 3 that the present structure of 
product prices in Western Europe is inherently weak because of the incentive 
which it gives to refiners to move toward a pattern of output sharply different 
from the pattern of demand. As already noted, because of its linkage to the 
American price structure, the price of motor spirit is considerably higher than 
those of the middle distillates and residual fuel oil from which additional 
quantities of motor spirit can be obtained by further processing, and the gain in 
revenue would be considerably greater than the extra costs involved in such 
processing. ‘So long as prices remained unchanged, therefore, refiners in Western 
Europe could greatly increase the profitability of their operations by changing 
their output pattern toward a higher yield of motor spirit. Some idea of the 
sort of gain involved is given by the estimates of refining margins in the Texas- 
Louisiana area of the United States which have been calculated in the same 
manner as those for Western Europe and are shown in chart 11. Clearly, if 
refiners were guided by these incentives, unmanageable surpluses of the higher 
priced products and severe shortages of the lower priced would develop and 
might be expected ultimately to shatter the present pattern of relative prices in 
Europe. 

It has already been noted that this potential threat has not yet manifested 
itself at all strongly, and that, so far as can be learned, systematic departures 
from import-parity prices have been rather uncommon. So far as the major 
companies are concerned, it seems that each conforms to the necessity for 
adjusting its output pattern to the existing pattern of demand rather than at- 
tempt to maximize profits at, and so undermine, the present inappropriate struc- 
ture of product prices. 

As regards the independent nonintegrated refiners, it has been seen already 
that their ability to operate depends on the conditions under which they can 
obtain their supplies of crude oil. They are subject to further curbs at the level 


* Alternatively, some independents own tankers or have them on long-term charter. 

* It is also possible that at times independents were able to take advantage of temporary 
shortages and, by charging what the market would bear, sell at prices above import parity. 
On the other hand, they may well have had to sell below parity at other times. 


63478—55—pt. 2 15 
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of distribution. The extent to which the major companies have carried forward 
integration to the distributive level, particularly for motor spirit, has already 
been remarked upon. No refiner who lacks an already established motor-spirit 
network can hope to create one quickly, and even then the expense of doing so 
is prohibitive except for very large companies. A refiner in this position must 
then rely on the major companies to provide an outlet for much of his motor 
spirit and, to this extent, he, too, must determine his output pattern in the light 
of what he can sell rather than of what would hypothetically be most profitable at 
present price levels. More generally, any independent refiner will be restrained 
in the exercise of his independence by the knowledge that the major companies, 
being able to subsidize refining from their profits on crude, can always undersell 
him if they choose. 

There are therefore strong forces impelling the independent refiners to continue 
to follow the lead of the major companies in price policy but nevertheless to 
adjust their output to the realities of demand rather than the specious attractions 
of the present pattern of prices. 

The strength of the disruptive forces is, however, considerably stronger than 
appears on the surface, The curbs on the independent refiner are by no means 
unlimited. Although retail outlets for motor spirit are, in varying degree, tied 
to the major companies in most of the countries of Western Europe, retail sales 
are only a part of total sales, while for products such as fuel oil large industrial 
or commercial consumers are the major market. In cases where he can sell 
directly to the final consumer, the independent refiner also possesses some coun- 
tervailing power from the fact that a major company must consider the danger 
that it may have to extend to all customers a price-cut made to one in order to 
meet an independent refiner’s competition. It has to be remembered, furthermore, 
that, in most countries, the major companies will be restrained in the exercise 
of their potential power to discipline the independent refiner by consideration 
of the wider implications of too open a show of strength. There have already 
been siens of so-called disorderly conditions in the motor-spirit market in Italy 
and Switzerland arisng from operations of the independent refiners, and these 
may spread. The increased inflow of oil from Hastern and Western Europe 
seems, so far, to have had relatively little disturbing influence on prices; the 
quantities are still relatively small™ and most sales by the Soviet Union and 
Rumania seem to have been made at prices little different from those charged 
by the major private companies. If, however, oil comes to fizure still more 
prominently in the export efforts of Eastern Europe, the problem of opening up 
outlets for it withont price-cutting is likely to become more serious. 

It follows from what has been said that a more rational and tenable structure 
of product prices in Western Europe would need to be consistent with two objec- 
tives. One is to establish a pattern of relative prices for the different products 
which will make most attractive commercially their production in proportions 
appropriate to the pattern of demand in Western Europe, and which will 
respond to changes in the pattern of demand. The second is to insure that the 
pricing practices adopted are such that efficient nonintegrated refiners, who can- 
not subsidize refining out of profits made in crude-oil production, transport or 
distribution, can compete on equal terms with the integrated companies. The 
independent refiner is not, of course, indispensable in the production process, 
and it may well be that integration is the natural form of organization for the 
bulk of the industry. But there are certain functions which the small non- 
integrated refiner is peculiarly suited to discharge,” and, from the standpoint of 
the public interest, the existence of a certain number of genuinely independent 
nonintegrated refiners and the perennial possibility of the entry of others into 
the industry provide the best safeguards against the risks which accompany 
complete integration. 

It appears from the analysis in section 3 that these objectives could not 
be secured without a prior change in the system of price determination for 
Middle East crude oil. Import-parity prices provide a ceiling for petroleum 
product prices in Western Europe. Insofar, therefore, as products are now 


®* During 1953 they amounted to roughly 1.5 million tons, which is to be compared with 
a total consumption in Western Europe of roughly 70 million tons of crude of!. Imports 
of oil from Eastern Europe are, however, of importance in some markets. In Finland and 
Iceland, they supply total requirements. 

In the United States, where there are also nonintegrated crude-oll producers, the non- 
integrated refiner continues to be a substantial and active force in the industry. 
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being sold in Western Europe at this ceiling, any change in the system of product 
pricing could only reduce the average gross revenue per ton of crude-oil re- 
fined ® and so make even more difficult the establishment and preservation of 
competitive conditions in Western European refining. In the absence of a change 
in United States prices, no products could have a higher price than at present, 
and some would have a lower. There is thus a further reason, additional to 
those previously discussed, why Western European countries have an interest 
in the price of Middle East crude oil. 

If as indicated in section 2, there is no compelling economic reason for con- 
tinuing to tie the price of Middle East to that of United States crude oil, ques- 
tions arise concerning the right price of Middle East oil and the method by which 
it could be established and maintained. These questions obviously cannot be 
answered simply by reference to the needs of the European refining industry. 

It is evident that, in the absence of price discrimination, the f. o. b. price 
needed to produce a delivered price equal to that of United States oil at New 
York provides a ceiling. The floor is given by the present, very low, costs of pro- 
ducing oil in the Middle East. The special circumstances of crude-oil production 
make it impossible to say, on purely economic grounds, where the right price 
lies within this range. 

The conventional definition of the right price as that which induces just 
sufficient production to satisfy market demand at that price is clearly irrele- 
vant. As has been seen, output decisions are divorced from the price/cost com- 
parisons of the individual producer and there are strong reasons why they should 
continue to be so. Moreover, even were the cost conditions of crude-oil production 
less special, the conventional test would still be inadequate. since in a market 
where the producers are few and large there may be a number of prices which 
would pass it at the same moment. 

Nor is it helpful to define the right price as that which yields a normal profit 
on capital, having regard to the degree of risk in investing in the Middle East. 
In any such calculation, profits would have to be measured after payment of 
royalties and taxes which the governments of producing countries could well 
claim perform the function of a depletion allowance and reflect the relative 
weights which they attach to present and future income respectively.” But the 
present division of the margin of price over cost between royalties and profits is 
both arbitrary and likely to change,” so that here also no firm ground can be 
found. 

Given the influence of noneconomie forces on governing the oil industry, it is 
not possible to be more precise than to say that an appropriate price for Middle 
East oil within the lower and upper limits defined above, would be one which 
represents a compromise generally felt to be fair between the interests of pro- 
ducers and consumers. Viewed in this light, an essential feature of the present 
price is that it reflects a situation in which, effectively, only the interest of 
producers are represented. It is evident, indeed, that private consumer interests 
have little possibility of exerting as concentrated and effective a bargaining force 
as producing interests, whether with regard to refined-product prices or with 
regard to crude-oil prices. This points to a further peculiarity of the oil problem 
in Western European countries. In the United States, as already seen, there is 
close cooperation between Government and the industry in furthering the aims 
of domestic conservation policy, including the maintenance of prices deemed ap- 
propriate to production costs within the country, and in the Middle East there is 
direct and continuous contact between the governments holding title to the oil 
resources in the region and the major companies entrusted with their exploita- 
tion. There has, however, been no corresponding development of government 
influence on the consuming side in Europe to serve as a counterweight to these 
governmental and private interests on the producing side. 

While the working out of acceptable compromises between public and private 
interests always presents difficult problems, more effective consumer representa- 
tion in solving the problem of oil pricing might well be regarded as to the long- 


™ On the assumption, of course, that there was no change in the pattern of product 
ourput. 

™ Although the propriety of granting depletion allowances to individuals is open to 
debate, there seems no doubt that the governments of producing countries have views on 
the proper rate of extraction of an exhaustible asset which necessarily find their place in 
an estimate of production costs. 

™ The present position, in which royalties and taxes in most Middle East countries 
amount to about 50 pesos of the net profits of crude-oil production, is the outcome of 
verv ranid advances in royalties over the last few years. or details see Review of Eco- 
nomic Conditions in the Middle East, 1951-52. United Nations, New York, 1953. pp. 58 
et seq. There is no reason to think that the present position is one of permanent stability. 





800 ANTITRUST AND MONOPOLY PROBLEMS 


run advantage of the industry itself. In addition to its other weaknesses and 
strains, the price structure which has evolved in recent years has the result that a 
disproportionate amount of oil company profits is derived at the crude-oil produc- 
tion stage, while little is earned from refining operations in Europe. This situa- 
tion is not without the danger that profits from the production of crude oil may be 
further reduced by increases in local royalties and taxes, while little could be 
earned from the heavy investments made since the war in refining in Western 
Europe unless product prices were increased. 

Alone and unaided, however, the oil industry may find it impossible to evolve 
a more rational price structure or pricing mechanism. The present system of 
pricing for crude oil as well as that for refined products, whatever the disad- 
vantages for Western Europe, has the advantage of linking oil prices to the 
American yardstick in a relatively simple and straightforward way. The de- 
velopment of any new formula by the industry itself, even though it produced a 
more defensible structure and a lower level of prices in Europe, would doubtless 
increase the difficulties experienced by the American companies with regard to 
the administration of United States antitrust laws. But, without some agree- 
ment reached in advanced on an alternative standard of pricing, the industry is 
understandably reluctant to abandon the present one since, given the conditions 
of supply and the insensitivity of demand to price changes as discussed in pre- 
vious sections, it is difficult to see where prices will come to rest once they start 
to move. 

The danger is that if Governments in consuming countries remain so detached 
from these problems as heretofore, they may persist unsolved until the further 
accumulation of strains produces a disorderly rupture in the present price struc- 
ture. One approach toward meeting these problems was embodied, it may be 
recalled, in the Anglo-American Oil Treaty of 1945, which explicitly recognized 
the interests of all governments, consuming as well as producing. The draft 
treaty was never ratified and the particular approach which it envisaged may 
now be no longer appropriate, but the transition from conditions of scarcity to 
conditions of plenty in oil poses anew the problems which were already foreseen 
at that time. 

APPENDIX 


The first part of this appendix summarizes formally some of the arguments put 
forward. The second part gives details of sources and methods adopted to calcu- 
late estimated refinery margins for five different areas. 


I. ALGEBRAIO SUMMARY 


The following relationships between the prices of crude oil or refined petro- 
leum products in different markets have been assumed in the text: 


1. Price of Middle East crude oil 

It has been supposed that the delivered prices of Middle East and Texas Gulf 
crude oil are equal in the markets of the eastern seaboard of the United States. 

If Cu is the f. o. b. price per ton of crude oil in the Texas Gulf and c the dis- 
tance from the Texas Gulf to New York 

and Cm is the f. o. b. price per ton of crude oil in the Persian Gulf and d the 
distance from the Persian Gulf to New York, 

the above assumption may be formally written as 

Cu=Cu— (d-c)r—D—E 

where r is the going freight rate per ton-mile, D is the United States duty per 
ton on foreign oil and E is the charge per ton on oil passing through the Suez 
Canal. 

This relationship is true only in the long period and does not take into account 
short-term fluctuations in the freight rate per ton-mile. The relevant r is 
relatively constant and the relationship becomes : 


Cu—Cm=K K>0 


2. Delivered price of Middle Hast crude oil 

If x is the distance from the Persian Gulf to a given market, the price of 
Middle East crude oil delivered to that market may be written as CM-+xr where 
r (going freight rate per ton-mile) is based on the London Brokers’ Award. 
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$. Prices of refined products 

In the Western Hemisphere and the Middle East f. o. b. or ex-refinery prices 
for spot sales of bulk lots of petroleum products are assumed to be equal for 
identical products—viz, equal to the lower limit of the range of f. o. b. prices 
at the oil ports of the Texas Gulf and published daily by Platt’s Oilgram Price 
Service (“the low of Platt’s”). 

If, on this definition, the price of a given product is Pu, the delivered (and the 
ex-refinery price for local refineries) prices of the same product to any point 
at a distance a from the Texas Gulf and b from the Persian Gulf is taken as 
the lower of (Pu~ar) or (Pu~br) ; in other words, if the point is nearer to the 
Texas Gulf the delivered price will be Pu~ar, and Pu~+br in the opposite case. 
As stated in the text, the London Brokers’ Award has been adopted to compute 
the appropriate r. 


4. Definition of the gross refinery margin for a given area 

If C is the price per ton of crude oil delivered to the refinery and P the average 
price ex-refinery (excluding taxes) of the products obtained after refining, the 
gross refinery margin M is equal to P—C. However, in practice only four refined 
products have been considered. The average delivered price P is that obtained 
by weighting the delivered price of each product according to the pattern of 
cutput of the refinery in the area. To compute these weighting coefficients it has 
been assumed that 1 ton of crude yields 1 tom of the 4 selected products— 
i. e., losses have not been taken into account. ~ 


5. Relationship between refinery margins in various areas 

By substituting in the general expression for gross refinery margins, M=P—C 
the values appropriate for each area, the refinery margins in two different areas 
may be compared. For example, a comparison may be made between the margin 
Mu of a refinery in the Texas Gulf and the margin Me of a western European 
refinery. The latter corresponds to the more general case of refinery lying east 
of the United States, but nearer to the United States Gulf than to the Persian 
Gulf, and importing crude oil from the Middle East only. 

Hence: 


4 
Mu=>> u:Pu;—Cu 
ix] 


4 
Me= 2) e,Pui+ar— (Cm~+br) 


i= 


where a, b, r, Cu, Cm are defined as above, Pu: (i=1, 2, 3, 4) is the “low of 
Piatt’s” for each of the four selected refined products, and u: and e; are the 
weighting coefficients derived from the pattern of output in each area, re- 


spectively. 
Therefore : 
4 4 
Me—Mu= (Cu—Cm) — (b—a)r+>> e:Puir— >> muiPu: 
i=] i=1 
4 4 
The component die Pu.— Yu Pu; jis negative for all areas 


i=l i=l 


outside the United States, the pattern of output in that area being that which 
produces the highest average value for 1 ton of refined products. However, it 
is independent of both the geographical location of the refinery and of the 
going freight rates. Taken over a fairly long period of time Cu-Cm may be 
replaced for all practical purposes by a constant K as shown above, K being 
roughly equivalent to some “average” transport differential between Persian 
Gulf/New York and United States Gulf/New York during that period. 
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As a result, the influence of the geographical location of the refinery and of the 
going freight rate per ton-mile on the difference between the margins may be 
seen quite clearly: 

Me—Mu=K’-(b-a)r 
K’ being constant and independent of both location and the prevailing freight 
rate. It is immediately seen that the difference in margins increases the further 
east the area under consideration—i. e., b decreasing and a increasing. When 
b=a the expression reduces to K’. Since, for points closer to the Middle East 
than this the import parity price for refined products is given by 


4 


ye Pu;+br 


i=] 


it follows that (Me-Mu) remains constantly equal to K’ from this point on. 
Another conclusion to draw from this expression is that high freight rates 
reduce the profitability of refining in Western Europe where b>a. 


II. ESTIMATION OF REFINERY MARGINS IN FIVE AREAS 


1. General remarks 
Estimated refinery margins have been computed for five different producing 
and/or refining centers, viz: 
Texas-Lousiana area of the United States 
Venezuela-Netherlands Antilles 
Middle East 
Northwestern Europe (United Kingdom, Netherlands, Belgium-Luxembourg, 
northern France) 
Southern Europe (Italy, southern France) 

As already stated, the estimated refinery margin is taken as being equal to 
the difference between the price of 1 barrel of crude oil delivered to the refinery 
and the average price ex-refinery (excluding taxes) of 1 barrel of products 
obtained through the refining process. However, in order to simplify the 
computations only four major refined products have been included, viz: motor 
spirit, kerosene, distillate fuel oil, and residual fuel oil. Thus products such 
as lubricating oils have been neglected. A further assumption is that 1 barrel 
of crude oil produces 1 barrel of these four products, refinery losses being 
neglected. 

Finally, as can be seen from the examples of the application of the method 
given in table 9, the computation of the estimated margin for any one center in- 
volves the following elements: 

(a) The prices f. 0. b. producing or shipping centers for crude oil, oil and refined 
products; 

(bd) The transportation charges from producing or shipping centers to the 
refining center necessary to compute the delivered price of crude oil to the 
refinery and the ex-refinery value of products; 

(c) The pattern of output of the refineries in the area in order to allocate the 
products resulting from the refining of 1 barrel of crude oil between the four 
products mentioned above (“percentage yield”). 

Each of these three elements will be elaborated below. 

2. Basic f. o. b. price quotations used 

Crude oil.—Posted prices f. 0. b. source shown in table 10 have been used for 
east and west Texas crude, Venezuela crude, Arabian crude ex Ras Tanura, 
Arabian crude ex Sidon and Kuwait crude. When gravity adjustments were 
necessary they were made on the basis of 2 United States cents per barrel per 
degree API. The specific gravity is linked to the API gravity by the following 
relationship: . 

141. 


Specific gravity= s(pr-1915 


For the Texas-Louisiana area of the United States, a simple arithmetic average 
of the field prices for East Texas 39° API and West Texas (sour) 33° API was 
used, to which a collecting charge of 21 cents was added throughout to obtain the 
price delivered to the refineries and a collecting charge of 25 cents to obtain the 
price f. o. b. United States Gulf. 
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For the Venezuela-Netherlands Antilles area, f. o. b. posted prices for Tia 
Juana Medium 26° API adjusted down to 24° API have been used. However these 
prices began to be posted only early in October 1952. Prior to that, it was 
assumed that the prices moved parallel to those quoted for East and West Texas 
crude oil. 

For the Middle East area f. 0. b. Ras Tanura posted prices for Arabian crude 
36° API, adjusted down to 35° API were employed. 

In the case of Western Europe, it was assumed that all imports of crude oil 
originated in the Middle East and, in computing an average price, account has 
been taken not only of the country of origin but also of whether the oil was 
loaded into tankers in the Persian Gulf or in eastern Mediterranean ports. The 
import statistics of western European countries give the countries of origin 
of the crude oil imported, viz.: Iran, Iraq, Kuwait or Saudi Arabia. It was 
assumed that all Iraq crude is shipped from the eastern Mediterranean coast, 
and that the rest is lifted from the Persian Gulf except for that part of the 
Saudi Arabian crude which has been sent through the Tapline (Trans-Arabian 
pipeline) since 1950. 

In order to estimate that part, transit statistics of Lebanon were used for 
the years 1950 and 1951. For 1952, it was assumed that half the amount of crude 
oil which moved through the Tapline went to Western Europe and its allocation 
among the importing countries was made on the basis of their share in Western 
Europe’s total imports from Saudi Arabia in that year. For 1953, it was possible 
to compute from data published in the September 1954 issue of World Petroleum 
and from Lebanese trade statistics, the amount of western European imports 
of crude oil which was shipped via the Tapline. 

In the particular case of France, the allocation of crude oil imports from the 
Middle East between northern and southern France was made on the basis of 
percentages for the years 1950 to 1953 supplied by the oil section of the OKEC 
Secretariat. 

The weighting coefficients finally arrived at for the calculation of the average 
price of crude oil imported from the Middle East are given in table 11. They 
were applied to the appropriate posted prices given in table 10 after adjustment 
to the following gravities: 

Arabian ex Ras Tanura and ex Sidon: 35° API. 

Kuwait: 31° API. 

Refined petroleum products.—As explained in the text, Platt’s Oilgram Price 
Service publishes daily quotations of the highest and lowest f. o. b. prices posted 
at the oil ports of the Texas Gulf. F. o. b. prices at Caribbean and Middle East 
refineries are normally equal to the lower end of the range (“low of Platt’s’’) 
for comparable products. In the case of western Europe’s refineries the same 
“low of Platt’s” quotations were used as the basis for calculating the “import- 
parity” prices. The following grades were selected for the different products. 

Motor-spirit.—Texas-Louisiana area of the United States. 

January 1948 to July 1949, 74-76 octone MM 
October 1949 onword, 86 octane RR 

All other areas: 

January 1948 to July 1949, 74-76 octane MM 
October 1949 onward, 79 octane RR 

Kerosene: All areas, throughout, 41-43 w. w. 

Distillate fuel oil: All areas, throughout, 48—52 d. i. 

Residual fuel oil: All areas, throughout, Bunker “C” fuel. 


. Transportation charges used for the computation of the price of crude oil 
delivered to refineries and of refined products ex-refinery 

The price of crude oil delivered to western European refineries was obtained 
by adding appropriate charges for the cost of transportation from the Middle 
East to Western Europe. As explained in the text, the ex-refinery prices of 
refined products in the western European area have been taken as equal to the 
import-parity prices, viz.: the “low of Platt’s” quotation for the corresponding 
products plus transportation costs from the Netherlands Antilles to western 
Europe. In both cases the determination of the appropriate freight rate series 
was necessary. In practice, as stated in the text, most of the companies seem 
to have been guided in the past by the movements of a nominal rate—the so-called 
“London Brokers’ Award”—which consequently has been adopted here in the 
calculation of transportation charges. 

A basic tariff schedule was published simultaneously at the end of the war by 
the United States Maritime ‘Commission (USMC) and the British Ministry of 
Transport (MOT) giving transportation charges for each of the main routes. 
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Those which have been used in the calculation of the refinery margins are given 
in table 12. As from April 1949,’ at the request of the two major British oil 
companies a panel of London Tanker Brokers gives an estimate twice a year, in 
April and October, of the current cost of hiring a 12,000-ton d. w. tanker.? This 
“award” is published regularly in the Petroleum Press Service in the form of a 
rate per long ton for the United States Gulf-United Kingdom voyage. The rela- 
tionship between this rate and the corresponding rate in the basic schedule 
(38s. or $7.65) can be expressed as a coefficient which measures the percentage 
variation from the basic rate. These coefficients are shown in table 13. It has 
been assumed that this variation is identical for all voyages. When the coefficient 
for a given period is applied to the basic USMC rate for a given voyage, it yields 
an “estimated” current transportation cost for that route. 

Table 13 also gives the spot-market rates which relate to the more temporary 
and sometimes extreme movements in single-voyage charters. They were taken 
from the Petroleum Press Service and prior to April 1949 from a graph published 
by Conrad Boe Ltd. A/S, Oslo. Spot market rates were used in the same way as 
the award—in particular for the computation of some of the data contained in 
chart 7. 

At the end of 1952 a new freight rate schedule, known as the London Market 
Tanker Nominal Freight Scale (code name SCALE) was published. However, it 
was not until the second edition of the SCALE was issued, effective July 1, 1954, 
by the London Tanker Brokers’ Panel * that the new basic rates appeared to dif- 
fer substantially from the USMC basic schedule. Consequently, the USMC 
schedule was used in the calculations until July 1954 and from then on it was 
replaced by the revised edition of the SCALE which appears in tables 12 and 13. 

Simultaneously, at the request of the Shell group of companies, the London 
Tanker Brokers’ Panel began on April 1, 1954, to provide a new statistical “in- 
dictator” of tanker freights known as the average freight rate assessment 
(AFRA) which replaced the award. The AFRA differs from the award in that 
it is a more comprehensive average of charter rates (including long- and short- 
term time charters, as well as spot-voyage charters) under which all tankers 
in worldwide service are trading, excluding only those in certain special trades, 
whereas the award was based only on a 2-year time charter for a 12,000-ton d. w. 
tanker. 

Transport charges in terms of United States dollars per long ton were com- 
puted by applying the award (or the AFRA) to the USMC schedule (or to the 
SCALE). They were converted into United States dollars per barrel after 
taking account of the gravities of the different products. The specific gravities 
and conversion factors applied are given in table 14. 

In the case of oil shipped through the Suez Canal, the following constant 
(i. e., not subject to award or AFRA adjustment) charges were used: $0.945 per 
long ton up to July 1951 and $0.875 per long ton from October 1951 onwards. 

After having computed for crude oil and each of the four refined products 
transportation charges in terms of United States dollars per barrel for the 
various routes, it remained to compute an average cost of transportation, taking 
account of the various origins of imports into northwestern and southern Europe. 

For northwestern Europe’s imports of crude oil from the Middle Hast, the 
weighting coefficients applied to transportation costs from the Middle East to 
the United Kingdom were the same as those used to compute the average f. o. b. 
prices and given in table 11. 

For southern Europe’s imports of crude oil from the Middle Hast, the weighting 
coefficients were based on actual shipments from the various centers and were 
applied separately to transportation costs from the Middle East to Naples in 
case of Italian imports and from the Middle East to Marseilles in the case of 
French imports. They are given in table 15. 

Similarly, in the case of refined products, an average transportation cost 
for each product had to be computed for southern Europe and was obtained by 
weighting the transportation costs from Aruba to Marseilles and Aruba to Naples 
according to the relative output of the refineries located in Italy and southern 
France. These weighting coefficents are given in table 16. 


1 Prior to April 1949 freight rates have been assumed to be at USMC rates. 

*For a detailed description of the London Tanker Brokers’ award see Petroleum Press 
Service, April 1951, May and October 1952, April 1954. 

*London Market Tanker Nominal Freight Scale: Applying to tankers carrying oil ia 
bulk, effective July 1, 1954, No. 2 distributed by London Tanker Brokers’ Panel. 

‘For a detailed description of AFRA see Petroleum Press Service, April 1954. 
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4. Patterns of output of the refineries located in the five selected areas 


Once the ex-refinery price of each of the four refined products had been 
determined for a given area, the last step was the computation of the price of a 
barrel of refined products of average composition. This was done by weighting 
the four prices in accordance with the pattern of output of the refineries in 
the area. 

The percentage yield for each area, given in table 17, was taken from two 
publications of the Bureau of Mines, United States Department of the Interior, 
Monthly Petroleum Statement for the Texas-Louisiana area of the United States 
and World Petroleum Statistics for the other areas. As stated above, only the 
four major refined products were included in the computation, the other prod- 
ucts of the refining process being neglected. Percentage yields were based on 
the output of all refineries located in the selected areas, except for the Middle 
East where they were based on the output of refineries located in Saudi 
Arabia and Bahrein Island only. They were computed for 3 years. Those 
for 1949 were applied to the price data for 1948-49; those for 1951 were applied 
to the 1950-51 data, and those for 1953 were applied to the data for 1952-54. 
In the case of France, the allocation of refinery output between northern and 
southern France was made on the basis of data supplied by the Oil Section of 
the OEEC Secretariat. 


5. Estimated refinery margins 

The results of the computations described in detail in this appendix are 
summarized in table 18. It follows from the explanation given that these 
margins must be taken only as estimates. An accurate price differentiation 
among the various grades of each product has not been possible and some of the 
weighting coefficients that have been used are only approximately accurate. 
Moreover, the assumption that the ex-refinery prices of refined products in 
Europe are based on import-parity is only an approximate one and, mest im- 
portant of all, the transportation charges that have been added to the f. o. b. 
prices must be taken only as indicators of the amounts actually paid for the 
transport of crude oil or eharged in arriving at ex-refinery price for products. 

In the particular case of the Middle East refineries, which are known to have 
exported refined products west of their natural market—viz, to the United 
Kingdom and other northwestern European countries—the refinery margins 
given in table 18 are overestimated. This is due to the fact that the f. o. b. 
prices actually realized from sales to northwestern European countries are 
lower than the low of Platt’s by an amount equal to the excess of the transport 
charges on shipments there over those on shipments from Aruba. A rough 
estimate of the amount of these original allowances has been made taking 
account of the decreasing share of Middle East exports of refined products sold 
to northwestern Europe (from 25 to 30 percent of Middle East exports for the 
period 1948-50 down to 5 to 10 percent for the period 1952-54). These calu- 
lations indicate that the refinery margins shown in table 18 are overestimated 
by roughly 15 to 20 United States cents per barrel for the period mentioned and 
by roughly 5 to 10 cents for the second period. 
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TABLE 1.—Heat and motive power consumed in Western Europe and the United 
States 


{In quadrillions of calories and percentages "] 


Total consumption Proportion of total obtained 
(quadrillions of calories) from liquid fuels (percentages) 
Country we 


1937 1949 1953 1929 1937 1949 1953 


Austria_._- 
s4 
17 
19 

223 

313 

6 
12 
58 
38 

16 

6 

sanvekewodinsie 14 

Sweden._._....- 36 

Switzerland 13 

United Kingdom 418 

Yugoslavia 15 


Total Western Europe ; 1, 302 
United States 


SaBsoR ES 


ow 
ASANO 





ee SBESRBSNRRo 





PANAMAICANAXNCH SW Orw 


za 


1 After allowance for losses in transmission and combustion. 


Note.—For methods and sources used, see Economic Survey for Europe in 1951, table 70 and appendix B; 
and Economic Bulletin for Europe, vol. 4, No. 1, p. 46. 


TABLE 2.—Refining capacity and consumption of refined petroleum products in 
Western European countries 


{Thousands of barrels] 


Capacity !| Consump Capacity ! | Consump 
Country at July 1, | tion ? year at July 1, | tion ? year 
1954 


BE ednieestnuneccnas 
Belgium-Luxembourg. - -- 
SINE. ctscnslac edeimcus 
Finland ‘ Spain 
France... ; 
Western Germany -------- 


‘ 163, 145 
4201 isintoensbcindoeseemts fesassiacsihtaeestiy 
95, 257 d 557,814 


1 In terms of distillation capacity for crude oil: original figures in barrels per day converted into barrels per 
year by multiplying by 335. 

2 Estimated domestic demand for 5 major products: motor fuel, kerosene, distillate fuel oil, residual fuel 
oil, and lubricating oil. 

5 Estimated. 

4 At Jan. 1, 1952. 


Sources: World Petroleum, 24th Annual Refinery Issue, 1954; World Petroleum Statistics, 1953, U. 8. 
Department of the Interior, Bureau of Mines. 


TaBie 3.—Imports by Western Europe of crude oil and refined products in 1937 
and 1953 


[Millions of tons] 


Crude petroleum \ 80.5 
Refined products ! ; 27.4 


1 The figures for refined products were arrived at by simple addition of quantity data for different products 
and are not in crude-oil equivalent. 


Sources: 1937: International Petroleum Trade, 1939; U. 8S. Department of the Interior, Bureau of Mines; 
1953: Petroleum Press Service, March 1954; Commodity Trade Statistics, United Nations, January-De- 
cember 1953; and national trade statistics. 
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Taste 4—Imports of crude petroleum into Western Hurope by origin, 1937 and 
1952 


{Millions of tons} 


East 
Venezuela, Netherlands Antilles, and Mexico 
United oe and Canada 


Ay International Petroleum Trade, years 1939 and 1953, U. S. Department of the Interior, Bureau 
0 ’ 


Taste 5.—Geographical distribution of crude-oil production and reserves and of 
refining capacity 


[Production and reserves in millions of barrels; refining capacity in thousands’of barrels per day] 


> 
United States and Canada 
Venezuela and Netherlands Antilles. 
Middle East 
Western Europe... 
Rest of world 


? Total of areas listed 
Eastern Europe and the U. 8.58. R 


Seize 


i 


— 
AO 


a= 


1 In terms of distillation capacity for crude oil. 

2 United States only. 

3 Venezuela only. 

4 Included in “Rest of world.” 

5 Excluding Eastern Europe and the U.S. S. R. 

* See Survey for 1953, tables 20, XLV, and XLVII-XLIX. 

Sources: World Oil, Review Forecast Issue, Feb. 15, 1953; Petroleum Press Service, March 1948 and 
May 1949; Petroleum Facts and Figures, 1952, American Petroleum Institute. 


Tasre 6.—Western Europe's imports of refined petroleum products from the 
Western Hemisphere 
(Thousands of barrels] 


1 Excluding Denmark, Iceland, Norway, Spain, Sweden, Turkey, and Yugoslavia. 
3 British Antilles, Mexico, Netherlands Antilles, and Venezuela. 


Source: National foreign trade statistics. 
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TABLE 7.—Production and consumption of the 4 main refined products in Western 
Europe and the United States in 1958 


[Percentages based on volume] 


| Western Europe United States 


Product 


Consump- 


Consump- P : 
tion 


Produetion roduction 


Motor spirit....--- 
Kerosene 

Distillate fuel oil. ‘ 
Residual] fuel oil_.........-- 





Source: World Petroleum Statistics, 1953, U. S. Department of the Interior, Bureau of Mines. 


~o} 
Total 4 products__...-.- ss did sae. oS 100.0 | 


| 


TABLE 8.—Difference in delivered price in the United Kingdom of crude-oil 
shipments from Eastern Mediterranean and Persian Gulf’ 


United States United State 
dollars per dollars per 
barrel 


1 It has been assumed that posted f. o. b. prices are paid in each case and that freight charges are in accord- 
ance with the London Brokers’ Award, except for the period prior to April 1949, when freight rates have been 
assumed to be at U. S. Maritime Commission rates. 


Sourees: See appendix. 
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TABLE 9.—Eaeamples of the method of calculating the refinery margins shown in 
charts 10 and 11 and table 18 


[United States dollars per barrel] 
A. NORTHWESTERN EUROPE, JAN. 15, 1951 
} | 





Transpor-| 7); | Percent- | Weighted 
Product ir’ tation ee age delivered 
; **°% % | charges F yield price 
ape pte kerk cana bin eine 
Pe i piccsnscspe meen ceciaveanccnninctnaesma tania’ } 2441 0. 78 5.19 26.2 1. 360 
Se ote eas | 13.57 . 86 4.43 21 . 093 
DT aca ih a | 13.41 -91 | 4.32 20.4 . 882 
Residual fuel oil............. SN eee 11.75 | ‘9! 274 51.3 1 406 
SS ee | —EE 
a en Era Fame Sa } 100.0) 3.74 
OI ri ceicicceceneiptnciinnninunncdeinaie } $1.93] 1.29 | tet 2 3.22 
Ree WO kn kn cot lael | epeinaiamaath 5 bleep edt nocnasdhscllaaiadniseecieiabe . 52 
| 
B. UNITED STATES GULF, APR. 15, 1950 
i | | 
Wr es. st ae See { 90422. 5... 4.20 49.3 2.071 
le ciiid nied ininianbainintitenaineninimanaa eS j a Bokeh e ae } 3.31 9.8 . 324 
I cain camncieatreprweiciatmn ema ineenee | UE Breen saan 2. 94 | 24.2 | 711 
WRU OE Olle cacgeatctonnatsconnnneasseds deine ee tC . oe e | 1.65 16.7 | 216 
| | 
WE oO cs snncasniwiiseiioen edpisodesdmneiiaiannalinemeasiamecmnaieitam abieaatiad il ; 100.0 | 3.38 
Chali GUN sas os ssc ae 22.51 39. 21 2.72 |--- sf 27 
I cicinnica eset ncninninsibininiispeentitadtinns ni eaitciatiheaamiiimin | igithniaiaal 66 
1 Texas Gulf. 


3 Price at wellhead. 
3 Estimated cost of collection and transportation from wellhead to refinery. 


TaBLE 11.—Weighting coeficients for the computation of the average f. o. b. 
prices of Western Europe’s imports of crude petroleum from the Middle East 
[Percentages based on the quantities shipped from various centers] 


‘ 


Persian Gulf} Eastern 





Area of supply—im porting area ' Year! excluding Mediter- Kuwait — le 
} Kuwait! (| ranean? ast 
POI Sci sia hicieron 1948 52.2 30.6 17.2 100 
1949 39.1 18.9 2.9 100 
1950 36. 6 16.7 46. 7 100 
1951 17.8 B14 53. 8 100 
1952 5.5 33.9 60.6 100 
1953 18} 36.1 62.1 100 
I TG irises Piewctssicccctnnttdintinntiandenn 1948 73.9 , == 100 
1949 58. 6 19.8 21.6 100 
1950 43.3 | 27.4 29.3 1” 
1951 14.8 | 56.0 29.2 100 
1952 13.2 53.9 32.9 100 
1953 3.2 8 a0 100 


1 Imports from Saudi Arabia ex Ras Tanura and from Iran, 
3 Imports from Saudi Arabia via tapline and from Iraq. 
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TasLe 12.—U. 8. Maritime Commission tanker basic rates and London market 
tanker nominal freight scale* from major exporting areas to major importing 
areas 


= nited States dollars per long ton] 


@ Ras Tantra Haifa Netherlands Antilles 
: 
| 
| 
| 


Arca of supply—Importing area U. S. Mari- S. Mari- U. &. Mari- 


time Com- | Scale’ line Com- time Com- Scale 
mission rate ? mission rate mission rate 


United Kingdom/Continent-. --. 10. { 6. 70 | . 45 
Marseilles... : 7 : 8. 5! 5. 43 2 
Naples | 8.15] 501 - 8 
New York 12. 8. 55 . 8E 











1 Effective July 1, 1954 
2 Including Suez Canal charges. 
3 Excluding Suez Canal charges. 


TaBLeE 13.—London brokcrs’ panel award and spot-market rate employed in the 
calculation of transportation charges 


| 





| 
Spot-market 


London brokers’ panel award ! rake 


Equivalent 
United States 


Gulf-United Percentage variation from U. § 


Maritime Commission basic 
rate 


F ingdom 
vo. age rate 
rer ton 
(United States 

dollars) 


1948—January - 
April. 
July. 
October 
1949—January 
April... 
Jul 
October 
1950—Janvary 
April 
July. 
October... 
1951—Janvary 
Arril. 
July .- 
October 
1952—January 
April... 
July 
October 
1953—January 
April... 
suly..... 
October 5 
1954—January 
April. 6 
July J ; 4. 65 | 
October.......- . dune §.81 


} 
i 
} 
I 
i 
} 
} 
} 











1 From April 1954 onward, average freizht rate assessment (AF RA). 

2U. 8. Maritime Commission flat rate. 

3 Percentage variation from revised scale basic rate of $5.38 por long ton for United States Gulf-United 
Kingdom voyage. 


Source: Petroleum Press Service, and Conrad Boe Ltd., A/S, Oslo. 
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TaBLe 14.—Specific gravities and conversion factors employed 


Conversion 
| factor from 
| long ton to 
barrel 


. Specific 
Product | gravity 


Crude ee: 

35° AP : . chtates ions | 0. 133901 
Motor spirit _. > Jackin ante i : ; . 1IST89 
Kerosene, 41- Ww. W._.. cea ae 5 nadine i . 126742 
Dist illate fuel oil, mune 8...1 *. ‘ a aaltiesiile iia alld . 86 . 434566 
Residual fuel oil. ___-_- ; si icansisscenadaaeine ds oa ciinaiiel : : . 197084 





TaBLE 15.—Weighting coeficients for the computation of average transportation 
charges for Middle East shipments of crude oil to Southern Europe 


[Percentages based on quantities shipped from the various centers] 


j 
Area of supply | | Area of supply 


— 


| Eastern | ; {| Importing area | Eastern 
Mediter-| Middle wes Mediter- Middle 
‘. ({ i 


Gulf ranean | 


Southern France: 
100 (42.8 . ; 100 
100 (64.6) 1949__..__ 8 100 
100 (48.5 30. 100 
100 |} (50.2 B.4 | 3.6 100 
100 (45.9) 1952__.._. 52. . 100 
100 (41.7) .6 | 100 





Note.—Figures in parentheses show for each year the relative share of Italy and southern France in their 
combined imports of crude oil from the Middle East. 


TaBle 16—Weighting coefficients for the computation of average transportation 
charges of refined products from the Caribbean to Southern Europe 


[Percentages based on output of refineries] 





Prodacing area Producing area 


Southern Southern Southern Southern 
i France | Europe 


100 
100 Wes een eee SS 
100 7 iemsennas >= 
100 


esa 
OMe © 


ee = 5 one = 
Residual fuel oil: 
100 : 100 
100 
190 
108 
100 


109 
100 
100 


SESES SESS 


ne Orem 
seonwe 








Sources: World Petroleum Statistics, U. 8. Department of the Interior, Bureau of Mines, and informa- 
tion supplied by the Oil Section, O. E. E. C. 
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TABLE 17.—Percentage yield of refined petroleum products in 5 major producing 
areas 


Motor Kero- /|Distillate} Residual} Total, 4 


Area sene fuel oil | fuel oil | products 


Uae States Gulf (Texas Gulf and Louisiana 
ulf). 


Venezuela and Netherlands Antilles. _.......- 
Middle East (Bahrein and Saudi Arabia) 
Northwestern Europe (United Kingdom, Bel- 


gium, Netherlands, and northern France). 


Southern Europe (Italy and southern France). 


PP OP PON ON orn wo go 
IO AT OO OO er 
RPeNSSRBSskseeree 
WNW ONTO NWI Po 
SBSPSSSSSESS2aSe 
DK ANIAVwOnunNoe OO -10 


PPRSRNEERSS SSS} 
CAH PS D-1e O09 


Sources: World Petroleum Statistics, and Monthly Petroleum Statement, U. 8. Department of the 
Interior, Bureau of Mines; and information supplied by the Oil Section, OEEC, Paris. 


TasBLe 18.—Estimated refinery margins in 5 major producing areas, 1948-53 
(United States dollars per barrel] 
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Cuarr 1. GrowrH or Wortp Crupe Or Propuction Suyce 1900 


Millions of barrels : semi-logarithmic scale 


o1 
yeoo ‘05 Ww os ‘eo sees ae ‘s3s 


Source: World Oil, Review-Forecast Issue, February 1953. 


CuHarT 2. INTER-REGIONAL TRADE IN CauUDE Or AND PETROLEUM Propucts IN 1952 


Millions of tons 
Crude oil 


tmports trom 
Venezuela, Netheriande 


Sources: International Petroleum Trade, August 1953, United States Department of 
the Interior, Bureau of Mines, O.. E. E. é. Statistical Bulletins, Foreign Trade, Series 
IV (OEEC, Paris), and National Trade Statistics. 


*The figures for petroleum products were arrived at by simple addition of quantity 
data for different products and are not in crude-oil equivalent. 
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Cuart 8. SHARES OF DirFrerENT COMPANIES AND DirrerENT ReGions IN WORLD 
CRUDE O1L PRODUCTION AND REFINING CAPACITY IN 1953 or 1954 
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YA Royal Dutch Shell Group of Companies | Texas Company i Gulf Oil Corporation 
Ou Company & Compagnie Francaise dee Pétroles 


Standard Oli Company (New Jersey) @ Socony Vacuum 
Standard Of Company of California 3 Anglo-iranian Ol Company oO Other companies 
Sources: World Petroleum, supplemented by company statements 


The capacity of the refinery at Abadan is included in the greup “Other companies. 


Cuart 4. Crupe Om Prices F. O. B. THREE SHIPPING CENTERS, 1945 To 1954 


U.S. dollars per barrel 
US. U.S. 
dollars dollars 


per 
barrel 


=u Average East Texas 39°A.P.!. gravity and 
West Texas (sour) 33° A.P.I. gravity, f.o.b. Texas Gulf 


eee 36° A.P.|, gravity, f.0.b. eastern Mediterranean 
meas 3° A.P.|. gravity, f.o.b. Ras Tanura. 
National Petroleum News, Platt’s Oil Price Handbooks, and HOA/MSA 


Sources: } 
Memorandum on Petroleum Price History, 15 August 1952. 
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CuHart 5. TANKER Fretents, 1948 To 1954 
U.S. dollars per long ton for voyage U.S. Gulf— UK 
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Sources: Petroleum Preas Service. 





Cuart 6. COMPARISON OF UNIT VALUE WITH CALCULATED PRICE’ OF UNITED 
Kinepom CRUDE Ort Imports FROM THE PERSIAN GULF 


U.S. dollars per barrel 


US eves us 
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— Unit vaiue ———«_ Calculated price 
Sources: Accounts relating to Trade and Navigation of the United Kingdom. See also 
Appendix. 


* The calculated price is arrived at by adding a freight charge derived from the London 
Brokers’ Award to the posted price of 36° A P. IL. crude oil f. o. b. Ras Tanura. 
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CuaArT 7. COMPARISON OF Prices REALIZED ON SALES IN New YorK ON CERTAIN 
ASSUMPTIONS WITH POSTED PRICE oF SAUDI-ARABIAN CRUDE OIL 


U.S. dollars per barrel 


1950 


1954 
aaa Posted price of crude oil 36° A.P.I. f.0.b. Ras Tanura 


F.o.b. price effectively realized (‘‘ net back ") on the assump- 
tion that the delivered price charged in New York was equal 
to that for East Texas-West Texas average crude oil and 


that freight charges on both Texas and bian oil were 
based on London Brokers’ Award 


Net back from sales in New York on the assumption that 
freight charges on Arabian oil were based on the single 
voyage charter rate 


Sources: See Appendix. 


Cuart 8. Prices or Four MAsor REFINED PRODUCTS IN THE TEXAS GULF, 
1948 To 1954 ° 


U.S. dollars-per barrel 


U.S. dollars 


Kerosene 
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Sources: National Petroleum News and Platt’s Oil Price Handbooks. 


*“Low of Platt’s” quotations for middle of January, April, July, October. For some 
quotations the data are monthly averages. 
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Cuart 9A. COMPARISON OF PUBLISHED PRICE FOR BUNKER Ort Ex-WHarF LONDON 
WitTH Import Pariry Price * 


U.S. dollars per barrel 


U.S. dollars U.S. dollars 
per barre! 1950 1952 1954 per barre! 





1950 1952 1954 


eee eeee import parity price 
eamuam=ame Spot price (excluding taxes) of bunker oi! ex-wharf London 


Sources: Petroleum Press Service. See also Appendix. 


*The import parity price has been calculated in the manner described in the text 
by adding freight charges from the Caribbean based on London Brokers’ Award to the 
“low of Platt’s’’ quotations for bunker “C” fuel oil. 
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CHart 9B. CoMPARISON OF RETAIL Price (Exciupine Taxes) OF Motor Spirit aT 
THE PUMP IN THE UNITgep Kinepom WitTH Import Parity PRrIcE * 


Shillings per imperial gallon 


Shu 
imper 


1957 


eee ees ee =Mport parity price 
Retail whee (excluding taxes) of regular grade motor 
spirit at the pump in the United Kingdom 


Sources: Information provided by a leading oil company; Report of the Commissioners 
of H. M. Customs and Excise, 1953. See also Appendix. 


* The import posits price has been calculated in the manner described in the text by 
adding freight charges from the Caribbean based on London Broker's Award to the “low 
of Platt’s” quotations for 79-octane R. R. motor spirit. 


CHART 10. REFINERY MARGINS IN NORTHWESTERN * AND SOUTHERN ° Europe, 
1948 To 1954 


U.S. cents per barrel 
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Sources: See Appendix. 


* Northwestern Europe is defined as United Kingdom, Netherlands, Belgium, Luxem- 
bourg, and Northern France. 


> Southern Europe is defined as Italy and Southern France. 





ANTITRUST AND MONOPOLY PROBLEMS SO05p 


CHART 11. REFINERY MARGINS IN THE TEXAS/LOUISIANA AREA OF THE UNITED 
States, 1948 to 1954 


U. S. cents per barrel 


US certs 
ocr Oerrel ts 


es § Price per barrel of crude oil laid down at refinery 
—me == Average value ex-refinery of products refined from 
one barrel of crude oil 


Sources: See Appendix. 


The CHarrman. I gather from that, do I not, Mr. Emmerglick, 
that these pressures from foreign governments result in members of 
this oil cartel seeking to send more and more of their foreign oil 
products to the United States, and to that degree suppress or have 
a deleterious effect upon our own reserves and our own production 


of oil in the United States? 

Mr. Emmereuick. That is, I think, a fair statement. 

The Cuarmman. Mr. Emmerglick, testimony was adduced before 
this committee that the Standard Oil Company of New Jersey, a 
member of the cartel, submitted a statement of its views to the Attor- 
ney General’s Committee. 

Did you seek an opportunity to present views counteracting those 
Standard Oil views to the Attorney General’s Committee? 

Mr. Emmerciicx. No; I did not, Mr. Chairman. 

The CuHamrMan. Were you asked to submit views? 

Mr. Em™erauick. I was not. 





806 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Maerz. Did you seek to present your views to the Attorney 
General’s Committee, Mr. Emmerglick ? 

Mr. Emmerouick. I did not, Mr. Maletz. I would have thought 
it inappropriate to debate this case or the issues in this case before 
the Attorney General’s Committee while the case was pending in 
court. 

Mr. Maerz. Did the Attorney General’s Committee ask you to 
present your views in rebuttal to the views presented by the Standard 
Oil Company of New Jersey ? 

Mr. Emmereuick. They did not. 

The Cuarrman. In a letter received from Assistant Attorney Gen- 
eral Barnes, which I will place in the record, among other things, 
we have the following paragraph therefrom : 


You ask, in addition, for our indication of whether “any such private 
organization is involved in pending antitrust litigation brought by the Gov- 
ernment.” By this, I assume you mean named as a defendant in a Department 
suit still pending. So construed, the answer to your question is “Standard Oil 
Co. of New Jersey.” 


This letter will be placed in the record, and I shail also place in 
the record the Joint Oil Producing Ventures in the Middle East, 
Their Status Under United States Antitrust Laws, a submittal by 
Standard Oil Co. (New Jersey) to the Attorney General’s National 
Committee To Study the Antitrust Laws. They will be received in 
the record. 

(The documents referred to follow: ) 


DEPARTMENT OF JUSTICE, 
Washington, May 10, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: This is in further response to your requests for 
information numbered 1 through 7, addressed to me April 25, 1955. In my ab- 
sence from the city Friday afternoon, May 6, 1955, Mr. Bicks transmitted to 
your counsel, Mr. Maletz, material in response to requests numbered 1 through 
5. Ienclose now responses to your requests numbered 6 and 7. 

The following is a list of private organizations which submitted statements 
for committee consideration. 


(1) The Linen Supply Association of America 
(2) The National Association of Retail Druggists, The National Asso- 
ciation of Retail Grocers, National Congress of Petroleum Retailers, 
United Fresh Fruit & Vegetable Association, National Candy Whole- 
salers Association, National Association of Independent Tire Dealers, 
National Food Brokers Association, United States Wholesale Grocers 
Association, Inc. 
(3) The National Federation of Independent Business 
(4) The National Association of Manufacturers 
(5) Mr. Benjamin Javitz, on behalf of himself 
(6) The American Fair Trade Counsel 
(7) The American Federation of Labor, by Woll, Glenn & Thatcher 
(8) The American Standards Association, Ine. 
(9) The Isbrandtsen Co., Ine. 
(10) Pacific Coast/Latin America: 
Camexco Freight Conference 
Canal, Central American Northbound Conference 
Capea Freight Conference 
Colpae Freight Conference 
Pacific Coast/Caribbean Sea Ports Conference 
Pacific Coast/Mexico Canal Freight Conference 
Pacific Coast/ Panama Canal Freight Conference 
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Pacific Coast River Plate Brazil Conference 
Pacific/West Coast of South America Conference and West Coast 
South America/North Pacific Coast Conference 
Pacific Coast/United Kingdom, Scandinavia, and Continental 
Europe: 
Pacific Coast European Conference 
Pacific Coast Indonesia and Straits Settlements: 
Pacific/Indonesian Conference and Pacific/Straits Conference 
(submitted by Graham, James & Rolph) 

(11) Comments and views were received from individual members of the 
antitrust committee of the patents section of the American Bar 
Association. These “comments and views,” a letter from that 
committee chairman states: “were exclusively the views of the 
individuals who had responded to our questionnaire. Our sub- 
mittal made that fact clear and disclaimed organization or respon- 
sibility for the views presented * * * The American Bar Associa- 
tion does not authorize committees to speak for it, unless the 
matter has been ratified at the level of the house of delegates for 
the annual convention.” 

(12) Standard Oil Co. (New Jersey) 


This list of groups we have compiled on the basis of committee records not 
in the Department of Justice vaults. I believe it is complete. However, to 
provide an added check, I have this date directed a survey of our vault files. 

You ask, in addition, for our indication whether “any such private organiza- 
tion is involved in pending antitrust litigation brought by the Government.” 
By this, I assume you mean named as a defendant’p a Department suit still 
pending. So construed, the answer to your questien is “Standard Oil Co. of 
New Jersey.” 

After your request was received the following letter was sent to each of the 
above groups: 

Dear Sir: Some time ago you submitted views to the Attorney General’s 
National Committee To Study the Antitrust Laws. Our policy was to dis- 
tribute such submissions only to Committee members. Thus, yours was the de- 
cision whether or not to release them to the public. 

Since publication of this Committee’s final report, we have received a request 
from the Subcommittee on Monopoly Power of the House Judiciary Committee 
for a list of private groups submitting views to our Committee. In addition, that 
subcommittee has requested copies of the views submitted to us. 

The decision to transmit copies of your views is yours. Accordingly, could 
you write at your earliest convenience to inform us if you wish a copy of your 
submission to our Committee to be sent to the House subcommittee. If you wish 
us to transmit your submission, could you also enclose an additional copy. If 
you do not, we will, of course, respect your decision. 

Thank you for your cooperation in this matter. 

Sincerely yours, 
Rosert A. Bricks, Evecutive Secretary. 


In response to this letter the following groups authorized transmission of 

their views to your subcommittee: 
The Linen Supply Association of America 
The National Association of Retail Druggists 
The National Association of Retail Grocers 
National Congress of Petroleum Retailers 
United Fresh Fruit and Vegetable Association 
National Candy Wholesalers Association 
National Association of Independent Tire Dealers 
National Food Brokers Association 
United States Wholesale Grocers Association, Inc. 
The American Standards Association 
Mr. Benjamin Javitz 
The American Fair Trade Counsel, Inc. 
The National Federation of Independent Business 
The National Association of Manufacturers 
The various steamship conferences 
Standard Oil Co. of New Jersey 
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Accordingly, the views submitted by each of these consenting organizations 
to the Attorney General’s Committee are enclosed and hereby transmitted to 
your subcommittee. 

Sincerely yours, 
STANLEY N. Barnes, Assistant Attorney General. 


JOINT OIL PRODUCING VENTURES IN THE MIDDLE EAST—THBEIR 
STATUS UNDER UNITED STATES ANTITRUST LAWS 


A submittal by Standard Oil Co. (New Jersey) to the Attorney General's 
National Committee To Study the Antitrust Laws 


The Attorney General in announcing his intention to form a National Committee 
To Study the Antitrust Laws stated that “high on the priority list of problems 
demanding prompt solution is the entire problem of the extraterritorial applica- 
tion of the antitrust laws.” The cochairmen of the Committee in turn have 
stated that one area of study will be the foreign commerce of the United States. 
The magnitude and strategic importance of American investments in petroleum 
operations abroad would appear to make them a significant consideration in such 
an inquiry. 

Investments abroad by United States companies for the production, transporta- 
tion, refining, and marketing of oil, constituted at the end of 1952 29 percent of 
this country’s total private foreign investment of $14.8 billion. Major produc- 
tion ventures are situated in underdeveloped countries and the large investments 
in these have assisted imimproving standards of living and in building the na- 
tional economies of such.eountries. Oil investments abroad have also aided 
materially in easing currencyexchange problems by developing important sources 
of crude oil outside hard currency countries and by enabling foreign nations to 
refine petroleum products instead of buying them in dollar markets. These 
investments, and the trade which they give rise to, thus contibute in large measure 
to economic strength for the free world. 

Standard Oil Co. (New Jersey) has invested millions of dollars abroad, and the 
application of the antitrust laws to operations flowing from such investments is a 
matter of direct concern to the company. Accordingly, through this paper Jersey 
is accepting the invitation of the Committee to private organizations interested in 
questions in the antitrust field to submit written statements of their views. This 
paper is specifically addressed to the relationship of United States antitrust laws 
to an important segment of the petroleum industry abroad in which Jersey as well 
as other American companies have great interests—the production of oil in the 
Middle East. 

Since the end of the war the Middle East has become one of the great oil- 
producing areas of the world. Its strategic location, together with its tremen- 
dous oil reserves, make the Middle East a weighty factor in the military and 
political behavior of many of the nations of the world. It is a prime target in 
the cold war and a susceptible one because of its political volatility. In any 
fighting war it would be a military target of immense and immediate importance. 

The development of the area has profoundly changed the economics of the 
petroleum industry over the past 7 years. Immediately before World War II, 
production in the Middle East amounted to about 330,000 barrels a day out of a 
world total (excluding Russia) of approximately 5 million barrels daily. This 
was a minor supplement to the great quantities of oil fed into the markets of the 
world, largely from the Western Hemisphere (4.4 million barrels a day). Dur- 
ing the war, Middle East production increased greatly, but in 1946 is still 
amounted to less than 700,000 barrels a day. Then the dynamics of the area 
caught hold. By 1952 the Middle East was producing 2.1 million barrels a day 
(compared to Western Hemisphere production of 8.7 million barrels daily), 
replacing Venezuela as the second largest producing area in the world. Its 
proved crude-oil reserves as of January 1, 1953, amounting to an estimated 62 
percent of proved world reserves (excluding Russia), far exceed those of the 
United States.” 

Oil from the Middle East has largely replaced Western Hemisphere oil in the 
European and Mediterranean areas, which are natural markets for Middle East 
oil. This shift has made it possible for the Western Hemisphere to utilize and 


1 i reserves cited in this paper are from Oil and Gas Journal, Dec. 21, 1953, 
pp. 118-119. 
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conserve most of its oil for Western Hemisphere use, a factor of great strategic 
significance in the struggle in which we are now engaged. Moreover, as Secre- 
tary of State Marshall wrote in 1948, “the oil of the Middle East is an important 
factor in the success of the European Recovery Program and in the continued 
prosperity of Europe.” 

Aside from the strategic value of the oil, the United States holds tremendous 
stakes in the Middle East. Many hundreds of millions of dollars have been 
invested there by American oil companies. Their aggressiveness, business acu- 
men and, willingness and capacity to take great risks have given them an interest 
in concessions covering over one-half of the proved reserves of the area. Al- 
though they started much later, they have replaced the British as the principal 
producers in the area. By careful cultivation of the good will of the govern- 
ments and peoples of the Middle East countries they achieyed a high level of 
prestige and respect which in a measure has been responsible for the orientation 
of the Middle East countries toward the West. 

The conventional organizations for producing oil in the Middle East are so- 
called joint venture companies in which two or more petroleum companies have 
an interest. Except in Iran, where the British Government participated through 
the Anglo-Iranian Oil Co., all producing operations in the Middle East are con- 
ducted through such ventures. Jersey has a share interest in two, Iraq Petro- 
leum Co., Ltd., and Arabian American Oil Co. 

These ventures are among various aspects of the international oil business 
which are the subject of the pending civil antitrust suit against Jersey and four 
other American oil companies. This paper, of course, is not intended to set forth 
Jersey’s defenses with respect to that suit. Rather, the limited purpose of this 
paper is to present this Committee with concrete case studies of the Middle East 
producing ventures to which Jersey is a party in order to assist the Committee 
in understanding the economic, political, and legal factors involved and to point 
out the considerations that make it inappropriate for the United States to seek to 
control the strucure of these ventures through the instrumentality of our anti- 
trust laws. 

I. DESCRIPTION OF THE MIDDLE East Orn INDUSTRY 


All known Middle East oil reserves of consequence are in Iran, Iraq, and the 
countries of the Arabian Peninsula bordering upon the Persian Gulf. The old- 
est oil-producing country in the Middle East is Iran, formerly known as Persia, 
where the first big discovery was made in 1908 on concessions acquired by the 
Anglo-Iranian Oil Co. The potential value of this oil to the British fleet led to 
the acquisition by the British Government of a majority interest in the company 
in 1914. Until the seizure of its Iranian properties in 1951, this company was 
the greatest single oil producer in the Middle Kast. 

To the west of Iran is Iraq, formerly known as Mesopotamia, which is the 
scene of operations of the Iraq Petroleum Co. (IPC). The principal interests in 
this company are held, directly or indirectly, by Royal Dutch-Shell,? Anglo-Iran- 
ian, Compagnie Francaise des Petroles (in which the French Government has a 
35 percent stock interest), and 2 American oil companies, Socony-Vacuum 
Oil Co. and Jersey.* In addition, a small interest is held by Participations and 
Explorations Corp., a Panamanian corporation owned by an individual, Mr. 
C. S. Gulbenkian. The venture originated before the First World War, with 
the parties and interests varying from those in the present venture. Oil was 
discovered in 1927 but did not reach the market until 1934. Owing partly to the 
interruption of operations in Iraq by World War II, development lagged for a 
time behind that of some of the other important Middle East producing coun- 
tries. Notwithstanding this, production in Iraq has grown from 97,000 barrels a 
day in 1946 to an estimated 575,000 barrels a day in 1953. 

To the south of Iraq and Iran are the two greatest producing countries in the 
Middle East today, Saudi Arabia and the Sheikdom of Kuwait. Kuwait is under: 
British protection, and operations there are conducted by the Kuwait Oil Co., 
a British company owned in equal shares by affiliates of Anglo-Iranian & Gulf 
Oil Corp. Oil in commercial quantities was discovered in 1938 and although the 


2 Royal Dutch Shell is the abbreviated name for the British and Dutch companies known 
as the Shell Transport & a Co., Ltd., and Royal Dutch Petroleum Co. Royal Dutch 
has a 60-percent interest and Shell a 40-percent interest in Anglo-Saxon Petroleum Co., 
Ltd., which holds the Royal Dutch Shell interest in IPC. Royal Dutch and Shell also 
have other jointly owned companies. 

*The American companies’ interest in IPC is held by Near East Development Corp. 
(NEDC), a Delaware corporation. 
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entire country is less than 2,000 square miles in area, its Burgan field has become 
the richest single producing field in the world. 

In Saudi Arabia, the Arabian American Oil Co, (Aramco) holds the only pres- 
ent concession through a grant from the late King Ibn Saud. The shares in 
this company are owned by Standard Oil Company of California, The Texas Co., 
Socony and Jersey. The company commenced operations in Saudi Arabia in the 
early 1930’s. Oil in commercial quantities was discovered in 1938 and by 1952 
the company, producing 825,000 barrels a day, had become the leading oil pro- 
ducer in the Middle East. 

These are the countries and producing interests which account for most Mid- 
dle East oil. There are others presently less important. The Bahrein Petro- 
leum Co., owned jointly by Standard of California and Texas, has been pro- 
ducing oil since 1932 on the main island of the Bahrein group, a cluster of islands 
just east of Saudi Arabia in the Persian Gulf. The islands form an independ- 
ent sheikdom with a protectorate status under Great Britain similar to that of 
Kuwait. To the south along the coastal areas of the Arabian Peninsula are vari- 
ous other independent shiekdoms which are now the source of oil in some 
suantity or the scene of exploratory operations. These include the Shiekdom of 
Qatar, located on a prominent peninsula in the Perisian Gulf immediately south 
of Bahrein, and the Trucial States, eight small independently administered 
principalities which are also British protectorates. Except in Qatar where the 
IPC venture is producing, oil in commercial quantities has not been found, al- 
though a recent discovery in the Arucial States holds considerable promise. 

The summary would not be complete without some mention of the Kuwait 
Neutral Zone. This zone, between Kuwait and Saudi Arabia, was established as 
part of a boundary settlement between those two countries in 1922. By the terms 
of the treaty the two countries are partners in the administration and develop- 
ment of the zone. Oil concessions were recently granted to the American Inde- 
pendent Oil Co. and Pacific Western Oil Corp., two American firms which are now 
conducting a joint producing venture in the Neutral Zone. American Inde- 
pendent Oil Co. is owned by United States nationals, principally American oil 
companies other than those participating in the ventures referred to above. 
Latest reports are that this joint venture will commence shipment of oil dur- 
ing January 1954 at the rate of 20,000 barrels a day. 


II. DESCRIPTION OF THE METHODS OF OPERATION OF IPC AND ARAMCO 


IPC is primarily a producing venture owned, except for 5 percent, by British, 
Dutch, French and United States petroleum companies and operating princi- 
pally in Iraq. Royal Dutch-Shell, Anglo-Iranian, Compagnie Francaise des 
Petroles and NEDC (which is owned in equal shares by Jersey and Socony) each 
owns 23.75 percent of IPC. The remaining 5 percent is owned by Mr. Gul- 
benkian’s company. 

Aramco is also primarily a producing venture, owned by four American con- 
cerns and operating in Saudi Arabia. Standard of California, Texas, and New 
Jersey each has a 30-percent share interest in the company; Socony has a 10- 
percent interest.‘ 

IPC is a British corporation and Aramco is incorporated in the State of Dela- 
ware. Both have their own managements and employees. Their boards of 
directors are made up of representatives of the shareholding companies plus, in 
the case of IPC, two representatives of the Government of Iraq. A number of 
the principles governing their operations are controlled by written argeements 
among the shareholders. 

The following is a general description of the methods employed by IPO and 
Aramco for sharing their production among the owners of their respective affili- 
ates, sometimes called off-takers ; the pricing by the joint ventures in selling to 
their respective off-takers; and the marketing of IPC and Aramco crude oil. 


A. SHARING OF PRODUCTION AMONG THE OWNERS OR THEIR AFFILIATES 


Various agreements among the respective owners of IPC and Aramco provide 
basically that the offtakers are entitled to purchase shares in the total production 
of the respective ventures in proportion to their or their parents’ stock interests. 


While their major function is to produce oil, IPC and Aramco each also owns and 
operates a refinery and they or their shareholders own and operate pipelines to trans-ort 
oil to Mediterranean ports. (See map opposite p. 3.) Aramco also markets products 
in Saudi Arabia to meet its concession commitment to provide that country with its 


domestic needs for petroleum products. 
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The agreements in no way limit each offtaker’s right to sell to anybody, anywhere, 
at any price. 

Although each offtaker from Aramco or IPC is entitled to obtain its pro rata 
share of the production of the venture, each venture is operated in such manner 
as to afford each offtaker as much flexibility to offtake on the basis of its own 
individual requirements as is practical for the ventures and fair to the other 
owners. As a result, each offtaker in each venture has been receiving an amount 
different from the amounts received by the other offtakers in the venture. In 
the case of IPC, although the two American companies are entitled to share 
equally in the oil received by NEDC, they have been taking different amounts 
as between themselves. 

In IPO, each offtaker periodically nominates in advance its crude requirements 
from the venture for a 5-year period. These nominations provide a guide to 
the production goal which the IPC management is expected to meet and thus 
enable the management to schedule productive facilities and capital requirements 
on a long-term basis. 

The nomination of the offtaker may be greater or less than its pro rata share 
in IPC production. If greater, the offtaker purchases the excess (overrequire- 
ment) from one or more offtakers whose nominated amounts are less than their 
pro rata shares (such deficiency being termed an underrequirement). 

Sales between shareholders to satisfy overrequirements are made at a price 
halfway between cost and realized market value. The interests of the share- 
holders in the crude reserves and the capital investments in IPC are, of course, 
in proportion to their share interests. A shareholder who takes more than his 
pro rata share of oil is therefore receiving a disproportionate share of the reserves 
and is imposing additional capital obligations upon a shareholder who nominates 
less than his basic share proportion. The function of the halfway price is to 
provide compensation by the beneficiary to the other shareholders for these 
imbalances. 

The Aramco agreement requires the offtakers to purchase no less than annual 
minimums specified for each offtaker in the offtake agreement. The offtakers 
are authorized to purchase in proportion to their shareholdings any production 
of Aramco in excess of the total of these minimums. However, the minimums 
in the agreement have never had significance because expanding markets for 
Aramco crude production in the last 5 years have led all the offtakers to purchase 
far in excess of their minimums, and so far as the foreseeable future is concerned 
this will continue to be true. 

Prior to the first of each year, Aramco advises its offtakers of its estimated pro- 
duction for the following year and the offtakers advise Aramco of their respective 
needs for the same period. Where new producing facilities are proposed in 
order to fill such requirements, the Aramco management makes the plans and 
obtains the approval of the Aramco board of directors for the installation of such 
new facilities. 


B. PRICING BY IPC AND ARAMCO IN SELLING TO THEIR RESPECTIVE OFFTAKERS 


All oil sold directly by IPC to its shareholders is sold at about cost. IPC sells 
in this manner, which was adopted after full disclosure to the British tax 
authorities, largely because as a British company any profits would be subject 
to British tax with consequent inequities to the non-British interests in IPC. 
The effect of the IPC arrangement is that the shareholders receive their incomes 
from their investments in the form of oil rather than cash. 

The Aramco agreement among the owners provides that the price shall be 
established by the board of directors in accordance with the principle that 
Aramco should be run for its own benefit as a separate entity. 


C. MARKETING OF IPC AND ARAMCO CRUDE 


Neither IPC nor Aramco has its own organization for marketing crude in the 
Mediterranean, European, and other markets to which the crude goes from Iraq 
and Saudi Arabia. Rather, they produce and sell to the cfftakers the oil required 
by the latter. That oil is then sold in the markets of the world by the offtakers 
in accordance with their respective desires and requirements. Some IPC and 
Aramco oil is imported into the United States by offtakers or their affiliates or 
purchasers from them. 

As previously noted, the prices at which the offtakers buy IPC and Aramco 
oil are determined by formulas or principles laid down in the agreements gov- 
erning the ventures. The prices at which the offtaker sells in world markets, 
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however, are not so controlled. Once the crude is in its hands, each individual 
offtaker, not the venture, decides the prices at which its oi] moves into world 
markets. 

It is important to note that IPC, and to a lesser extent Aramco, sell their 
American offtakers not only much-needed crude supplies, but crude supplies 
which can be purchased by the offtakers with sterling currency. All IPC crude 
is purchased for sterling and Aramco accepts payment for crude in sterling or 
other currencies to the extent that it can use such currencies. Under the ster- 
ling area currency restrictions which have been in effect since the war, and the 
related agreements which Jersey has with the British Government, it would 
be difficult, if not impossible, for Jersey affiliates to supply their markets in 
the sterling areas without this crude oil. Moreover, the offtaker of crude pur- 
chased with sterling is generally better able to compete in other soft currency 
markets where conversion to sterling is normally much more easily effected 
than conversion to dollars. 


III. PortrricaAL AND Economic Factors LEADING To PARTICIPATION OF AMERICAN 
Om CoMPANIES IN IPC AND ARAMCO 


Iraq Petroleum Co. 


IPC, a British company, had its origin in the context of the foreign policy of 
the British Government to develop exclusively for British interests the petroleum 
resources throughout its sphere of influence in the Middle East. In the discus- 
sion which follows we shall show that participation of American oil companies 
in IPC was the direct result of efforts of the United States Department of State 
to prevent the British from achieving this objective and to enable American 
oil companies to share in the development of Iraq. 

Britain’s historic influence in Iran (known as Persia until 1935) had led in 

the early 1900's to the acquisition by British interests of control over most of the 
vast oil reserves of that country. In 1901 William K. D’Arcy, an enterprising 
Sritish subject, obtained a 60-year concession covering a half million square 
miles of Iran. A gusher was brought in in 1908 and in the following year the 
Anglo-Iranian Oil Co. (then known as Anglo-Persian) was formed to handle 
Iranian oil operations. As the importance of the oil resources of the country 
became apparent, the British Government quickly recognized their strategic 
significance. The Royal Navy was converted from coal to oil by order of the 
First Lord of the Admiralty, Winston Churchill, and in 1914 the British Gov- 
ernment acquired a majority interest in Anglo-Iranian. 

A few years after his success in Iran, D’Arcy acquired in 1904 a tentative 
promise from the Turkish Grand Vizier of an oil concession in Iraq, then a part of 
the Turkish Empire and known as Mesopotamia. This rather tenuous claim was 
adverse to a German claim based upon the acquisition from the Turkish Gov- 
ernment of rights of way for the Baghdad (1890) and Anatolian (1904) Railways. 
The D’Arcy group—and later Anglo-Iranian which had acquired the D’Arcy 
interests by 1909—continued to press for concession rights. The Germans 
meanwhile, through Deutsche Bank, formed an equal partnership with Royal 
Dutch-Shell, the Germans contributing their oil rights in Iraq and Royal Dutch- 
Shell their know-how and capital. This conflict over Iraqi oil rights between 
Anglo-Iranian on the one hand and Deutsche Bank-Royal Dutch-Shell on the 
other was not resolved until 1914 when, as we explain below, an agreement was 
arrived at through the intervention of the British Foreign Office. 

Meanwhile other interests had become involved in the contest for oil rights. 
As a result of pro-British political developments in Turkey, considerable pres- 
tige and power had attached to the National Bank of Turkey, a British institu- 
tion organized in 1910 by Sir Ernest Cassel, a British banker and financial 
adviser to King Edward VII. In January 1911 Cassel organized a new British 
company called African and Eastern Concessions Ltd. An arrangement was 
then made under which the Deutsche Bank-Royal Dutch-Shell partnership was 
merged with this new company which then had the following stock ownership: 


National Bank of Turkey 
Deutsche Bank 


1 "The interest of Royal Dutch Shell was and continues to be held by Anglo-Saxon Pe- 
troleum Co., Ltd. See footnote, p. 3, supra. 








ANTITRUST AND MONOPOLY PROBLEMS 813 


A 15 percent interest was held by the National Bank of Turkey for C. S. Gul- 
benkian, at that time an Armenian engineer and promoter who was influential 
with the Turkish Government in obtaining the oil rights for the companies 
involved. 

African and Eastern received from the old Deutsche Bank-Royal Dutch-Shell 
partnership the petroleum concessions or at least a promise that Deutsche Bank 
would deliver them. Through the National Bank of Turkey the new company 
received additional capital plus the diplomatic support of the British Govern- 
ment. In October 1912 the name of the company was changed to Turkish 
Petroleum Co., Ltd. (TPC). 

There remained the adverse D’Arcy interests which by 1909 had come under 
the control of Anglo-Iranian. Settlement of this claim was instigated by the 
British Government in 1914 after it had acquired a controlling interest in 
Anglo-Iranian. The settlement known as the Foreign Office agreement, was 
made on March 19, 1914, in the British Foreign Office. By virtue of the agree- 
ment a merger of TPC and Anglo-Iranian claims in Iraq was effected with 
provision for share ownership in TPC as follows: 


Percent 
TU i a ea Sa eels 50 
MIS TI cre ener c aster ase Sede los wasting i AA Sed da ceed 25 
TO Di a Sa ec nara iia 25 


1The Anglo-Iranian interest was and continues to be held by its 100-percent subsidiary, 
D'Arcy Exploration Co., Ltd. 

Gulbenkian’s 15 percent was reduced to a 5 percent nonvoting interest to be 
furnished equally by Anglo-Iranian and Royal Dutch-Shell. 

By the time of the outbreak of the First World War the British had, as we 
have seen, achieved control over the petroleum industry in Iran. At the some 
time through the Foreign Office agreement they had organized a joint venture 
looking toward similar control in Iraq but with the Germans and Dutch as junior 
partners, 

The war, however, interrupted the British-German-Dutch program in Iraq. 
TPC became dormant until the 1920’s the only important wartime development 
being seizure of the German shares by the British Custodian of Enemy Property. 

At the end of the war Iraq became a mandate of Great Britain, and Syria, 
to the west of Iraq, became a mandate of France. The next few years were 
marked by (i) efforts of the British to consolidate their control of the oil 
resources of their mandate territory, with the French substituted for the Ger- 
mans as a junior partner pursuant to the San Remo agreement of 1920, and (ii) 
efforts of our State Department, eventually culminating in success, to assure par- 
ticipation in the area of American petroleum companies. 

The nature of the opportunity for American companies to participate in Iraq 
depended upon the validity to be given to the concessions of TPC. If the TPC 
concessions were valid their scope was such as to cover virtually all of Iraq, 
and participation through TPC was the only practical access to Iraq oil. On 
the other hand, if all companies were to start from scratch it would be possible 
for American companies to seek their own concession. 

It became apparent in the early 1920’s that the British were determined to 
preserve the position of TPC and to assert the full validity of its concession 
rights, and that consequently producing activity by American concerns on their 
own was not feasible. 

In 1919 Walter C. Teagle, president of Jersey, learned of a rumor of an Anglo- 
French plan to reorganize TPC, apparently the beginning of developments which 
led to the San Remo agreement of April 1920. The rumor was immediately 
called to the attention of the State Department through John Bassett Moore 
who was then advising Jersey on matters of international law. The issue was 
pressed with the State Department through the submission of a formal memo- 
randum on Iraq oil prepared by Dr. Moore. 

In the meantime, Jersey considered sending geologists to Iraq and attempted 
through the State Department to secure permission from Great Britain, the 
mandatory. Permission was refused. A few months later on April! 24, 1920 Great 
Britain and France signed the San Remo Agreement dealing with petroleum 
reserves in Rumania, Asia Minor and French and British colonies. So far as the 
agreement related to Iraq, its effect was to accord the French Government a 25 
percent interest in any private petroleum company which would develop the oil 
fields, in consideration of which the French agreed to the construction of pipe- 
lines through French spheres of influence to the Mediterranean. 


63478—55—pt. 2 17 
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Simultaneously the British took the position that no Iraq concessions were 
available to companies other than TPC in view of the blanket terms of the pre- 
war concessions from the Turkish Sultan. This British position was called 
to the attention of the Secretary of State by Mr. Teagle, who at the same time 
made it clear that, if the Iraq oilfields were opened to American capital, Jersey 
would take steps to participate. 

In May 1920 the State Department addressed a note to the British Foreign 
Office asking clarification of its economic policy in mandated Near East terri- 
tories. Apparently this went unanswered. In July 1920 a second note was sent 
in which attention was directed to the fact that the San Remo agreement ap- 
peared to be in violation of the open door policy. Meanwhile Jersey considered 
an individual and specific request to the British Government for exploration 
privileges. This was discouraged by the State Department on the ground that, 
if granted, such a request would tend to undermine the Department’s position in 
the pending open door negotiations. Jersey deferred to the Department’s wishes. 

A third note was addressed to the Foreign Office by the State Department in 
November 1920. This note took exception to the claimed validity of the TPC 
concessions as a basis for reconciling the San Remo agreement and the open 
door policy. However, the British were adamant. Their response of April 1921 
made it clear that, so far as they were concerned, the TPC concessions were valid 
and incontestable. It followed that, under this view, the only access to Iraq 
oil for American interests would be through acquisition of an interest in TPC. 

(On May 16, 1921, as a result of a call extended by Secretary of Commerce 
Hoover, a conference was held in his office. Participants were: 


Secretary Hoover Attorney General Daugherty 

Secretary Hughes The Atlantic Refining Co. 

Mexican Petroleum Co. The Texas Co. 

California Petroleum Co. Tide Water Oil Co. 

Standard Oil Co. (New Jersey ) Sinclair Consolidated Co. 

The Sun Oil Co. Standard Oil Co. (California ) 

Standard Oil Co. (New York) Vacuum Oil Co. 

The Gulf Refining Co. American Petroleum Institute 

Secretary Fall 
Secretary Hoover advised that the Government had to receive “assurance that 
in the event the door was opened in Mesopotamia for oil exploration and de- 
velopment, American oil companies would be prepared to avail themselves of 
the opportunity thus afforded.” 

Shortly thereafter Mr. A. C. Bedford, chairman of the Jersey board, advised 
the Secretary of State of Jersey’s interest and further stated: 

“In this connection, I want further to make plain that it (Jersey) will under- 
take this effort independently or, if the State Department deems best, will 
make the effort in cooperation with other oil companies, provided only that a 
reasonable and satisfactory arrangement can be effected among the participating 
companies.” 

During August 1921 further conferences were held with Secretaries Hughes 
and Hoover regarding plans for geological work in Iraq. The Departments 
of State and Commerce were anxious to receive written assurances as to specific 
participants in such an undertaking. Mr. Teagle inquired of Atlantic, Sinclair, 
Texas, Mexican, Gulf, Standard of New York, and Sun whether they would 
join in backing a competent reconnaissance party at an aggregate expense of 
not more than $50,000. All assented except Sun, and Secretaries Hughes and 
Hoover were each so advised by joint letters of the seven companies dated 
November 3, 1921. 

The State Department -eplied that: 

“An inquiry on this subject has been addressed to the British Government, 
which has given the assurance that a reply will be made as soon as possible. 
When this reply is received you will be informed.” 

During March 1922 there were persistent rumors of exploration and drilling 
activity by Anglo-Iranian in Iraq. These rumors were called to the attention 
of the State Department. The Department responded that the British Foreign 
Office claimed that all exploration activities in Iraq were indefinitely suspended 
and that it would be impossible to admit American geologists. 

While the question of American participation in Iraq oil was thus deadlocked, 
a new alternative developed in the form of a British invitation to participate 
in TPC. This was put forward in a discussion on April 8, 1922, among Sir 
Charles Greenway (Anglo-Iranian), Sir John Cadman (Petroleum Department of 
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the British Government), and Mr. A. C. Bedford (Jersey chairman). The 
suggestion was that TPC be held: 


Percent 


Anglo-Iranian 
Royal Dutch-Shell 


Mr. Bedford stated that he was not then in a position to discuss the matter 
but would take it up with the State Department and American companies. 

The new proposal was discussed with the seven signers of the November 3 
letters and then with Secretary Hughes in June 1922 by Messrs. Bedford and 
Guy Wellman, associate general counsel for Jersey. The result was general 
concurrence in the opening of negotiations with the TPC shareholders. Mr. 
Bedford cabled Sir Charles Greenway to this effect, indicating, however, the 
inadequacy of a 20 percent interest. In this cable Mr. Bedford pointed out 
that State Department consent to the negotiations was subject to (i) main- 
tenance of the open-door principle, (ii) the Department’s position that the 
TPC concessions were invalid in the absence of confirmation by the sovereign 
Government of Iraq, and (iii) the condition “that any arrangement of practical 
questions involved should be tentative and subject to acceptance by State De- 
partment after they have been advised as to its details.” 

The following month Mr. Teagle went to London where negotiations were 
carried on from July 15 to August 5. These negotiations are fully reported 
in Mr. Teagle’s confidential memorandum of negotiations with Turkish Petro- 
leum Co., Ltd., printed for circulation among the American participants and 
also delivered to Secretary Hughes. 

Secretary Hughes, commenting on the Teagle memorandum in his letter 
of August 8, 1922, wrote: 

“In reply to your specific inquiry whether the plan outlined in your memo- 
randum, as I have summarized it above, is in conformity with the open-door 
principle, I desire to state that if, as you have indicated to me, all interested 
American oil companies have been invited to participate and those companies 
which have expressed a wish to share in the development of Mesopotamian 
oil resources are represented in the proposed arrangement; if a fair and 
equitable share in this development is accorded American interests, and if there 
is no attempt to establish a monopoly in favor of the Turkish Petroleum Co., 
or any other company or interests, the Department would not consider that 
the arrangement contemplated in exhibit A (referred to as the memorandum 
of July 21, 1922) is contrary to the spirit of the open-door policy.” 

From the fall of 1922 to early 1924 negotiations continued between the British 
and the American groups regarding the terms and extent of American participa- 
tion. Royal Dutch-Shell initially wanted the Americans limited to 12 percent. 
However, the British Government was the dominating influence on this question 
and it was reported in December 1922 that the 2 British groups had agreed 
on 24 percent for each of the 4 major groups, and 4 percent for Gulbenkian. 
In the fall of 1923 Mr. Teagle advised the State Department that the deal 
was set on this basis so far as the British were concerned, but that this was 
subject to the consent of the French who were then organizing Compagnie 
Francaise des Petroles, the French participating company in TPC in which 
the French Government acquired a 35 percent interest. 

Protracted negotiations continued until finally, the French having agreed, 
in April 1928 Mr. Wellman submitted to the State Department the final version 
of the group agreement, including the TPC articles. The Department was also 
handed a copy of the certificate of incorporation and bylaws of Near East Devel- 
opment Corp., which was to hold the TPC shares of the American group. Ina 
letter dated April 16, 1928, the Chief, Division of Near Eastern Affairs, advised 
Mr. Wellman: 

“The Department has taken note of the contents of these two documents as 
well as of the convention of March 14, 1925 (the governing concession) between 
the Turkish Petroleum Co., and the Government of Iraq. 

“With reference to your inquiry on April 10, 1928, concerning the attitude of 
the Department of State, I take pleasure in informing you that, in the light of 
the information at hand, the Department considers that the arrangements con- 
templated in view of the special circumstances affecting the situation are con- 
sistent with the principles underlying the open-door policy of the Government 
of the United States.” [Italics supplied.] 
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It seems clear that foremost among such special circumstances were the facts 
that (1) access to Iraq petroleum was not available to the American companies 
through any other medium, (2) the American companies were, in effect, nego- 
tiating with representatives of the British and French Governments rather than 
purely commercial entities, and (3) the concession terms had been not only ap- 
proved but actually granted by the sovereign power having physical jurisdiction 
over, as well as ownership of, the subsoil rights. Today, 25 years later, these 
special circumstances continue with equally compelling force and effect. 

Details of the transaction were settled in London in August 1928 when NEDC 
took up and paid for its participation of 475,000 shares in TPC. As of that time 
five American companies had elected to participate in the venture through 
NEDC. Subsequently, three of these withdrew—Gulf, Pan-American Petroleum 
& Transport Co., and Atlantic Refining Co. In 1929, the name of the venture 
was changed to Iraq Petroleum Co., Ltd. From 1934 to date Jersey and Socony 
have been equal owners of NEDC. Since 1928, NEDC, the British, Dutch, and 
French companies, and Gulbenkian have been the stockholders in IPC. 

The IPC story would not be complete without reference to certain provisions, 
sometimes called the red-line agreement, in the group agreement of 1928. The 
red-line agreement was adopted by the first IPC partners long before the Ameri- 
can companies joined the venture. Its operative effect was disavowed by Jersey 
shortly after the end of World War If. It was formally abandoned by all parties 
in 1948. It is not in effect today. 

The red-line agreement first made its appearance at the time of the merger 
of the British interests (National Bank of Turkey) and the German and Royal 
Dutch-Shell groups in the newly named Turkish Petroleum Co, in 1912. In 
October 1912 the three participants in the company, National Bank of Turkey, 
Deutsche Bank, and Royal Dutch-Shell, addressed substantially identical letters 
to TPC in London. The Royal Dutch-Shell letter, typical of the three except 
for its reference to Egypt, read: 

“We hereby undertake that we will not be directly or indirectly interested in 
the production or manufacture of crude oil in the Turkish Empire in Europe 
and Asia except that part which is under the administration of the Egyptian 
sovernment otherwise than through the Turkish Petroleum Co., Ltd.” 

With some qualification this arrangement was carried over into the Foreign 
Office agreement of March 19, 1914. This agreement concludes with the pro- 
vision: 

“The three groups participating in the Turkish Petroleum Co. shall give under- 
takings on their own behalf and on behalf of the companies associated with 
them not to be interested directly or indirectly in the production or manufacture 
of crude oil in the Ottoman Empire in Europe and Asia, except in that part which 
is under the administration of the Egyptian Government or of the Sheikh of 
Koweit [Kuwait], or in the “Transferred Territories’ on the Turko-Persian 
frontier, otherwise than through the Turkish Petroleum Co.” 

The group agreement of 1928, which made the Americans party to the venture, 
contained in substance the same provision. It was incorporated primarily at 
the insistence of Gulbenkian and the French. In addition a map was attached 
with a red line drawn around the portion of the Ottoman Empire covered by 
the provision. The provision was therefore sometimes called the red-line agree- 
ment. 

When it was first proposed early in the negotiation of the IPC group agreement 
to include the red-line agreement, Jersey reported this to the State Depart- 
ment. Secretary Hughes replied in his letter of August 8, 1922: 

“T would point out, however, that on page 1 of your memorandum it is in- 
dicated to be the intention of the present shareholders of the Turkish Petroleum 
Co. to extend their operations to territory in the former Turkish Empire outside 
of Mesopotamia and to obligate participants in this company to be interested in 
this area exclusively through the Turkish Petroleum Co. While American 
petroleum interests are at liberty to take such action as they may see fit to 
limit their activity throughout the Turkish Empire no such undertaking would 
affect the attitude of this Government in the future consideration of claims in 
this area or its support of American interests there and the Department will 
reserve its entire freedom of action in dealing with such a future contingency.” 
When the negotiations were in their closing stages, Jersey reported to the 
State Department the proposed inclusion of the red-line agreement and received 
the following reply on April 9, 1927: 

“In-reply, I desire to express the Department’s appreciation of your courtesy 
in thus bringing to its attention the most recent developments in this matter 
and to inform you that in the light of the informaion submitted it perceives no 
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objection on the grounds of policy to the American group taking up the proffered 
share participation in the Iraq Petroleum Co., Ltd., on the basis and understand- 
ings thus recited. As you are aware, the Department does not of course in any 
way pass upon the business elements of the negotiations.” 

After World War II Jersey was advised by British counsel that the group 
agreement in 1928, including the red-line agreement, had been frustrated and 
dissolved: in 1940 by reason of the fact that two of the parties (Compagnie 
Francaise des Petroles and Gulbenkian) had under British law acquired enemy 
status following the occupation of France by Germany in 1940. In December 
1946 Jersey formally notified the other parties to the group agreement of this 
eonclusion. At the same time Jersey announced that it had arrived at an 
agreement in principle to purchase a stock interest in Aramco, the area of 
operations of whieh—-Saudi Arabia—lay within the geographical area covered 
by the red-line agreement. In January 1947 Compagnie Francaise des Petroles 
instituted suit in the British courts against the other parties to the 1928 group 
agreement, seeking a declaration that it was valid, that the red-line agreement 
with respect to concessions was binding, and that any interest in Aramco acquired 
by any company associated with IPC would be held in trust for the benefit of the 
other parties to the 1928 agreement. This suit was settled and new agreements 
governing the IPC venture were made on November 3, 1948. 

The agreement of 1948 replaced the 1928 group agreement in its entirety. 
Section 2 of the 1948 agreement stated specifically that the 1928 agreement, if 
still operative in 1948, was canceled. The general relationships among the 
owning groups were set forth in terms substantially unchanged from those in 
the 1928 agreement but all provisions dealing with the red-line agreement were 
entirely eliminated. Also, by a separate document, Jersey and Socony partici- 
pation in Aramco was stated not to be a breach of any agreement between the 
parties and it was agreed to terminate the pending litigation. 

The red-line agreement is therefore wholly a matter of the past. Events 
during and immediately following the war completely defeated the purpose of 
the advocates of the red-line agreement in 1928: to prevent the parties to it 
from obtaining independent interests in the red-line area. Jersey and Socony 
are now shareholders in the Aramco venture in Saudi Arabia, one of the principal 
areas covered by the red-line agreement, and Anglo-Iranian and Royal Dutch- 
Shell now have concession rights of their own in the offshore continental shelf 
areas of the Persian Gulf. 


Arabian American Oil Co. 


As the facts recited above show, IPC is an example of a producing venture 
in which the form of American participation was the result of international 
political events following World War I focusing in part unon the mandated 
countries in the Middle East. Aramco, on the other hand, reflects the economic 
pressures and the local political factors which frequently lead to joint ventures 
in the production of oil in Middle East countries. 

In the early 1930’s Karl S. Twitchell, an American mining engineer, was 
employed by the late King Ibn Saud to attempt to interest American mining 
and petroleum companies in Saudia Arabia. Standard of California, which was 
then exploring in Bahrein, had considered approaching the King for a petroleum 
concession, and a meeting between Twitchell and representatives of Standard 
of California led to negotiations between the company and the King’s Minister 
of Finance. These culminated in 1933 in contracts between the Saudi Arab 
Government and Standard of California granting a 60-year concession to the 
company over what were believed to be the most likely areas in Saudi Arabia 
for oil reserves. 

Standard of California at once organized California-Arabian Standard Oil Co., 
a Delaware corporation, to develop the concession. The name was changed to 
Arabian Oil Co. in 1944. The Texas Co. became a shareholder in the venture in 
1936 and Jersey and Socony in 1947. 

The importance of the Middle East as a great oil producing area, although 
anticipated for many vears, has hecome an actuality only since the end of the 
last war. At'‘the conclusion of the war Jersey was confronted with a deficit 
supply position of serious dimensions in the Eastern Hemisphere. Its interest 
in Middle East production was limited to its less than one-eighth share in IPC 
erude oil, which was far from sufficient to meet Jersey’s requirements in Europe, 
North Africa, and Mediterranean countries. Because of its limited Middle East 
production, Jersey was compelled to supply most of its refining and marketing 
operations in those countries with oil from South America, principally Venezuela. 
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Jersey's own supply forecast indicated, however, that between 1950 and 1955 
the production of South America, which in 1946 was going to Buropean markets, 
would be absorbed to a great extent by the rising demand in its Western Hemi- 
sphere markets. Events have shown that this expectation has been substantially 
realized, despite extraordinary efforts in Venezuela to increase productive 
eapacity. Production there increased from 1,065,000 barrels a day in 1946 to 
1,191,000 barrels in 1947, and 1,339,000 in 1948. It reached a figure somewhat 
above 1,800,000 barrels a day in 1952. 

With mounting crude production in the Middle East and increasing demand 
for Venezuelan crude in the Western Hemisphere, it was apparent that crude 
supply for the Eastern Hemisphere markets would shift from South America to 
Middle East sources. This in fact occurred. In 1952 over 90 percent of the crude 
oil shipped to European markets came from the Middle East as compared with 
about 50 percent in 1946. 

In view of the expected development, Jersey could not rely upon South America 
as a principal source of crude for its Eastern Hemisphere markets. It had to 
anticipate the necessity of relying upon Middle East crude to supply much of its 
requirements in those markets. It had to prepare itself for this by substantially 
increasing its own interest in Middle Bast production. 

But in exploring measures to meet this problem, Jersey was confronted with 
the reality that all important known reserves in the Middle East, except those 
of IPC in which Jersey had less than a one-eighth interest, were covered by 
concessions in the hands of companies other than Jersey. Western Iran was 
Anglo-Iranian and although Eastern Iran has real possibilities for oil develop- 
ment, foreign companies are barred by Iranian law from obtaining concessions 
there. Gulf and Anglo-Iranian held the Kuwait concession. Standard of Cali- 
fornia and Texas held Bahrein, all of those parts of Saudi Arabia known or 
believed to have oil reserves, and until 1948 the Saudi Arab interest in the 
Kuwait netural Zone. 

Thus by reason of the existing concessions covering all promising areas, Jersey 
was unable sufficiently to increase its supplies of Middle East crude except by 
making arrangements with one or more of the concession-holders in the Middle 
East. This it set out to do. 

Fortunately for Jersey, in 1946 Aramco had serious problems of its own 
which to some extent complemented those of Jersey and made participation by 
Jersey in Aramco the solution at least in part to the problems of both companies. 
By the end of the war the Aramco shareholders realized that proper and profitable 
development of the Saudi Arab reserves required that there be a great increase 
in production by the company. This was not alone a matter of the interests of 
Aramco. During the war King Ibn Saud had suffered serious financial embar- 
rassment because of the restriction upon Aramco production (and consequent 
royalties) imposed by wartime conditions and because of the curtailment by the 
war of pilgrim traffic to Mecca and Medina which had historically been one of 
the principal sources of government revenue, At the conclusion of the war the 
King was insistent that oil production, and therefore payments to the Govern- 
ment, be increased as much as possible in order to enable the Government to 
recoup its financial position. This has been done. Aggregate payments to the 
Government by Aramco through taxes and royalties increased from $10 million 
in 1946 to $73 million in 1950 and to $212 million in 1952. 

But before this could be achieved the earlier Aramco shareholders (Standard 
of California and Texas) had to solve two critical problems. The first was 
promptly to obtain reasonably assured marketing outlets for the additional 
Aramco crude. The second was to provide the additional investment needed to 
expand the company’s production facilities and to construct a pipeline from 
Saudi Arabia to the Mediterranean in order to open European markets to 
Saudi Arabian crude on a competitive basis. Both problems were solved by 
admission of Jersey and Socony into the venture, 

1. The need for additional marketing outlets —Aramco, as we have noted, is 
not a marketing company outside Saudi Arabia but relies for its outlets upon its 
shareholders. The earlier shareholders, Standard of California and Texas, 
lacked the marketing facilities to absorb the contemplated increased production 
of Aramco and were reluctant to make the additional investments in marketing 
facilities in the Eastern Hemisphere which would be required if the two share- 
holders were to attempt this alone. Equally important—both to the shareholders 
and to the Saudi Arabian Government—was that the desired result could be 
achieved more rapidly through the acquisition by Aramco of additional share- 
holders with financial resources and marketing outlets. Some of these reasons 
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are set foth as follows in the amended answer of the Texas Co. in the pending 
antitrust case against American oil companies operating abroad: 

“Texas believed that even then [after the completion of the Trans-Arabian 
pipeline] the full development of the Arabian concession would require a wider 
market in the Eastern Hemisphere than the joint and individual facilities of 
Texas and Socal afforded. Texas thus appeared to be faced with the making 
of very large additional capital investments in the Eastern Hemisphere if the 
Arabian concession were to be satisfactorily developed. Large amounts would 
also be required to rebuild facilities destroyed during the war. Texas also was 
seriously concerned with having too large a proportion of its assets located in 
an insecure area, far from the United States, involving substantially greater 
risks than its domestic properties. It was therefore desirous of finding a way 
to reduce its investment in the Eastern Hemisphere area and at the same time 
increase the market for Arabian oil. It was considerations of this nature 
which eventually led Texas to agree to Standard Oil Co. (New Jersey) (Jersey) 
and Socony acquiring an interest in Aramco and Tapline.” 

Only American companies were acceptable to the Saudi Arab Government as 
shareholders in Aramco. Except for Gulf which already had adequate supplies 
from Kuwait, Jersey, and Socony were in fact the only American companies 
to which Aramco could turn to obtain outlets in foreign markets for large 
volumes of Aranco crude and products. Large-scale foreign marketing opera- 
tions are handled by only a few companies. Most of these companies started 
many years ago. They must operate in many countries in order to spread the 
risk involved. The multinational operations, the large initial investments) 
required, the currency and dividend repatriation problems, and the risks and 
difficulties inevitable in operating abroad are inherent commercial factors which 
deter all but the strongest and most experienced from entering and remaining 
in the business. 

Jersey had large marketing investments and facilities established in many 
European countries as well as in North Africa and the Mediterranean area. It 
was contemplating the construction or expansion of European refineries. It 
required substantial amounts of additional Middle East crude on a long-term 
basis. These facilities and requirements provided the answer, to a great extent, 
to Aramco’s need for marketing outlets to take its increased production. 

2. The problem of additional investments and the necessity of spreading the 
risk.—By the end of 1946 Texas and Standard of California had invested great 
sums in Aramco. Texas alone had invested $62 million. Notwithstanding this, 
it was clear that much greater investments would have to be made if Saudi 
Arabian production was to be expanded as required. Some of the investments 
which were made from 1946 through 1952 illustrate the magnitude of the prob- 
lem confronting the earlier Aramco owners. Oil handling facilities, product 
pipelines, and local marketing facilities required capital totaling $70 million. 
The refinery at Ras Tanura was expanded at a cost of $16 million. The con- 
struction of housing, roads, and general plant facilities cost $140 million. The 
drilling of new wells required an investment of $15 million. Over and above 
all these investments was the cost of the Trans-Arabian pipeline running over 
a thousand miles from the producing fields in Saudi Arabia to the Mediterranean. 
This pipeline was estimated at the outset to cost $125 million. By the time the 
line was completed in 1950 more than $200 million had been spent on its 
construction. 

Among the recognized reasons for the joint producing venture abroad is the 
necessity for sharing the political and economie risks which either do not exist 
in the United States or the magnitude of which is out of all proportion to 
similar risks in the United States.5 A clear instance of this is the expansion 
of Aramco from a 2-party to a 4-party venture. The dangers peculiar to for- 
eign oil operations made it a mater of prudent business judgment for Standard 
of California and Texas to invite Jersey and Socony into the venture in order 
to contribute financial assistance in the Aramco program for expansion and 
thus to spread the risk of loss among 4 instead of between 2 companies. 

Of first and foremost concern are the political and military hazards posed 
by the Soviet Union, only a stone’s throw from the Middle East producing area. 
War with the Soviet would, of course, pose an immediate threat to the Middle 


5 See Final Report of the Special Committee Investigating Petroleum Resources pursuant 
to S. Res. 36, 79th Cong., printed as S. Rept. No. 9, 80th Cong., 1st sess., at pp. 10—11. 
See also pp. 244-251, 226-234, and 182-183 of the Report of the Group on American 
Petroleum Interests in Foreign Countries, October 15, 1945, printed as a part of the 
hearings of this committee on June 27 and 28, 1945. 
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tast. The present cold war is also a real menace. In 1946 only the strongest 
insistence of the other powers saved northern Iran from domination by the 
Soviet Union. It yielded and withdrew but it has continuously maintained 
unremitting pressure throughout the Middle East. Agents and sympathizers 
of the Communists are active throughout the area fanning the fires of national- 
ism in those countries and creating resentment and distrust of the Western 
Powers which have such substantial interests in the area. 

The danger of expropriation is also an ominous presence in many foreign 
ekies and experience has shown that such action by a foreign government is 
eatastrophic for the investments involved. In Mexico 4 companies sustained 
gross losses of more than $100 million as the result of expropriation in 1938, 
and after “compensation” by the Mexican Government net losses of these com- 
panies were more than $80 million. In Bolivia, Jersey lost properties in which 
it had invested 817 million and for which, after almost 6 years of negotiation, 
it received “compensation” from the Government in the sum of only $1,500,000. 
Anglo-Iranian suffered the loss of properties in Iran worth hundreds of millions 
of dollars, not to mention the loss of revenue, and the negotiations for com- 
pensation are still unsettled after more than 2 years. 

Thus, expropriation not only means ouster of a company from a country, it 
can mean the loss of virtually all the capital investment made and total loss 
of crude reserves of incalculable value. How serious this would be in the 
ease of Aramco is illustrated by its estimated crude reserves of about 28 billion 
barrels (almost equal to the total crude reserves in the entire United States) 
and by the investments made by Socony and Jersey alone when they joined 
the venture. The two paid $102 million in cash for the shares which they 
acquired. They, together with Standard of California and Texas, also guar- 
anteed loans for the construction of the Trans-Arabian pipeline aggregating 
$125 million. These two transactions alone involved the risk in 1947 of an 
investment in the neighborhood of a quarter of a billion dollars. 


IV. RELATIONSHIP oF IPC AND ARAMCO TO THE GOVERNMENTS OF THE COUNTRIES 
WHERE THE VENTURES OPERATE 


Under the laws of most foreign countries, including those in the Middle 
East, petroleum and other mineral resources are the property of the sovereign. 
The sovereign alone decides who may extract the oil and other minerals and 
the terms upon which they may be,extracted. In the case of oil it does this 
by granting a concession which givegs.the grantee the exclusive right to explore 
and produce, in an area and durilg.a period of time stipulated by the con- 
cession. The concession is negotiated Between the grantee, usually an oil com- 
pany, and the Government and is them usually ratified by a decree of the 
yovernment. 

Concessions have normally been offered by the Middle East governments in 
very large blocks in order to induce oil companies to make the necessary invest- 
ments and in order to minimize the administrative and regulatory problems of 
the governments. Asa result, the original concessions granted by these countries 
covered most of the areas where at the time of the concessions oil production 
seemed promising. The concessions also run for many years, the original 
Aramco concession. for example, being for a term of 60 years. The effect of 
this policy of granting broad-block concessions running over a period of many 
years has been the designation by each of the Middle East governments of a 
single enterprise to exploit the country’s oil reserves, e. g. Aramco in Saudi 
Arabia, Anglo-Iranian in Iran, and IPC in Iraq. 

In the case of both Saudi Arabia and Iraq, the presently operative conces- 
sions have been granted to companies which the governments knew were joint 
ventures of two or more international oil companies. The first concession was 
granted by the Iraq Government to TPC in 1925, before the American companies 
hecame parties to the venture but at a time when the venture was owned by 
Anglo-Irania, Royal Dutch-Shell, and Compagnie Francaise. Amended con- 
cession agreements were made in 1931 and again in 1952 when the venture in- 
cluded the America companies as well. 

In Saudi Arabia} although the original concession was granted to Standard 
of California in 1933 and transferred by it te its wholly owned affiliate, Aramco, 
a new concession agreement was executed between the Government and Aramco 
in 1939 after Texas had become a shareholder. Before buying into Aramco, 
Jersey and Socony representatives consulted with King Ibn Saud and obtained 
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his approval for their participation. After Jersey and Socony joined the venture 
new concession agreements were executed in 1948 and 1950. 

Thus the current concessions granted to IPC and Aramco are contractual 
arrangements, approved by sovereign decree, between the Governments con- 
cerned and the joint ventures, making the ventures the vehicles for the produc- 
tion of Iraq and Saudi Arabian oil. The Governments are also in a real sense 
closely allied with the ventures. The oil produced is the property of the Gov- 
ernment until its extraction. In the case of IPC the Iraq Government names two 
of the directors of the company. Through the concession agreements the Gov- 
ernments regulate the operation of the ventures in important respects. Thus 
the Aramco concession set a time limit for finding and producing oil; it im- 
posed obligatory geologival and drilling programs to be concluded in a specified 
period ; it designated the number éf rigs to be used following the discovery of oil. 

The concessions also of course define the compensation to be paid the Govern- 
ment, a matter of major importance to it. As the production of oil has increased, 
the Middle East governments have insisted upon greatly increased royalties and 
taxes from the oil companies. In the case of both IPC and Aramco, the com- 
bined effect of the royalty rates and the tax structures is to give the Govern- 
ments an amount equal to no less than 50 percent of the profits of the ventures. 
The amounts thus realized by the Governments account for a great part of 
their total revenues. Payments to the Iraq Government in 1952 constituted 45 
percent of its total revenue. Payments to Saudi Arabia in the form of royalties 
and taxes now amount to $200 million a year, by far the bulk of the Govern- 
ment’s income. 

Because of the financial stake of the Governments in the ventures and because 
the oil companies are actually working Government property, there is close day- 
to-day communication between the companies and Government officials concerning 
the operations of the ventures. Indeed both the IPC and Aramco concessions 
authorize the respective Governments to inspect all operations carried on by the 
producing companies. The Governments require the companies to make periodic 
reports to them concerning exploration, production, profits, and related mat- 
ters. Each year Aramco makes a report of operations to the Saudi Arabian 
Government setting forth data concerning the crude oil production by fields, 
oil run from storage, drilling activities, exploration, and other subjects. 


V. THE INAPPROPRIATENESS OF ATTEMPTS BY THE UNITED STATES To CONTROL THE 
STRUCTURE OF THE PRoDUCRYG VENTURES THROUGH THE ANTITRUST LAWS 


With the trade of the world sé.élosely integrated and the United States occu- 
pying the important position that does in world trade today, most substan- 
tial business arrangements abroad tight be said to have some effect on United 
States foreign commerce. To say, however, that the reference in the Sherman 
Act to United States “trade or commerée * * * with foreign nations” should be 
construed to regulate business conduct in any and all parts of the world simply 
because such conduct may in some respect affect our export or import trade, 
is to cast the United States in the role of an international policeman attempting 
to exercise control over the internal economic affairs of other countries. It is 
to assert the supremacy of United States laws over those of other countries 
regardless of the interests of such countries in the transactions which may 
be challenged under our laws. 

In our opinion the facts concerning IPC and Aramco bring into sharp focus 
the problem of the extraterritorial application of the antitrust laws to regulate 
business arrangements within the internal economies ‘of foreign countries. 

The interests of the Middle East Governments in the ventures are direct and 
substantial: The ventures are engaged in the production of oil within the territo- 
rial limits of Iraq and Saudi Arabia ; the Governments own the oil until its extrac- 
tion, grant the concessions for its production, regulate the ventures in important 
respects, and receive an amount equal to no less than one-half of the profits of 
the ventures. 

On the other hand, United States corporations are shareholders in the ven- 
tures, Aramco itself is a Delaware corporation, and a small percentage of the 
oil produced by IPC and Aramco moves to the United States. In the discus- 


6 Before acquiring its interest in Aramco, Jersey also communicated its intention to do 
so and the reasons therefor to responsible officials of all executive departments of the 
U. S. Government which it believed might have an interest in the matter, including the 
Departments of State and Justice. It was informed that its contemplaed investment was 
a constructive act in furtherance of American policy. 








$22 ANTITRUST AND MONOPOLY PROBLEMS 


sion which follows, however, we suggest that the committee recognize that 
principles of international comity should be observed in the antitrust field as 
in other branches of the law, and that the antitrust laws should be construed 
in a manner which will avoid projection of United States laws into areas where 
other sovereign governments have the principal interest. If principles of comity 
are applied, as we believe they should be, it is our view that the interests of the 
Middle East Governments in the ventures make their cOntrol more appropriately 
a matter for those sovereign Governments and that, therefore, the United 
States should not construe its antitrust laws in derogation of the sovereign 
power of those Governments over the ventures. 


A. INTERNATIONAL COMITY AS AFFECTING APPLICATION OF THE ANTITRUST LAWS 
WITHIN AREAS OF PARAMOUNT INTEREST OF OTHER SOVEREIGNS 


A construction of our antitrust laws giving them universal application would be 
out of harmony with basic principles of international law and the comity tra- 
ditionally shown by the United States in giving effect to the laws of foreign 
states dealing with commercial and other matters essentially within the ter- 
ritorial jurisdiction of such states. 

The primary function of international law has been stated to be: “to define or 
delimit the respective spheres within which each of the sixty-odd states into 
which the world is divided for political purposes is entitled to exercise its 
authority. Each of these states is independent of the others, and each has 
its own governmental and legal system ; if there is not to be a clash between their 
respective competences there must clearly be some principles to determine where 
the competence of one state ends and that of another begins.” Briefly, Outlook 
for International Law 9 (1944). 

It is an underlying principle of international law, and a starting point in work- 
ing out the detailed rules of international law to be applied in delimiting juris- 
diction with respect to complex economic organizations and arrangements, that a 
sovereign state enjoys supreme jurisdiction with respect to all persons and things 
within its territory except for express limitations on such jurisdiction which have 
been established by international practice. Other bases of jurisdiction such as 
personal jurisdiction over the citizens of a state abroad, as well as at home, are 
venerally conceded to be subsidiary to territorial jurisdiction and to be exercised 
only in such manner that the territorial supremacy of another sovereign state 
is not violated. 

United States courts, as well as the courts of other nations, have not only 
followed principles of international law to avoid an application of their local 
law which might clearly violate the limitations of the jurisdiction of states. They 
have gone further and employed the doctrine of international comity as a useful 
legal mechanism for assuring a proper balance in the application of the laws 
of sovereign states. 

Comity is most frequently invoked in connection with “the recognition which 
one nation allows within its territory to the legislative, executive, or judicial 
acts of another nation” (Hilton v. Guyot, 159 U. S. 113, 164). The doctrine is 
also employed to assure that one nation, although it have an interest of its own, 
does not insist upon enforcement of its laws with respect to a matter within the 
domain of another nation with a superior interest. 

As Mr. Justice Jackson, in speaking of maritime matters, has explained, comity 
in international commercial affairs is observed because of the “frequent and 
important contacts with more than one country” that seaborne commerce involves. 
“If, to serve some immediate interest, the courts of each were to exploit every 
such contact to the limit of its power, it is not difficult to see that a multiplicity 
of conflicting and overlapping burdens would blight international carriage by 
sea.” Where the interests of other nations are involved a nation does not insist 
upon the application of its own commercial laws to the limits of its power, but 
defers to “considerations of comity, reciprocity and long-range interest” in order 
“to define the domain which each nation will claim as its own” (Lauritzen v. 
Larsen, 345 U. 8S. 571, 581-2). 

Nowhere, we believe, is similar self-restraint by sovereign governments more 
imperative than in the field of trade regulation. We in the United States are 
dedicated to a free competitive economy. In this respect, however, the United 
States is virtually alone among the nations of the world. At the other extreme 
stands state socialism which completely repudiates the free enterprise system 
that we wish to preserve. Between this and our system is the intermediate 
ground taken by many nations which encourage private enterprise but also per- 
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mit and frequently insist upon cooperative action among members of industry to 
“rationalize” competition. In such nations quotas, price agreements, market 
allocations and the like are not only legal; they are regarded as necessary mecha- 
nisms to temper what are considered to be excessive and undesirable competitive 
pressures. 

Our State Department has noted, in a report to a Senate subcommittee, that 
the “general attitude” in Latin America, for example, is that “restrictive busi- 
ness practices and their correction are not matters of importance in comparison 
with the other economic problems which these countries face.” The State 
Department further declared that in Western Europe in the 1920’s “there emerged 
the doctrine of control of cartels and combines, that is, the doctrine that monopo- 
listic abuses against the public interest could be restrained through a system 
of control while at the same time those restrictive arrangements which were 
believed to be favorable to the public interest could be encouraged.” The Depart- 
ment went on to say that since World War II, the problems created by cartels 
have received “greater attention’ in many foreign countries, but “as in the 
1920's the doctrine being generally followed is that of controlling those practices 
which in the particular case are deemed to be contrary to the public interest, 
without any condemnation of cartel arrangements as such.” ‘ 

Other nations, just as we, embrace their own economic philosophies with con- 
siderable intensity and conviction, They resent what they consider to be 
attempts by us to intrude in their affairs and to impose our business concepts upon 
them, not only because they are jealous of their sovereignty but also because they 
take pride in their own systems and believe that our thinking, however well 
intentioned, is preoccupied with our domestic experience and leaves their own 
history and experience out of account. 

This difference between us and most of the rest of the world as to the manner in 
which business should be conducted would be of only philosophic importance if 
each nation lived in self-containment, or if definitive lines of exclusive sovereignty 
existed in trade so that each government might confine the operation of its laws 
implementing its own trade regulation policy to that area of trade where it is 
unmistakably sovereign. 

But business arrangements in any country, particularly those which deal with 
international as well as domestic trade, frequently affect the interests of more 
than one nation. It is in such circumstances that comity prescribes that each 
sovereign should exercise forbearance to assure that it does not trench upon the 
domain of another, and that when it acts to enforce its trade regulations, it does 
so only within an area which other nations will respect. If each asserts its full 
power to act solely by reason of its own immediate interest involved, a clash in- 
evitably ensue. For one nation so to act is to invite subsequent retaliation by 
another in a transaction essentially within the domain of the first. 

“* * * in dealing with international commerce we cannot be unmindful of the 
necessity for mutual forbearance if retaliations are to be avoided; nor should 
we forget that any contact which we hold sufficient to warrant application of our 
law to a foreign transaction will logically be as strong a warrant for a foreign 
country to apply its law to an American transaction” (Lauritzen v. Larsen, supra, 
p. 582). 

For these reasons we believe it necessary to and proper that in the application 
of our antitrust laws in the international area, the United States refrain from 
seeking to control transactions which are essentially within the domain of other 
nations. The determination of whether it is appropriate for us to act should 
rest, as Mr. Justice Jackson has put it, upon “ascertaining and valuing points 
of contact between the transaction and the states or Governments whose compet- 
ing laws are involved” (Lauritzen v. Larsen, supra, p. 582). It is not enough 
simply to detect a connection, however slight, between the transaction and our 
interests. Because there are “points of contact” between the transaction and 
another nation, it is also necessary that we evaluate the transaction in the light 
of that nation’s interests as well. 

If that evaluation indicates that the interests of the foreign nation in the 
transaction are paramount, then our antitrust laws should not be construed to 


apply. 


7 Foreign Legislation Concerning Monopoly and Cartel Practices, Report of the Depart- 
ment of State to the Subcommittee on Monopoly of the Select Committee on Small Business, 
U. 8S. Senate, July 9, 1952, pp. 154, 2-3. 
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B. THE EFFECT TO BE GIVEN THE NATURE AND SITUS OF THE OPERATIONS OF #HE 
PRODUCING VENTURES 


IPC and Aramco operate within the borders and in accordance with the laws of 
Iraq and Saudi Arabia, respectively, and each is engaged in the production of the 
principal natural resource of the country where it operates. Whatever difficulties 
exist in delineating and appraising the respective interests of our Government and 
other nations in transactions occurring abroad, we submit that on these facts 
alone the United States should recognize that Iraq and Saudi Arabia have a far 
more profound interest in the ventures than any other country, including the 
United States, to which a portion of the oil moves. 

The established international law doctrine of territorial supremacy clearly 
implies that each country possesses the right to determine, without regard to the 
interests of other countries, the form of the economic institutions which operate 
within its borders to develop the country’s wealth. Conversely, other nations 
should defer to this right and recognize the lawfulness of those institutions. 
While the principle is of geenral application it applies with particular vigor to 
those organizations engaged in the development of a nation’s natural resources. 

The United States would be the first to invoke this principle if its right to con- 
trol the economic institutions within its own borders were challenged by another 
nation. Thus, in the antitrust field, it acts with full freedom to determine the 
areas of domestic trade where the antitrust laws should be applied. In most 
areas it invokes those laws to assure competition among the industrial or com- 
mercial units in the field. In others, as in the case of agricultural cooperatives, 
for example, it elects for reasons of its own to relax those laws and to permit 
cooperative action among competitors. In each instance it assumes, since it 
is a sovereign dealing with its own internal affairs, the unqualified right to 
decide the course to be followed by business in this country without regard to 
what may be considered by other nations to be adverse effects upon trade between 
them and us. : 

The United States also takes the position, and here again we believe correctly, 
that it may appropriately regulate the manner in which its products move from 
here to foreign nations. From time to time it invokes its antitrust laws to pre- 
vent agreements among producers in the United States and those in other coun- 
tries which restrain the free movement of exports from the United States to the 
other countries of the world. Again, it does so despite views of other nations 
that our insistence upon competition in trade between us and them is contrary to 
their best interests. The United States finds it unnecessary to honor such views 
because the transactions regulated, involving as they do the movement from this 
country to another of the products of our own wealth and labor, are matters in 
which the United States has the paramount interest. 

The United States has also considered itself free, through the Webb-Pomerene 
Act, to authorize companies exporting from the United States to combine together 
in joint selling ventures. It gives this authorization, alhough the effect thereof 
may be to eleminate in our trade with other countries the very thing which we 
generally consider essential in our domestic trade—competition among American 
producers and distributors. In the appropriate exercise of its sovereign power to 
deal with the economic structure by which United States products move out of 
this country, the Congress has concluded that modification of our antitrust laws 
in this respect is desirable because “export trade is largely a matter of competi- 
tion among nations.” * 

The effect of this exception to the antitrust laws is demonstrated by the 
holding in the Minnesota Mining case (92 F. Supp. at 964-966) that an associa- 
tion consisting of companies manufacturing 80 percent of the abrasive products 
made in the United States and handling virtually 100 percent of American export 
trade in those products could lawfully fix the prices at which it brought from its 
members and at which those products moved from the United States to the 
markets of the world. 

The fact that the effect of this legalized association of competitors is to permit 
and encourage our exporters to confront buyers abroad with a combination of 
United States companies which fixes prices to those buyers, is not deemed by, 
us to be ground for objection by foreign nations where those buyers are engaged 
in business. These joint export associations are authorized by act of Congress 
and we expect the rest of the world to honor their legality. In making this 
exception to the antitrust laws for such ventures, Congress has simply exercised 





5 See H. R. Rept. No. 50, 65th Cong., Ist sess., May 11, 1917, reported at 55 Congressional 
Record 2161 (1917). 
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so much of its sovereign power as is clearly appropriate to determine the eco- 
nomic structure of business organizations within our borders handling goods 
which are part of our national wealth. 

Like Webb-Pomerene joint marketing associations, the joint producing ven- 
tures operating in the Middle East countries also represent a sovereign’s choice 
of the ecoonomic organization to be employed within its borders. We submit 
that the recognition accorded by the Middle East governments to the ventures 
in their countries is accordingly entitled to comparable respect from the United 
States. 

The long and short of it is simply this: we exercise exclusive sovereignty 
over our own domestic and export trade because it can be fairly said that they 
are eSsentially within the territorial jurisdiction of the United States and that 
our interest in both is paramount. Basic principles of international law and 
our traditional concepts of comity require that we recognize the same power 
and interest in other nations. 



























C. THE EFFECT TO BE GIVEN APPROVAL OF THE PRODUCING VENTURES BY IRAQ AND 
SAUDI ARABIA 


The application of the comity doctrine to trade regulation does not depend 
upon a showing that a business arrangement abroad has received explicit 
approval by a sovereign government with paramount interest in the arrange- 
ment. Rather it represents a principle of statutory construction that our anti- 
trust laws should not be invoked against an arrangement within the paramount 
interest of another government, whose local laws should govern—regardless of 
whether the arrangement has been given specific approval by the foreign govern- 
ment or is simply not a subject of disapproval. 

In the case of the joint producing ventures, however, the relationship be- 
tween the ventures and the Middle East states in which they respectively oper- 
ate (supra, pp. 20-22), illuminates an additional consideration which arises 
where affirmative approval by the foreign sovereign of the particular arrange- 
ment within its paramount interest has been manifested. 

It is established doctrine that United States courts will not question, under the 
laws of this country or the local law of a foreign state, the lawfulness of the 
acts of that foreign state within its territorial jurisdiction (Oetjen v. Central 
Leather Co., 246 U. S. 297; Banco de Espana vy. Federal Reserve Bank, 114 F. 
(2d) 488 (2d Cir., 1940)). This principle has been applied by the Supreme 
Court in an action arising under our antitrust laws (American Banana Co. v. 
United Fruit Co., 213 U. 8S. 347; ef. Parker v. Brown, 317 U. S. 341). 

Under the circumstances of sanction by a foreign sovereign, therefore, employ- 
ment of our antitrust laws to disturb or control such arrangements threatens 
to impugn the sovereign acts and programs of another nation in derogation of 
this doctrine. Our courts would be used to inquire into the validity of the 
concession system of the Middle East governments and the way it is employed 
by those governments to produce oil within their borders; in effect to review 
the sovereign acts of Saudi Arabia and Iraq approving the ventures. The ap- 
propriateness of the United States deferring to the paramount interest of a 
foreign state, thereby avoiding unwarranted collisions of authority, is conse- 
quently heavily underlined by such special circumstances. 


















INABILITY OF THE UNITED STATES TO REGULATE BUSINESS CONDITIONS IN THE 
MIDDLE EAST THROUGH THE INSTRUMENTALITY OF OUR ANTITRUST LAWS 
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The fact that the joint producing ventures are parts of the domestic economies 
of other sovereign nations poses the further question of whether the authority 
of the United States Government can in any event be effectively invoked to 
control business conditions in those nations. In our opinion, a decree of a 
United States court under the antitrust laws cannot effectively be used, and, 
therefore, realistically, should not be used, for this purpose. 

Admittedly, the United States has the power to control the conduct of Ameri- 
can oil companies participating in the Middle East ventures. A decree of a 
United States court restraining the conduct of such companies in the ventures, 
although in our view improper under the antitrust laws, would of course obtain 
compliance by those companies. No accepted legal theory, however, requires 
the Middle East or other foreign governments to recognize an antitrust decree 
which has the direct effect of controlling important elements of the oil economies 
of the Middle East through the leverage of the power of a United States court 
over its own nationals. 
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Preliminarily, could we expect the British, French, or Dutch courts to imple- 
ment, as against their respective nationals in IPC, a decree of a United States 
court declaring unenforceable all or part of the IPC group agreement? The 
reaction of the British to the decree in the ICI case, insofar as it applied in 
England,’ and the refusal of the British and other governments to permit com- 
panies within their jurisdiction to comply with the subpenas in the grand jury 
investigation in the oil case “ should be warnings enough on this score. 

In addition, could we expect the King of Saudi Arabia, or the King of Iraq, to 
accept the supremacy of a decree of a United States court which would void or 
modify a concession agreement adopted by his royal decree? Or which in effect 
dictated to him the number and ownership of producing companies which he 
might engage to produce his oil? Or which operated to reduce his royalties from 
his oil? 

The answer lies not only in the evident considerations of sovereignty. It takes 
on additional content from the political and economic nature of the Middle East 
countries. Most Western business methods and concepts are without meaning in 
the Middle East. The corporation was unknown there until very recent years. 
Local business is conducted according to ancient Islamic law supplemented by 
the dictates of monarchs, like the late King Ibn Saud, who has been described as 
a “desert prophet,” “not a modern or even a medieval man but one of the last 
great figures of the Old Testament.” In the end, it is monarchs such as he who 
determine the nature of the economic and political institutions of the countries. 
Once the method by which oil is to be produced has been elected by the monarch, 
it is impossible to believe that he will abandon that method because of a United 
States court’s view that it is not compatible with a competitive economy. 

Thus, regardless of action taken by our courts, the joint producing venture 
will doubtless remain in the Middle East. The British, the Dutch, and the 
French, the Iraquis, and the Saudi Arabs will see to that. We would accomplish 
nothing except great harm to ourselves by insisting that American companies 
comply with standards to which their foreign competitors are in no way obliged 
to adhere. This would simply straitjacket American companies in their oil 
operations in the Middle East and put them at a disadvantage with foreign con- 
cerns which are free to deal with Middle East countries according to the wishes 
of those countries. It may in the end lead to the forced withdrawal of American 
business interests from operations in those countries with all the damage to the 
interests of the United States which that would entail. 

The fact that the United States cannot, through the medium of its antitrust 
laws, effectively deal with business conditions in the Middle East states where 
the ventures operate does not leave it powerless to prevent conduct prejudicial 
to United States interests. This country is at all times free to employ its immense 
political power and prestige through diplomatic channels to persuade the Middle- 
Hast governments to recognize legitimate United States interests in Middle Fast 
petroleum. But persuasion through the State Department is one thing; it is 
quite another for the United States to institute under its laws judicial proceedings 
in which intimate internal affairs of the Middle East states are exposed in public 
litigation and made the subject of attempted control by a United States court. 


E. THE ADVERSE EFFECTS UPON OUR POLITICAL AND ECONOMIC INTERESTS IN THE 
MIDDLE EAST OF ATTEMPTS TO OVEREXTEND OUR ANTITRUST LAWS 


In recent years there has been an extraordinary recrudescence of nationalism 
in the Middle East. 

Prior to World War I, as the political power of the Ottoman Empire slowly 
declined, one area after another in the Middle East came under the influence of 
a particular world power, in most instances Great Britain. What was to become 
of Iraq and Jordan, the Hejaz (western Arabia), Yemen, Aden, Dhofar, Oman, 
the Trucial States, Qatar, Ibn Saud’s infant kingdom, Kuwait and Iran, were all 





® Judge Ryan's order in the ICI case (105 F. Supp. 215) required ICI to transfer its 
British patents on nylon to Du Pont. Rights of a third party in England—British Nylon 
Spinners, Ltd. (BNS)—had already attached under those British patents pursuant to 
contracts made in England and under English law. In an action brought in August 1952 
by BNS against ICI the English High Court enjoined pendente lite performance of the 
United States court’s order and its injunction was confirmed by the English Court of 
Appeal (1952) 2 The Times L. R. 669 (C. A.). 

1% The subpenas in the grand jury investigation in the of] case required the production 
of voluminous files from foreign countries. Four Governments, the United Kingdom, 
Belgium, the Netherlands, and France, intervened to prevent production by companies 
within their jurisdiction without further consultation with and the consent of the 
Governments. 
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more or less under British domination, so far as relations with the outside world 
were concerned. France dominated the areas that were to become Syria and 
Lebanon, 

Between the world wars, as the principle of sclf-determination made itself felt, 
the more advanced of these areas slowly developed their own forms of govern- 
ment, although, with the execption of Saudi Arabia, they continued to have spe- 
cial relations with the British. This awakening nationalism was given added 
impetus by the sudden contraction of British influence in the Middle East during 
and after World War II. The void thus created was an open invitation for 
nationalism to assert itself, and it has done so strongly throughout the area. 

This new-found nationalism has sometimes embraced or bordered upon xeno- 
phobia. It has expressed itself in refusal to accept and resentment against for- 
eign influence or interference in any area. It can be excited by what is taken 
to be domination or economic imperialism by foreign companies in their dealings 
with the Goverments, as witness the experience of Anglo-Iranian in Iran. But 
it can most readily be inflamed by overt acts of other governments to assert their 
influence or power in what Middle East governments have learned to regard as 
their internal affairs. 

To date the United States has not been associated with economic or political 
imperialism in the Eastern Hemisphere. It has established a reservoir of good 
will by its missionary, educational, and charitable works, all so patently unsel- 
fish in motive, and by its “good neighbor policy’—which, partially translated, 
has meant noninterference in the internal affairs of other governments. The 
resultant predilection toward the United States is reflected in the statement 
of the late King Ibn Saud during the negotiations of the Aramco concession “that 
he was glad to make an agreement with a company that would not involve itself 
in the complicated politics of the Middle East but would carry out its commercial 
mission of exploring for and developing oil fields.” 

Attempts by the United States to enforce its antitrust laws in such manner 
as to control the economic institutions within Middle East countries can only 
inspire the impression that the United States has abandoned the traditional 
policy for which it has received great credit with such fruitful results. Such 
action will inevitably be interpreted as a new form of economic imperialism, 
since the Middle East governments and peoples cannot be expected to appraise 
our motives except in terms of the effects of our actions upon them. The irrita- 
tion generated by our attempt to extend our antitrust laws into areas where 
their own economic interest is paramount would be intensified by the fact that 
the challenge is not only to the economic interests but to the political sovereignty 
of the countries involved. 

Once cast in such a role the United States faces grave perils. Not only would 
the prestige of American companies abroad be seriously damaged, but their ouster 
could result. Nationalism, when aroused by such an act of foreign interference 
takes easy refuge in the policy that industry and other economic activity should 
be locally handled. The result is turbulent agitation against the resident com- 
mercial enterprises of the offending nation. Russian Communist activity is 
struggling to fertilize the area for just this. Its tactics are designed to use the 
banner of nationalism in the Middle East countries in order to weaken and drive 
out western influence. These petroleum-producing countries, with their politi- 
cally unsophisticated peoples and strong nationalistic yearnings, are logical prey 
for such tactics. Their nationalistic fervor, especially in this nascent period, 
develops momentum and intensity when large foreign petroleum companies are 
involved, since such companies are of course developing the principal national 
asset of those countries. 

Jersey believes that the current attack against the oil companies has in fact 
already prejudiced American petroleum interests in the Middle East. The pres- 
tige and respect which the companies have so earnestly worked to establish have 
been damaged by the challenge to the ventures. The allegations of antitrust 
violations are interpreted in the Middle East as official and outright repudiation 
by the United States of the behavior of its own nationals in the conduct of their 
business in that area. What is incorrectly thought to be a profound lack of 
confidence by the United States Government in its own companies has created 
grave distrust of the companies in the countries where they do business. 
Deserted and repudiated by their own Government, as they appear to be in the 
Middle East mind, the American companies are marked as fair game for attacks 
and hostile action by different nationalist, Communist, or religious factions, 
which would not occur if the companies were thought to have the full backing 
and confidence of their Government. 
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The stakes, moreover, transcend the private investments and the potential 
gains of the American oil companies in the Middle East. Cultivation of the 
good will of the governments and peoples in that area has been and should 
remain a major United States objective. It is imperative that, situated as they 
are just outside the Iron Curtain, they be our friends as well as our allies. 

In the past few years the United States has met with considerable success in 
winning the friendship of these countries, particularly Saudi Arabia. During 
the last war when American oil companies were not in a position to give financial 
aid to the King of Saudi Arabia to replace his royalties lost by reason of war 
conditions, the United States Government made arrangements to assist him 
financially. Since the war millions of dollars have been expended in or lent to 
that country by the United States in its technical aid program. Royalties and 
taxes paid by Aramco, together with the expenditures made by the company, 
have amounted to many millions of dollars annually. This financial aid from 
the United States, both governmental and private, has made possible improve- 
ment and development of transportation, electrification, agriculture, water 
supply, schools, hospitals, reclamation and irrigation projects, reservoirs, roads 
and harbors. On the military side, a defense agreement between the United 
States and Saudi Arabia was made in 1951 which continued a lease by the United 
States of an important air base at Dhahran in exchange for United States mili- 
tary equipment and training of Saudi Arabian forces by the Americans. 

This increase of military, technical, and economic contacts between the United 
States and Saudi Arabia, with their rich increment of good will, is of tremendous 
importance to the United States Government. The United States trifles with 
all this when it seeks by force of law to impose its antitrust ideology upon that 
country and challenges the lawfulness of the very company which, in the Arab 
mind, is a symbol of the United States and which, in a large measure, is respon- 
sible for the phenomenal progress of Saudi Arabia in recent years and that 
country’s sympathy with the United States and its objectives. 

We have also called attention to the fact that the Eastern Hemisphere, includ- 
ing Western Europe, has become increasingly dependent for oil upon the Middle 
East. As a consequence, the continuity of production in the Middle East and the 
security of its vast oil reserves for the long-term use of the free world must be 
fundamental American objectives in the context of the current cold war struggle. 

So long as this oil is produced, with the approval and cooperation of the Middle 
East states, by nationals of the United States and those of friendly nations 
there is reasonable assurance that the oil will continue to be available to 
strengthen and fortify the Western World. Control of Middle East production 
by the Communists, however, would give them a weapon for economic warfare 
which could be employed with calamitous consequences against the countries 
now relying upon Middle East oil. 

For the United States to arouse the animosity of the Middle East states by 
using its antitrust laws in a manner which those states would regard as inter- 
ference with their internal affairs might well aid the Communists in their pro- 
gram to bring the Middle East within the Soviet orbit. It is to invite the risk, 
with all its portent of disaster, that Middle East oil will no longer be developed 
in terms of the free world’s needs. 


SUMMARY AND VIEWS 


As noted at the outset, the case studies of IPC and Aramco presented herein are 
intended to demonstrate the inappropriateness of attempting to control, through 
the instrumentality of the antitrust laws, matters in which other nations have 
paramount interests. We believe that the facts concerning these ventures and 
American participation in them show— 

The necessity for freedom on the part of American petroleum companies to 
adapt themselves to the political and economic conditions in the foreign 
countries which may or may not accord with antitrust concepts normally con- 
trolling business conduct within the United States ; 

That each venture functions, with the approval of the Middle East govern- 
ment within whose jurisdiction it operates, to extract and get on the way 
to market a natural resource belonging to the government and representing 
the principal economic asset of that nation ; 

The political and economic risks which the United States may incur if it 
insists that the structure of the ventures should be controlled by our laws and 
thus intrudes upon the sovereignty of the Middle East governments. 
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On the basis of the facts concerning the ventures, and of the political, economic, 
and legal problems attendant upon attempts to apply our antitrust laws to them, 
our views are— 

First, the possible conflict between the interests of the United States in 
applying the antitrust laws to foreign trade and the interests of other nations 
in selecting the economic organizations and arrangements which they con- 
sider desirable within their own borders, is simply a manifestation in the 
antitrust field of similar conflicts between national interests which have 
arisen in other branches of the law. 

Second, just as traditional principles of international law and of comity 
have been resorted to in other branches of the law in order to resolve such 
conflicts, those principles should be applied to resolve any conflict of national 
interests arising in the antitrust field. 

Third, when another nation has a paramount interest in a particular 
transaction or arrangement, the laws of that nation should be recognized to 
control and our antitrust laws should not be construed to apply. 

An appraisal of whether the interests of the United States or those of another 
sovereign in an arrangement or transaction should be considered paramount may 
rest upon varying criteria, as it does in other branches of the law. We believe, 
however, that a basic criterion, which is appropriate not only for determination 
of the paramount interest in the IPC and Aramco ventures but also as a general 
aid in deciding the limits which should be observed in the application of the 
antitrust laws to trade outside the United States, is that the interest of a 
sovereign nation in a business organization or arrangement operating within its 
borders for the production or distribution of that nation’s goods should be con- 
sidered paramount to the interest of other nations to which the goods may move. 

This does no more than express the universally recognized principle that 
determination of how the wealth of a nation should be developed is an appropriate 
exercise of its sovereign power. 

Using this criterion, it is fair to conclude that the paramount interest in each 
of the joint producing ventures lies in the Middle East nation within whose 
territorial jurisdiction it operates, and that consequently our antitrust laws 
should not be construed to apply thereto. 

With respect to the petroleum industry in particular, and to other industries 
engaged in foreign business as well, we suggest the following two limitations upon 
application by the United States of its antitrust laws to business conduct 
abroad: 

(1) The legality of business arrangements and organizations in a foreign 
country for the production of goods in that country, and for the distribution of 
goods domestically and by export, should be determined by that country under its 
own laws. Just as the United States has the paramount interest with respect to 
arrangements and organizations for the production of goods in this country and 
for their domestic and export distribution, the foreign country has the paramount 
interest in arrangements and organizations operating within its internal economy 
and dealing in its goods. 

(2) The power of the United States to regulate by its antitrust laws trade in 
goods made here should not be exercised after such goods have passed into the 
economy of a foreign country. Upon that shift of the goods as an economic asset 
from the United States to the foreign country, we should recognize a correspond- 
ing shift in the paramount interest of the sovereigns involved. Accordingly, 
distribution of the goods within the domestic economy of the foreign country 
should be controlled by the laws of that country. 

These limitations are based upon the “considerations of comity, reciprocity, 
and long-range interest” which, as we have pointed out, supra, page 24, the 
Supreme Court believes should be employed to determine what laws should apply 
when international commercial affairs involve “frequent and important contracts 
with more than one country.” We believe they give meaning and substance in 
the antitrust field to the admonition of the Court that “in dealing with inter- 
national commerce we cannot be unmindful of the necessity for mutual forbear- 
ance if retaliations are to be avoided.” 

Observance of these limitations will not prevent the United States from enforc- 
ing its antitrust laws in those areas of trade outside this country where its in- 
terest is paramount. Observance will assure, however, that the United States 
does not project its laws into areas where the laws of other nations should apply. 
It will thus avoid the danger of a serious clash between the United States and 
other sovereign powers which is so clearly foreshadowed by the recent con- 
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troversies with other governments over application of United States antitrust 
laws to matters having primary bearing upon the economies of other nations, 
and which, in the case of the Middle East ventures, promises grave consequences 
to the United States. 


The Cuarrman. I think that concludes your testimony, Mr. Em- 
merglick. I want to compliment you on your testimony. The 
statement that you submitted was, in my estimation, masterful, and 
your answers were very cogent and very revealing, and will be very 
helpful in our deliberations. 

The complaint of the United States in the oil cartel case and the 
answer of Socony Vacuum Oil Co. are submitted for the record : 


IN THE UNrreD STATES DISTRICT COURT FOR THE SOUTHERN DIstTRICT OF NEW YORK 
Civil Action No. 86-27 


United States of American, Plaintiff, v. Standard Oil Company (New Jersey), 
Socony-Vacuum Oil Company, Inc., Standard Oil Company of California, The 
Texas Company, Gulf Oil Corporation, Defendants 


COMPLAINT 


The United States of America, Plaintiff, by its attorneys, acting under the 
direction of the Attorney General of the United States, brings this action against 
the defendants and complains and alleges as follows: 


I. JURISDICTION AND VENUE 


1. This complaint is filed and this action is instituted against the defendants 
under Section 4 of the Act of Congress of July 2, 1890, c. 647, 26 Stat. 209, as 
amended, entitled “An Act to protect trade and commerce against unlawful 
restraints and monopolies,’ commonly Known as the Sherman Antitrust Act, 
and under Section 74 of the Act of Congress of August 27, 1894, c. 349, 28 Stat. 
570, entitled “An Act to Reduce Taxation, to Provide Revenue for the Govern- 
ment, and for Other Purposes,’ commonly known as the “Wilson Tariff Act”, 
in order to prevent and restrain continuing violations by the defendants, as 
hereinafter alleged, of Sections 1 and 2 of the Sherman Antitrust Act (15 
U.S. C. Sections 1 and 2) and of Section 73 of the Wilson Tariff Act (15 U. 8. C. 
Section 8). 

2. Each of the defendants transacts business within the District of Columbia 
and may be found there. 


II. DESCRIPTION OF DEFENDANTS 


9) 


3. The following corporations are made defendants herein: 


aie Abbre- 
y Places of Principal places of | 
Name and address < et viated 
« ' siness 
incorporation business vaiiie 
Standard Oil Company (New Jersey), 261 Consti- | New Jersey New York, N. Y Jersey. 
tution Avenue N. W., Washington, D. C | 
Socony-Vacuum Oil Company, Inc., Shoreman | New York ...| New York, N. Y | Socony. 
Building, Washington, D. C } 
Standard Oil Company of California, 1625 K Street | Delaware. San Francisco, Calif Socal. 
N. W., Washington, D. C. | 
Che Texas Company, Munsey Building, Washing- | Delaware. _---- New York, N. Y | Texas. 
ton, D.C. } 
Gulf Oil Corporation, 685 Maine Avenue 8S. W., | Pennsylvania Pittsburgh, Pa Gulf. 


ind 711 14th Street N. W., Washington, D. C. 


Each of the defendants is a fully integrated enterprise carrying on, by its 
own acts or through numerous subsidiaries and affiliates in many parts of the 
world, exploration, production, transportation, shipment, refining, marketing, 
research, and manufacturing operations with respect to petroleum or products 
thereof. 
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4. The acts and things herein alleged to have been done by the defendants 
were authorized, ordered, or done by officers, agents, or employees thereof. 


Ill, THE COMMERCE INVOLVED 


5. The trade and commerce involved herein is in petroleum and products 
thereof, and the words “petroleum and products” shall be deemed to mean crude 
oil and the principal products refined therefrom, including gasoline, fuel oils, 
lubricating oils, gas oils, diesel oils, white oils, and kerosene. Each of the de- 
fendants is engaged in the business of producing, refining, transporting, and/or 
marketing of petroleum and products. In the course of said business, the de- 
fendants, sometimes by subsidiary or affiliated corporations, regularly put vast 
quantities of said petroleum and products in commerce among the several States 
of the United States, and/or from the United States to foreign countries, and/or 
from countries to the United States, in interstate and foreign commerce of the 
United States. The value of said petroleum and products amounts to many 
millions of dollars each year. 

6. The defendants, including their subsidiary and affiliated corporations, and 
other companies hereinafter referred to, which have been parties to the agree- 
ments and activities hereinafter described, control 81.5% of the world’s esti- 
mated crude oil reserves and 90% of the estimated crude oil reserves outside 
the United States, Russia, and Mexico. They account for virtually all of the 
production of crude oil in the Eastern Hemisphere (excluding Russia and coun- 
tries under the domination or control of Russia), and for 50.6% of the crude oil 
output in the Western Hemisphere. They also control 55% of the refining 
capacity of the free world and own virtually all pipelines outside the United 
States. Furthermore, they control approximately two-thirds of the world’s 
privately owned tanker fleet. They account for a major part of the petroleum 
and products marketed in most countries of the free world. 


IV. OFFENSES CHARGED 


7. Beginning in or about the year 1928, and continuing up and including the 
date of filing this complaint, the defendants and other companies and persons 
have been and now are engaged in an unlawful combination and conspiracy to 
restrain interstate and foreign commerce of the United States in petroleum 
and products, to increase domestic market prices of petroleum and products im- 
ported into the United States, and to monopolize trade and commerce in petroleum 
and products between the United States and foreign nations, and said defend- 
ants and other companies and persons during said period of time have been 
and now are unlawfully monopolizing trade and commerce in petroleum and 
products between the United States and foreign nations, in violation of Sections 
1 and 2 of the Act of Congress of July 2, 1890, entitled “An Act to protect trade 
and commerce against unlawful restraints and monopolies,” as amended (15 
U. S. C., Sections 1 and 2), commonly known as the Sherman Act, and Section 
73 of the Act of Congress of August 27, 1894, as amended, entitled “An Act to 
Reduce Taxation, to Provide Revenue for the Government, and for Other Pur- 
poses” (15 U. 8S. C., Section 8), commonly known as the Wilson Tariff Act. 
Defendants threaten to continue said offenses and will continue them unless the 
relief hereinafter prayed for is granted. 

8. The aforesaid combination and conspiracy and monopolization have con- 
sisted of a continuing agreement and concert of action among the defendants 
and other companies and persons, the substantial terms of which have been that 
they agree to and do: 

(a) Secure, maintain and exercise control of foreign production and supplies 
of petroleum and products; 

(b) Cause domestic production of petroleum and products to be curtailed or 
restricted in amounts related to importations of foreign petroleum and products 
and to the extent necessary to maintain the level of domestic and world prices 
of petroleum and products agreed upon by the defendants; 

(c) Divide among themselves foreign producing and marketing territories; 

(d) Agree upon, maintain and correlate domestic and world prices of petroleum 
and products; 

(e) Establish and maintain quotas for the marketing of petroleum and prod- 
ucts in foreign markets and areas; 

(f) Control imports of petroleum and products into the United States: 
(g) Control exports of petroleum and products from the United States ; 
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(h) Exclude United States petroleum companies other than defendants and 
their subsidiaries and affiliated companies, from opportunity to engage outside 
the United States in the production and refining of petroleum and products, and 
from importing into the United States foreign petroleum and products of their 
own production or manufacture; 

(i) Exclude United States petroleum companies other than defendants and 
their subsidiaries and affiliated companies, from opportunity to import into the 
United States petroleum and products produced in foreign countries by defendants 
and other petroleum companies ; 

(j) Enter into long term supply contracts to prevent sales of foreign produced 
petroleum and products to competitors ; 

(k) Eliminate or restrict competition in foreign markets ; 

(1) Cause the formation of local cartel agreements to suppress and eliminate 
competition in various foreign markets and areas; 

(m) Refrain from duplicating facilities for the production, transportation, re- 
fining or marketing of petroleum and products in foreign countries, and arrange 
for common use of existing facilities. 

(n) Monopolize patents and processes relating to the refining of petroleum 
and products; 

(o) Control a predominant part of the world’s commercial tanker fleet and 
exclude others from the opportunity of utilizing tankers for the transportation of 
petroleum and products in foreign trade; and 

(p) Acquire the business and facilities of other companies engaged in the 
production, transportation, refining and/or marketing of petroleum and products 
outside the United States. 

(q) Submit uniform noncompetitive bids for supply of petroleum and products 
required by military and civilian agencies of the Government of the United 
States. 

9. In formulating and effectuating said unlawful combination and conspiracy 
and said unlawful monopolization, defendants have entered into various con- 
tracts, agreements, understandings, and arrangements among themselves and 
with other companies and persons, and have done various things and have per- 
formed various acts, the principal ones now known to the plaintiff being the 
following: 

(a) During late 1927 and early 1928, defendant Jersey, Royal Dutch Petroleum 
Company, hereinafter called “Royal Dutch”, The “Shell” Transport and Trading 
Company, hereinafter called “Shell”, and Anglo-Iranian Oil Company, Ltd., here- 
inafter called “Anglo-Iranian’, held a series of conferences and meetings which 
resulted in an agreement known as the “Achnacarry Agreement,” or “As Is 
Agreement of 1928” and bearing the simple title “Pool Association” and dated 
September 17, 1928. This agreement recites the governing principles and under- 
stancings adopted for the purpose of eliminating competition among the parties, 
their subsidiaries and affiliates and stabilizing world markets in petroleum and 
petroleum products by having the parties and all competitors they met adopt 
market quotas, fix prices, curtail production, and limit facilities. The agree- 
ment purported not to apply to the domestic market in the United States, but 
directly involved exports from the United States. It also contained provisions 
for inclusion of additional participants. 

(b) On or about July 31, 1928, Near East Development Corporation, herein- 
after called “Near East”, then partly owned by defendants Jersey, Socony, 
and Gulf, entered into an agreement with Royal Dutch, Shell, Anglo-Iranian, 
Compagnie Francaise Des Petroles, Participations and Investments Limited, 
nnd Turkish Petroleum Company, for the joint exploration and production of 
certain petroleum concessions in Iraq held by the Turkish Petroleum Company. 
This agreement provided that the parties refrain from individually obtaining 
concessions for, and from producing oil in, the so-called “Red Line” area, which 
is that part of the Middle East bounded by the Mediterranean Sea, Red Sea, 
Indian Ocean, Persian Gulf, Western borders of Persia, and the Black Sea. 
The agreement conceded to Turkish Petroleum Company the sole right to seek 
or obtain oil concessions in said area. At the time said agreement was executed, 
Anglo-Iranian held the exclusive concession for Persia, which constituted the 
remainder of the Middle East, and the capital stock of Near East was owned 
by defendants Jersey, Gulf, and Socony, and by The Atlantic Refining Company, 
Standard Oil Company (Indiana), and Pan American Petroleum and Transport 
Company. Subsequently defendants Jersey and Socony purchased all the capital 
stock of Near East. 
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(c) In furtherance of the As Is Agreement of 1928, the defendant Jersey 
on January 4, 1929, incorporated Petroleum Export Association, Inc., under 
The Export Trade Act. During 1929 and 1930, defendants Jersey, Gulf, Socal, 
Socony, and Texas, together with Atlantic Refining Company, Cities Service 
Co., Continental Oil Co., Maryland Oil Co., Pure Oil Co., Richfield Oil Co., Shell 
Oil Company, Sinclair Oil Corporation, Tidewater Associated Oil Co., Standard 
Oil Co. (Indiana) and Union Oil Co. of California, executed membership agree- 
ments with Petroleum Export Association, Inc., and filed the same with the 
Federal Trade Commission in Washington, D. C. This Association fixed quotas 
and prices for exports from the United States, in keeping with the principles of 
the As Is Agreement among themselves and in combination with foreign distribu- 
tors. After the Federal Trade Commission called attention to the doubtful 
legality of such agreements, the Association became inactive in November 1930 
and was finally dissolved in June 1936. 

(d) In May 1929 the defendants and other members of the Petroleum Export 
Association, Inc., organized Western Petroleum Refiners’ Export Bureau to 
operate as an exclusivé export sales agent for approximately 60 independent 
refiners of the Mid-Continent area of the United States for the purpose of 
eliminating petroleum exports at prices lower than those agreed to and charged 
by members of the Petroleum Export Association, Inc. After a year’s operation, 
the companies ceased to employ said Bureau as their export sales agent. 

(e) In further implementation of the As Is Agreement, defendant Jersey 
and Royal Dutch, Shell, and Anglo-Iranian entered into a series of agreements 
embodied in “Memoranda for European Markets,” dated January 20, 1930, pro- 
viding the parties should control production and marketing in Puropean coun- 
tries through local agreements, to be made in each area by local cartel 
committees empowered to fix marketing quotas on a basis of 1928 performance, 
fix prices, allocate major customers, and penalize variations therefrom. 

(f) During the year 1931, defendant Jersey and Royal Dutch, Shell, and 
Anglo-Iranian negotiated with defendants Gulf, Socony, and Texas and Atlantic 
Refining Company and Sinclair Oil Corporation to more closely and directly 
participate in the As Is programs on the basis of quotas reflecting sales positions 
in 1928. Defendants Gulf, Socony, and Texas, and Atlantic Refining Company 
and Sinealir Oil Corporation thereupon organized the “New York As Is Commit- 
tee” to work out their respective participating sales positions. 

(g) Defendant Jersey on May 23, 1932, acquired from Standard Oil Company 
(Indiana) 96% of the capital stock of Pan American Foreign Corporation for a 
consideration of $47,910,000 cash and 1,178,973 shares (or 11.6%) of Jersey’s 
capital stock. Pan American Foreign Corporation was organized in 1931 by 
Standard Oil Company (Indiana) to acquire from Pan American Petroleum and 
Transport Company (96% subsidiary of Standard) all foreign assets, business 
and goodwill, including entire operation of Caloric, operating in Brazil; 95% 
of the capital stock of Lago Oil & Transport Corporation and its four sub- 
sidiaries which produced and marketed petroleum in Latin America; 98% of 
Mexican Petroleum Company, Ltd. with its six wholly-owned subsidiaries, 
1,500,000 acres of oil lands, producing 33,000,000 barrels of oil per year, in Mexico; 
petroleum reserves in Venezuela; complete refineries at Tampico and Aruba; a 
fleet of tankers ; and marine terminals in the United States and foreign countries. 
All the above assets and properties were transferred to subsidiaries of defendant 
Jersey, which liquidated Pan American Foreign Corporation in 1936. 

(h) Pursuant to the Standard Oil Decree of 1911, defendant Jersey divorced 
al? ownership and control over Anglo-American Oil Company, Ltd., which after 
1912 marketed petroleum products in the United Kingdom as an independent 
organization. Defendant Jersey in June 1931 acquired the entire capital stock 
of Anglo-American in exchange for nonvoting preferred stock of Standard Oil 
Export Corporation, a wholly-owned subsidiary of Jersey. 

(i) After a series of meetings in October, November, and December 1932, 
defendants Jersey, Gulf, Socony, and Texas, and Royal Dutch, Shell, Anglo- 
Iranian and Atlantic Refining Company on December 15 and 16, 1932 entered 
into a new agreement entitled ‘Heads of Agreement for Distribution”, revising 
the framework for operations under the As Is Agreement and extending the 
“Memorandum for European Markets” to all countries other than the United 
States. The parties stipulated that the “Central As Is Committee” operate in 
London as a distribution agency while the New York committee handle “Supply 
As Is”, i. e., all matters relating to gathering and shipping petroleum and prod- 
ucts to areas for use and distribution under As Is quotas. Defendant Socal dur- 
ing 1933 commenced direct participation in this part of the conspiracy for certain 
restricted areas. 
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(j) In April, May, and June, 1934, the parties to the principal As Is Agree- 
ment and implementing agreements, including all of the defendants, entered 
into a codifying agreement entitled “Draft Memorandum of Principles,’ com- 
monly called “DMOP,” and a number of “Addenda” thereto, by which the 
allocations of quotas based on the year 1928 and determination of prices by 
majority rule were reaffirmed. The DMOP and addenda contained new con- 
ditions for sales of petroleum and petroleum products to competitors, regulated 
competitive expenditures for facilities and advertising, regulated supply and 
set up formulae for arriving at quotas, determining penalties and compensa- 
tions for over-trading and under-trading and costs and expenses on adjustments 
of supply. This agreement was to be of indefinite duration and terminable on 
one month’s notice but it was stipulated that such termination should not 
prevent the parties from attempting to continue to operate under As Is principles 

(k) In order to coordinate the control of patents and processes for the refin- 
ing of petroleum throughout the world with the basic As Is Agreements, 
defendant Jersey entered into a series of patent pooling and licensing agree- 
ments with other companies to divide the control and licensing of patents 
between American companies on the one hand and foreign companies on the 
other hand. Pursuant to such arrangement Jersey, Royal Dutch and Shell 
entered into an agreement dated February 16, 1931, designated as the “VADUZ” 
Agreement by which defendant Jersey agreed to assign to International Hydro- 
genation Patents Company all patent rights relating to processes for the hydro- 
genation of petroleum, coals, shales, peats, lignites and all solid and liquid 
carbonaceous materials into marketable products, such as gasoline, kerosene 
and fuel oil. Royal Dutch, Shell, Anglo-Iranian and certain other companies 
were to be licensed on the condition that such licensees in marketing products 
outside the United States adhere to their allotted As Is positions. 

(1) Pursuant to its commitments made in the VADUZ Agreement, defendant. 
Jersey and its subsidiaries entered into a series of agreements with I. G. 
Farbenindustrie Aktiengesellschaft, a German corporation, referred to As 
“I. G.,” to transfer I. G.’s hydrogenation patents and processes to a Delaware 
corporation organized under the name of Standard I. G. Company, generally 
referred to as “S.-I. G.,” and another Delaware corporation organized as Hydro 
’atents Company. Hydro Patents Company was designated to license Ameri- 
can refiners and, accordingly, during the years 1933 to 1935 defendants Socony, 
Socal, Texas, and Gulf, together with thirteen other major American petroleum 
companies, entered into what was known as “The Mutual Licensing Plan for 
the Hydrogenation Process,” calculated to prevent the utilization of coal for 
the production of petroleum products, to prevent competition among both 
domestic and foreign refiners, to secure for I. G. in Germany and for Jersey 
in the rest of the world, including the United States, the benefit of al) present 
and future methods and discoveries in the practice of hydrogenation. All 
licensees were compelled to agree to marketing quotas in partnership with 
defendant Jersey and Royal Dutch, Shell and Anglo-Iranian in marketing the 
production of hydrogenation throughout the world. 

(m) Numerous patents originating with I. G. and passing to S.-I. G. and 
hence to the defendant Jersey related to modern catalytic refining of crude 
petroleum for the manufacture of aviation gasoline, aromatic naphthas and 
valuable chemical products. On or about October 13, 1938, defendant Jersey 
and I. G. and §S.-I. G. entered into agreements to share in royalties from the 
worldwide licensing of such patents. Many of the improvements in catalytic 
processes had been developed in the United States by defendants Jersey dnd 
Texas, and Shell Oil Company, Shell Deveiopment Company, Standard Oil 
Company (Indiana), the M. W. Kellogg Company and Universal Oil Products 
Company. On August 15, 1939 the aforesaid companies entered into the “C. R. A. 
Memorandum,” by which M. W. Kellogg Company and Universal Oil Prod- 
ucts Company were empowered to grant licenses in the United States, and 
International Catalytic Oil Processes Corporation, owned by Royal Dutch and 
Shell, was empowered to grant licenses throughout the world outside of Ger- 
many, Canada and the United States. The C. R. A. Memorandum pooled all 
patents and processes in the catalytic field and all licensees were required to 
grant back patent rights to the pool on any processes or improvements developed 
by licensees. 

(n) After the close of World War ITI certain of the defendants entered into 
local cartel arrangements and agreements for the distribution of petroleum 
products in various parts of the world. Defendants Jersey, Socony, Texas, 
and Socal, the latter two through California Texas Oil Company, Limited, 
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hereinafter called Caltex, jointly owned by Texas and Socal, and Royal Dutch 
and Shell, organized a cartel arrangement for the Near East covering Egypt, 
Anglo-Egyptian-Sudan, Palestine, Transjordan, Lebanon, Syria, Cyprus, and 
Turkey, renewing cartels organized in 1932 and 1938 which were dormant during 
the war. Marketing areas were shifted between the companies, quotas were 
established and prices were increased. In 1946, defendant Jersey, Texas, and 
Socony, together with Royal Dutch, Shell, Union Oil Company of California, 
and Tide Water Associated Oil Company, reorganized a local cartel in Chile. 
Cartels were set up by various of the defendants during the period 1946 to 
1949 in Liberia and Spain, and in Cuba and other Latin American countries. 

(o) Defendants Socal and Texas, through Arabian American Oil Company, 
hereinafter called “Aramco,” secured a concession to prospect for and produce 
petroleum in Saudi Arabia. In 1946, Aramco planned to build a petroleum pipe- 
line from Saudi Arabia to the Mediterranean and was becoming a serious com- 
petitor in the distribution of Iraq petroleum by Jersey, Socony, Royal Dutch, 
Shell, Anglo-Iranian, and Near East. On March 12, 1947, defendants Jersey, 
Socony, Socal, and Texas, and Arameo, entered into a series of nine contracts by 
which defendants Jersey and Socony acquired 40% of the capital stock of 
Aramco from defendants Socal and Texas; defendants Jersey and Socony agreed 
to guarantee funds for the building of the proposed pipeline; defendants Jersey, 
Socony, Socal, and Texas, and Caltex, entered into a so-called “Off-Take” Agree- 
ment with Aramco dated March 12, 1947, by which it was agreed that over 
an 18-year period following the completion of the pipelines to the Mediterranean, 
Aramco will sell and deliver to said defendants Aramco’s production in the 
same percentages as the stockholdings of the said defendants in Aramco bear 
to the total outstanding stock. ‘ Other provisions of the Off-Take Agreement 
preclude the possibility of Aramco making sales to other than the parties 
thereto and provides for an elaborate pricing formula based on United States 
Gulf Coast prices. 

(p) On November 3, 1948, defendants Jersey and Socony, and Royal Dutch, 
Shell, Anglo-Iranian, and Near East entered into a new “Red Line’ Agreement 
as a substitute for the 1928 agreement (set forth in paragraph 9 (b) above). 
The new agreement reaffirms all the provisions of the original agreement except 
that it provides for the permission of Near East to permit stockholders to become 
stockholders in Aramco without accounting to the other parties to the Red Line 
Agreement for the proportion of Aramco’s production allocated by Aramco to 
defendants Jersey and Socony. The new Red Line Agreement provides for the 
sale of the entire production of Iraq Petroleum Company to its stockholders (in- 
cluding defendants Jersey and Socony, and Royal Dutch, Shell, Anglo-Iranian, and 
Near East), in the same proportion as their ownership of stock in Iraq Petroleum 
Company. 

(q) Defendant Gulf, acting independently of the other defendants, was suc- 
cessful in obtaining a concession for the production of oil in Kuwait, but later 
was forced to take in Anglo-Iranian as a partner. In 1935, oil was discovered 
and Gulf found it difficult to market its share of production because Gulf had 
agreed not to upset Anglo-Iranian’s position “at any time or place” and had 
to recommit itself to cartel operations in Europe. On May 28, 1948, defendant 
Gulf entered into a 12-year contract with Royal Dutch and Shell to sell to the 
latter Gulf's share of crude oil produced in Kuwait. This transaction prevented 
Gulf from disturbing Royal Dutch, Shell, and Anglo-Iranian markets in which 
sulf had not become an established marketer. Shell was also able to meet its 
commitments in Europe and Africa and preserve its As Is position and, in addi- 
tion, to supply Anglo-Iranian with oil which it needed. 

(r) On September 23, 1947, Anglo-Iranian entered into a contract with de 
fendant Jersey to sell to the latter eight hundred million barrels of crude oil over 
a 20-year period contingent upon Jersey financing and becoming a part owner 
of a pipeline from Irag to the Mediterranean. The price was set at a ‘“‘cost-plus” 
being fixed at a definite percentage of profit throughout the 20-year period. 
Jersey agreed that it would not distribute any of this purchased oil east of 
Suez. 

(s) On September 25, 1947, and March 1, 1948, defendant Socony entered into 
agreements with Anglo-Iranian to purchase from the latter over a 20-year 
period five hundred million barrels of crude oil on condition that Socony finance 
and become a part owner of the pipeline from Iraq to the Mediterranean. The 
price was also set at a cost-plus figure, including the stipulation of a percentage 
of the profit throughout the 20-year period. In the second contract defendant 
Socony stipulated that all purchases under that contract would be imported into 
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the United States and that no sales of products produced therefrom should be 
marketed outside the United States. 

(t) Pursuant to a request for bids on crude oil on February 10, 1950, by the 
Armed Services Petroleum Purchasing Agency of the United States Government, 
defendants Jersey, Socony, Gulf, Socal and Texas, directly and through subsidi- 
aries and jointly owned companies, submitted identical bids of $1.75 per barrel 
f. o. b. the Persian Gulf. Likewise, on a similar invitation for bids for crude 
oil dated May 29, 1950, by the Armed Services Petroleum Purchasing Agency, 
defendants Jersey, Socony, Texas and Socal, and Caltex, submitted identical 
bids of $1.75 per barrel f. o. b. Ras Tanura. 

(u) On March 26, 1951, defendants Socal and Texas caused their jointly owned 
subsidiary Caltex, through its wholly owned subsidiary, Caltex (U. K. O. 
Limited), to enter into an agreement with Atlantic Refining Company for the sale 
of various petroleum products over a period of five years in quantities equiva- 
lent to the purchaser’s requirements of such products during each and every 
contract year for marketing in northern and southern Rhodesia, Nysaland, and 
British East Africa exclusively, at U. S. Gulf Coast prices as quoted in Platt’s 
Oilgram, although all the petroleum products originated at the refineries of 
Caltex in the Persian Gulf and/or Indian Ocean areas. This agreement was a 
substitute for an agreement of December 26, 1944, between the same parties on 
the same terms for the purchaser’s requirements in a larger area of Africa, in- 
cluding the Union of South Africa, Portuguese East Africa and mandated South- 
west Africa, in addition to the smaller area in the later contract. 

(v) Throughout the period from 1928 to the present time, defendants and 
other companies and persons entered into and have effectuated and adhered to 
a series of price-fixing agreements for determining and establishing “delivered 
prices” at any given destination point throughout the world, including the United 
States, for petroleum and products produced or refined in foreign countries, and 
produced or refined in the United States and exported therefrom, regardless of 
the actual place of origin or actual cost of transportation to such destination 
point. Said agreements have adopted the “U. S. Gulf Coast price’ as the base 
upon which all of said delivered prices are calculated. Various of the agree- 
ments specify that the U. S. Gulf Coast prices are those which appear for crude 
oil and refined petroleum products in Platt’s Oilgram, published daily in Cleve- 
land, Ohio, and that to said prices are to be added an amount representing a 
charge for freight and insurance from the Gulf of Mexico to the destination 
point, regardless of the actual point of origin or actual cost of transportation. 

(w) Many of the defendants have acted through subsidiary corporations owned 
or controlled by them, either separately or jointly, which are not named as 
defendants herein in performing and carrying out the unlawful agreements and 
monopolization hereinbefore described, and have caused, directed and required 
said subsidiary corporations to conduct their respective business operations in 
conformity with said unlawful agreements and monopolization. 

10. The defendants and other companies and persons, in further pursuance and 
effectuation of the aforesaid combination and conspiracy and monopolization, 
determined that joint ownership of companies organized to produce, refine and/or 
market crude oil or refined petroleum products was a successful method of 
eliminating competition between the owners and at the same time enabled them 
to more effectively exclude competition from oil companies who were not part- 
ners to the As Is arrangements. In many instances the participation in owner- 
ship of these jointly owned companies was identical with percentages of mar- 
keting quotas under the As Is agreements. Each of the joint owners has agreed 
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not to directly engage in operations in the area covered by the jointly owned 
company. Such joint ownerships presently existing include the following: 


Company name 





United Petroleum Securities Corp. 
Bahrein Petroleum Co..._...-__-- 
Standard-Vacuum Oil Co 


Kuwait Oil Co. Ltd 
Arabian American Oil Co 


Colombian Petroleum Co 


Ultramar Petroleum Co. ...-.-_-- 
re Kolonial Petrole- 
t 
| 


New Zealand Petroleum Co 


Nederlandsche Nieuw Guinea | 
Pet. Mattj. 


Colsag Corporat: 
South aie Gult Oil Co-. 
Trinidad Northern Ltd 


fa de Petroleo Gran 
bia. 





So 
California Texas Corp. Ltd 
—_ Medterreneen ‘Oil Fields, 


Mediterranean Refining Co. 
Consolidated Petroleum Co., Ltd_ 


Middle East Pipe Lines, Ltd..._- 
Anglo-Egyptian Oil Fields, Ltd_- 
Trans-Arabian Pipe Line Co 
Nederlandsche Aardolie...._.....- 


Oesterreichische M ineraloelwerke- 
Companhia Africana de Petroles_-. 


Shell-Mex and BP 


Overseas Tankship Corp... 

American Overseas Petroleum Co- 

Nederlandsche Pacific Petroleum 
Matt}. 

Interprovincial Pipe Line Co 

Portland Pipe Line Co.......___-- 


Muskeg Syndicate 


Near East Development Corpo- 
ration. 





| Socony and Texas 


Owners 
Jersey, Gulf, and Atlantic 
Re’ 0. 
Socal and Texas-_-_------.-- 


Jersey and Socony 


Anglo-Iranian and Gulf. __-- 

Jersey, Socony, Socal, and 
Texas. 

Socony and Texas 


Nature of business | 


Jersey and Socony. -.-.------! 


| Jersey, Socony, Socal, and 


Texas. 
J av Socony 
oyal 


Socal, Tex- 
Dutch, and 


as, 


Anglo- jan. 
Socony, Socal, and Texas_- 


Socal and Texas..._.._.____- 
Socal and Texas... 


Socal, Texas, and Socony ---. 
Royal Dutch, Shell, and 
Anglo-Iranian. 

Anglo-Iranian, Jersey, 


my. 

Anglo-Iranian, Shell, 
Royal Dutch. 

, Texas, Jersey, and 


y. 
Royal Dutch, and 
Socon Jersey, 


Dutch, and 8 
Secona. Royal Dutch, and 


and 


5 n 

ersey 
Shell. 

Royal 


Socony, Jersey, Anglo-Ira- 
oo Royal Dutch, and 
ell. 


Anglo-Iranian, 
Dutch, and Shell. 


Gulf, Jersey, and others--- 
Jersey, Royal Dutch, Shell, 
Texas, and others. 

Dutch, Socony, and 
Texas. 


Jersey and Socony -- ------- 


Vv. EFFECTS 


Royal | 


| Gulf, Shell, Jersey, Royal | 


| 


| 


j 


| Refinining--.-...... 





| Production------- 


Production 


Refining and Mar- | 


and | 


Production. .....-.| 
Production 
Refining. 


Refining 

Production and 
Refining. 

Transportation... 


Transportation -... 
Production 





Transportation -.--.| 
Marketi wits 
Integra’ 


Transportation --_- 


| Transportation. --. 


Production... --- 


Area of operation 


France. 

Bahrein. 

Europe, Asia, and 
Africa. 

Kuwait. 

Arabia. 

Colombia. 


Argentina. 


| Sumatra and Java. 


New Zealand. 


| New Guinea. 


| West Indies. 


Colombia. 
Worldwide. 
N. Africa. 


| Middle East. 


Far East. 
Middle East. 
Egypt. 
Middle East. 
Netherlands. 
Germany. 
Germany. 


Africa. 


Europe. 
Worldwide. 


| Worldwide. 


Far East. 


Canada. 

United States and 
Canada. 

Canada. 


.| Iraq. 


11. The alleged combination and conspiracy and monopolization hereinbefore 
charged have had, among others, the following direct effects: 
(1) Interstate and foreign commerce of the United States in petroleum and 
products has been unreasonably restrained ; 
(2) Imports of petroleum and products into the United States, and exports of 
petroleum and products from the United States have been restrained and 


monopolized ; 


(3) Production of petroleum and development of petroleum resources in the 
United States have been restricted and suppressed as a result of the illegal 
activities of defendants relating to imports of petroleum and products into, and 


exports of petroleum and products from, the United States; 
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(4) Defendants have acquired to the exclusion of others the power to import 
into the United States large quantities of foreign petroleum and products, at 
costs substantially below the costs of petroleum and products to other competing 
American oil companies, and defendants thereby possess substantial competitive 
advantages over other competing American oil companies in the manufacture 
and marketing in the United States of petroleum products ; 

(5) Defendants have been enabled successfully to maintain and increase the 
lomestic market prices at which they sell petroleum and products imported by 
them into the United States, and products made by them from petroleum imported 
into the United States, at levels higher than would exist except for defendants’ 
monopoly control over said imports ; 

(6) World prices for petroleum and products have been fixed, and world mar- 
kets have been divided among the parties to the combination and conspiracy and 
monopolization above charged ; 

(7) Prices charged by defendants to agencies of the Federal Government for 
foreign petroleum and products required for military and defense purposes have 
been increased and maintained at high and artificial levels. 


VI. PRAYER 


W HEREFORE, the plaintiff prays: 

1. That the aforesaid combination and conspiracy and monopolization be 
adjudged and decreed to be unlawful and in violation of Sections 1 and 2 of the 
Sherman Antitrust Act and of Section 73 of the Wilson Tariff Act. 

2. That the court adjudge and decree that the defendants have unlawfully 
combined and conspired to restrain interstate and foreign trade and commerce 
of the United States in petroleum and products, to increase domestic market 
prices of petroleum and products imported into the United States, and to monopo- 
lize trade and commerce in petroleum products between the United States and 
foreign nations, and that defendants have unlawfully monopolized trade and 
commerce in petroleum and products between the United States and foreign 
nations, in violation of Sections 1 and 2 of the Sherman Act and Section 73 of the 
Wilson Tariff Act. 

3. That each of the defendants, their officers, directors, agents, employees, 
subsidiaries, successors, and assigns, and all persons acting or claiming to act 
on behalf of the defendants or any of them be perpetually enjoined and 
restrained from continuing to carry out, directly or indirectly, the combination 
and conspiracy and the monopolization hereinbefore alleged, and all acts and 
provisions of contracts, agreements, understandings and arrangements which 
have been a part of or a means for the effectuation of said unlawful combination 
and conspiracy and monopolization, or any other acts, combinations or con- 
spiracies, contracts, agreements, understandings or arrangements similar thereto. 

4. That the court, in the exercise of its equity powers, order and provide for 
such further and other relief as it may deem appropriate and necessary to 
terminate said offenses, to dissipate their effects, and to prevent their recurrence. 

>. That the plaintiff recover its taxable costs. 

LEONARD J. EMMERGLICK, 
Special Assistant to the Attorney General, 
W.B. WATSON SNYDER, 
Special Assistant to the Attorney General, 
GeorcE H. SCHUELLER, 
Max FREEMAN, 
Trial Attorneys, 
HERBERT BROWNELL, Jr., 
Attorney General, 
EDWARD P. Hopées, 
Acting Assistant Attorney General, 
GEORGE B. HAppocK, 
Special Assistant to the Attorney General, 
LEo A. ROVER, 
United States Attorney. 
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TEXAS COMPANY, GULF OIL CORPORATION, 

Defendants. 
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United States District Court 


SOUTHERN DISTRICT OF NEW YORK 












Unirep SratTes oF AMERICA, 


Plaintiff, 
—agamst— 


Stanparp Or, Company (New Jersey), ) Civil No. 86-27 
Socony-Vacuum Om Company, INnc., 
Stanparp Or. Company oF CALIFORNIA, 
Tue Texas Company, Guir Om Corpo- 
RATION, 


Defendants. 


ANSWER OF DEFENDANT SOCONY-VACUUM 
OIL COMPANY, INCORPORATED 


The defendant Socony-Vacuum Oil Company, . Incorpo- 
rated (sued herein as ‘‘Socony-Vacuum Oil Company, 
Ine.’’ and hereinafter called ‘‘Socony’’) for its answer to 
the Complaint in the above-entitled action: 


I 
BASIC DENIALS AND ALLEGATIONS 


1. Denies that Socony has been or is engaged or 
threatens to engage in the conspiracy described in the 
Complaint to restrain and monopolize the commerce among 
the States of the United States and with foreign nations. 
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2. Alleges that its acquisition of rights in the produe- 
tion of crude oil in foreign countries, around which the 
attack of the Complaint on Socony centers, instead of being 
pursuant to a world-wide plan and agreement to monopo- 
lize and throttle commerce in petroleum and its produets in 
substantially all of the countries of the free world, has in 
fact been the very result of competition. Socony 
has pursued this course of conduct as a matter of its own 
independent determination and for competitive reasons. 


3. Alleges that at the end of World War I, Socony 
found itself, in foreign fields, the particular subject matter 
of this action, engaged entirely in a marketing business 
in refined petroleum products. It was dependent on its 
competitors in securing those products, both as to avail- 
ability and as to price. At the same time it was con- 
fronted in its marketing with the competition of strong 
foreign companies whose decisive advantage was their 
ability to utilize their own large crude supplies and refin- 
ing facilities in their marketing. Further, supplies and 
facilities of these companies were far more advantageously 
situated with respect to foreign markets in which Socony 
was competing than any sources of supply to which 
Socony could resort. 


4. Alleges that Socony thus was forced to place itself 
in a position to survive and compete. Its conduct with 
respect to such acquisitions of rights in the production 
of crude oil in foreign countries attacked in the Com- 
plaint has been primarily directed to overeoming this 
competitive disadvantage by building a sound foundation 
for its foreign marketing business through the acquisition 
of assured foreign sources of crude and of refining facili 
ties, meanwhile preserving and enlarging its marketing 
business as best it could. Its first significant step in this 
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direction was on the invitation and with the encouragement 
of the United States Government. 


5. Alleges that instead of restraining world-wide com- 
merce in petroleum and its products, Socony has con- 
tributed to the unprecedentedly rapid expansion of this 
commerce both in the United States and in foreign coun- 
tries, made possible only by the dynamic energy of a 
competitive industry. This expansion has been and is of 
crucial importance to the United States and the free world 
in such critical situations such as World War II, the Korean 
War, and in those which now confront us. 


6. Alleges that this Complaint, by including, and 
centering its attack on, acts and transactions in the produc- 
tion of crude oil in foreign countries particularly and also 
in the refining and marketing of such crude in the domestic 
commerce of foreign countries, constitutes an unprecedented 
and improper request that this Court exercise jurisdiction 
over subject matters peculiarly within the sovereignty of 
such other nations. This Court is asked to deal with trans- 
actions carried on solely within the commerce and bound- 
aries of other nations. Many sovereign nations have a 
direct financial interest and participation in these foreign 
transactions and practically every country in the free 
world has played a part in molding the petroleum trade 
within its borders through the exercise of its sovereign 
powers. 


7. Denies that the conduct of Socony in the business 
referred to in the Complaint, in the light of the actual 
facts, constitutes any offense under the Sherman Act 
(15 U. S. Code Sees. 1 and 2) or the Wilson Tariff Act 
(15 U. S. Code See. 8). 
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ANSWER TO THE SPECIFIC ALLEGATIONS 
OF THE COMPLAINT 


More Specifically with Reference to the Allega- 
tions of Each Paragraph and Subparagraph of the 
Complaint, the Defendant Socony Pleads as Follows: 


8. As to Paragraph 1: Admits the allegations con- 
tained therein, but denies that Socony has violated any 
of the Statutes referred to in said Paragraph. 


9. As to Paragraph 2: Denies the allegations con- 
tained therein in so far as they are intended to refer to 
Socony; and 


Alleges that it has an office in the District of Columbia 
for its convenience in dealing with the United States 
Government, and not for the transaction of business; and 
that it is without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
therein in so far as they are intended to refer to the other 
defendants. 


10. As to Paragraph 3: Admits that it is a corpora- 
tion organized under the laws of the State of New York 
with its principal place of business at 26 Broadway, New 
York, New York; 


that it maintains an office in the Shoreham Building, 
Washington, D. C.; 


that it and companies in which it has a stock interest carry 
on in one or more parts of the world various and sundry 
operations concerning the exploration for, and production, 
transportation, refining and marketing of petroleum and 
petroleum products; 
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Denies that it is ‘‘fully integrated,”’ 


Alleges that its own sources of production, transporta- 
tion and refining are insufficient to supply it with, or to 
enable it to distribute the products it markets; 


that it is without knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained therein in so far as said allegations refer or 
relate to other defendants except that it admits that the 
Companies named are defendants and are incorporated 
and have their principal place of business as follows: 


Standard Oil Company (New Jersey) (herein- 
after sometimes referred to as ‘‘Jersey’’) is in- 
corporated in the State of New Jersey, and has a 
principal place of business in New York, New York; 


Standard Oil Company of California (herein- 
after sometimes referred to as ‘‘Socal’’) is in- 
corporated in the State of Delaware, and has a 
principal place of business in San Francisco, Cali- 
fornia; 


The Texas Company (hereinafter sometimes 
referred to as ‘‘Texas’’) is incorporated in the 
State of Delaware and has a principal place of 
business in New York, New York; 


Gulf Oil Corporation (hereinafter sometimes re- 
ferred to as ‘‘Gulf’’) is incorporated in the State of 
Pennsylvania and has a principal place of business 
in Pittsburgh, Pennsylvania; and 


that each of the other defendants and companies in which 
it has a stock interest is engaged in sundry operations 
with respect to petroleum and products thereof in many 
parts of the world. 


11. As to Paragraph 4: Denies, except as herein- 
after admitted, the allegations contained therein in so far 
as they are intended to refer to Socony; and 
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Alleges that it is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained therein in so far as they are intended to refer 
to the other defendants. 











12. As to Paragraph 5: Admits that the words 
‘*petroleum and its products’’ are deemed by the Plaintiff 
to mean crude oil and the following products refined there- 
from: gasoline, fuel oils, lubricating oils, diesel oils, white 
oils, gas oils and kerosene, which products are deemed 
by Plaintiff to be the principal! products that Socony is 
engaged in producing, refining, transporting and market- 


ing; 











that Sccony, including companies in which Socony has an 
interest, regularly ship substantial quantities of petroleum 
and products among the several states of the United 
States, from the United States to foreign countries and 
from foreign countries to the United States; 









that each of the other defendants, including companies in 
which it has an interest, is engaged in the producing, 
refining, transporting and/or marketing of ‘‘petroleum 
and products’’ as defined; 











that each of the other defendants, including companies in 
which it has an interest, regularly ships substantial quan- 
tities of said petroleum and products; 










that the value of said petroleum and products amounts to 
many millions of dollars a year; and 







Alleges that the commerce involved in the specifie alle- 
gations of the Complaint relating to current activities of 
Soecony sought to be enjoined in this proceeding is com- 
merce among and within foreign nations; and that it is 
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without knowledge or information sufficient to form a 
belief as to the truth of the other allegations contained 
therein in so far as they are intended to refer to the other 
defendants. 


13. As to Paragraph 6: Alleges that it is without 
knowledge or information sufficient to form a belief as to 
the truth of the allegations contained in Paragraph 6 as 
the Complaint fails to name the companies the statistics 
of which it purports to include; and that Socony has an 
important, but a relatively minor, interest in the crude 
oil reserves of the world, the crude oil output in the East- 
ern and Western Hemispheres, the refining capacity of 
the free world, the pipe lines, the privately owned tanker 
fleet, and in the marketing of petroleum and petroleum 
products. 


14. As to Paragraph 7: Denies the allegations con- 
tained therein. 


15. As to Paragraph 8 and the subparagraphs (a) 
through (q) thereof: Denies the allegations contained 
therein, and in each of the subparagraphs thereof. 


16. As to Paragraph 9 and the subparagraphs (a) 
through (w) thereof: Denies as to itself, and as to the 
other defendants, that they or any of them have formu- 
lated or effectuated, or attempted to formulate or effec- 
tuate, any such combination or conspiracy or monopoli- 
zation as is described and referred to in the Complaint in 
Paragraphs 8 and 9; and 


that any contract, agreement, understanding or arrange- 
ment entered into by the defendants, or any of them, 
or any act done by them, referred to in Paragraph 9 of 
the Complaint, was entered into or performed for the 
purpose of or with the effect of formulating or effectuat- 
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ing the combination, conspiracy and monopolization 
alleged; that the acts herein admitted or alleged were 
performed for the purpose or with the effect alleged in 
the Complaint. 

With reference to the specific allegations of sub- 
paragraphs (a) through (w) inclusive, except as to facts 
hereinafter specifically admitted or alleged, Socony denies 
the same in so far as they purport to relate to Socony, 
alleges that it is without knowledge or information suffi- 
cient to form a belief as to the truth of such allegations 
in so far as they refer to other defendants, and further 
pleads as follows: 


17. As to subparagraph (a) of Paragraph 9: Denies 
generally as above and alleges that it purports to relate 
to other companies, and not to this defendant; 


that it was never a party to the alleged ‘‘Pool Associa- 
tion’’ and was never included as one of the ‘‘additional 
participants’’; 

that the phrase ‘‘As Is’’, used by the Plaintiff in said 
subparagraph as synonymous with the ‘‘ Pool Association’”’ 
has not been used solely to identify the plan formulated 
in 1928, but that local marketing arrangements, whether 
government sponsored or not, with respect to domestic 
marketing in any particular country have from time to 
time been called ‘‘ As Is’’; and 


that as to other allegations Socony has no knowledge or 
information sufficient to form a belief as to the truth 
thereof except as alleged in Paragraph 110. 


18. As to subparagraph (b) of Paragraph 9: Denies 
generally as above and admits that on or about July 31, 
1928, it, together with four other American companies, 
had an interest in the Near East Development Corpora- 
tion (hereinafter called NEDC) ; 
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that on or about said date NEDC entered into a written 
contract, a true copy of which has been tendered to this 
Court on the lst day of September, 1953, being included 
in a document entitled ‘‘Compilation of Documents Sub- 
mitted by Socony-Vacuum Oil Company, Incorporated’’ 
(hereinafter called ‘‘Socony Compilation’’) as Document 
No. l(a); and 


that the further pertinent facts and circumstances are set 
forth in Paragraph 50 et seq. hereof. 


19. As to subparagraph (c) of Paragraph 9: Denies 
generally as above and admits that it was a member of an 
Association organized in 1929 under the Webb-Pomerene 
Act ealled the Export Petroleum Association, Inc.; and 


that the Association, pursuant to the authorization of 
said Act, formulated export prices and filed the same 
with the Federal Trade Commission, and on information 
and belief alleges that there is correspondence between 
the Commission and the Association as to negotiations 
with foreign companies, only a part of which is referred 
to in the Complaint; and further admits that the Associa- 
tion became completely inactive in November 1930, but not 
for the reason implied in the Complaint, and remained 
inactive until it was dissolved in 1936. 


20. As to subparagraph (d) of Paragraph 9: Denies 
generally as above and that it was ever a member of 
or participated in the organization of the Western Petro- 
leum Refiners’ Export Bureau. 


21. As to subparagraph (e) of Paragraph 9: Denies 
generally as above and admits that there was formulated 
in or about 1930 a memorandum entitled ‘‘ Memorandum 
for European Markets’’. 
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22. As to subparagraph (f) of Paragraph 9: Denies 
generally as above and admits that there was a group 
known as the ‘‘New York As Is Committee’’ 


23. As to subparagraphs (g) and (h) of Paragraph 9: 
Denes generally as above and alleges that they purport 
to relate to matters within the knowledge of Jersey and 
not of this defendant. 


24. As to subparagraph (i) of Paragraph 9: Denies 
generally as above and admits that in or about 1932 there 
was drafted a proposed ‘‘Heads of Agreement for Dis- 
tribution’? and that representatives of Socony recom- 
mended its adoption. 


25. As to subparagraph (j) of Paragraph 9: Denies 
generally as above and admits that in or about 1934 there 
was drafted a memorandum entitled ‘‘ Draft Memorandum 
of Principles’’ sometimes described as ‘‘ DMOP’’, embody- 
ing an overall plan and procedures with respect to the 
marketing of certain products by participants in the 
domestic commerce of foreign countries with provisions 
for a central organization; 


that such plan was intended to and did supersede such 
previous overall plans or proposals referred to in the 
Complaint in so far as the same had ever been operative; 


that for not more than two or three years subsequent to 
1934 it acquiesced in, and to some extent participated in, 


D 
some of the aspects and activities of such overall plan; 


that further pertinent facts and circumstances surround- 
ing DMOP are set forth in Paragraph 113 ef seq. 


26. As to subparagraph (k) of Paragraph 9: Denies 


renerally as above and alleges that it purports to relate 
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to matters within the knowledge of Jersey and not of this 
defendant. 


27. As to subparagraph (1) of Paragraph 9: Denies 
generally as above and alleges that commencing in or 
about July, 1930, Socony and Vacuum Oil Company, Incor- 
porated* each agreed to and did purchase stock in Hydro 
Patents Company; 


that in or about July, 1932, Socony obtained a license 
from Hydro Patents Company whereby it acquired certain 
rights under patents controlled by Hydro Patents Com- 
pany relating to the hydrogenation of crude petroleum, 
coal, and various other carbonaceous materials; 


that in or about August, 1932, Socony entered into an 
agreement with Hydro Engineering and Chemical Com- 
pany for certain engineering services connected with the 
practice of the processes covered by the patents licensed 
by Hydro Patents Company; 


Alleges further that said license and said agreement 
for engineering services were terminated by mutual con- 
sent effective as of March 25, 1942; 


that said Hydro Patents Company was by mutual consent 
of the stockholders dissolved, such dissolution becoming 
final on February 10, 1945; 


that Socony thereafter entered into a license agreement 
with Standard Catalytic Company which had succeeded 
to the interest of said Hydro Patents Company in the 
patents relating to said hydrogenation process; 


that this license agreement contained substantially the 
same terms as that or those entered into between Socony 
and Hydro Patents Company in or about July, 1932; 

*In 1931 Vacuum Oil Company, Incorporated, hereinafter called Vacuum, 


sold its assets to Standard Oil Company of New York, which latter company 
thereafter changed its name to Socony-Vacuum Oil Company, Incorporated. 
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that the form of this new license agreement was approved 
by the Federal District Court for New Jersey in an order 
entered in United States v. Standard Oil Company of New 
Jersey (Civ. No. 2091) on December 4, 1944; and 


Denies each and every other allegation thereof except 
in so far as such allegations conform to the actual terms 
and provisions of the agreements to which Socony was a 


party. 


28. As to subparagraph (m) of Paragraph 9: Denies 
generally as above and alleges that it purports to relate 
to numerous other companies, and not to this defendant. 


29. As to subparagraph (n) of Paragraph 9: Denies 
generally as above and 


As to the allegations concerning the Near East: 
Admits that certain Socony branches and subsidiaries 
after the close of World War II participated for varying 
limited periods in various local arrangements relating to 
marketing certain petroleum products in the domestic 
commerce of Egypt, Anglo-Egvptian Sudan, Palestine, 
Lebanon, Syria, Cyprus, Jordan and Turkey; 


Alleges that these countries are normally supplied 
from nearby sources; 


that such local arrangements in which Socony participated 
within these respective countries were conducted under 
controls, varying in degree over various petroleum prod- 
ucts, exercised by the governments of the various countries 
as to currency, importation permits, prices or subsidies, 
or otherwise; 


that these various local arrangements were discontinued 
at various times before or in or about 1950, and in every 
case prior to the issuance of this Complaint; and 








) 
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that if or to the extent that any restrictions on Socony’s 
importation or marketing of petroleum products within 
these countries now exist, they are the consequence 
of the action or actions of the respective governments in 
the exercise of their sovereign jurisdiction over their 
respective territories. 


As to the allegations concerning Chile: Dentes 
that Socony was a party to a ‘‘cartel’’ in Chile and 
alleges that its only products distributed in Chile are 
lubricating oils which are sold in Chile by local dis- 
tributors who are independent contractors. 


As to the allegations concerning Liberia: Denies 
the allegations in so far as they are intended to 
refer to Socony, and alleges that its products are sold 
in Liberia only through local distributors who are inde- 
pendent contractors. 


As to the allegations concerning Spain: Denies 
the allegations in so far as they are intended to refer 
to Socony, unless the Complaint by alleging that a 
‘‘cartel’’ was set up in Spain intends to refer to activities 
initiated in 1942 by the United States Government in 
cooperation with the Spanish Government; 


Alleges that at all times the business of Socony in 
Spain, and since 1939 of the other American companies 
has been limited to lubricating oils; 


that in 1942 the United States Embassy in Spain after 
consultation with Secretary of State Cordell Hull and with 
Assistant Secretary of State Dean Acheson initiated and 
worked out a program to supply the petroleum require- 
ments of the Spanish market; 


that the Spanish Government agreed to the program pro- 
posed which provided that 25% of the importation of 
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lubricants was to be allocated to the four foreign com- 
panies who had done business in lubricating oils in Spain 
prior to World War II, i.e., the American companies Socony, 
Jersey, and Atlantic Refining Company and the foreign 
company, Royal Dutch-Shell* ; 


that said Embassy was advised by the State Department 
to work out the allocation of petroleum products; 


that it did so, after consulting with the importing com- 
panies, on the basis of Spanish Customs records of lubri- 
eating oil imports during the years 1933, 1934 and 1935, 
representing the last normal period in Spain when there 
was no currency control; 


that said method was reported to the State Department 
in Washington and approved by it and was later reviewed 
by a committee of the State Department which visited 
Madrid during the operation of this method of allocation; 
that the Embassy in Spain was in control of oil imports 
into Spain from 1942 until 1946; 


that thereafter the Spanish Government controlled imports 
into Spain by its allocation of foreign currency, except 
where an importer already had foreign currencies avail- 
able to it from sources other than the Spanish Government, 
in which case it was free to import petroleum products 
against such currencies; and 


that said allocations between the four foreign companies 
were made on the same percentages as had been 
established by said Embassy, except that when sterling 


*The term “Royal Dutch-Shell” as used herein means the partnership 
between Shell Transport & Trading Company Limited, a British company, and 
the Royal Dutch Petroleum Company, a company organized under the laws of 
The Netherlands. This partnership has a large number of subsidiary companies 
operating throughout the greater part of the world in all phases of the petro- 
leum business. The major subsidiary companies are Shell Petroleum Company 
Limited, Anglo-Saxon Petroleum Company Limited, and Bataafsche Petroleum 
Maatschappij and all major subsidiaries are 40% owned by Shell Transport & 
Trading Company Limited and 60% owned by Royal Dutch Petroleum 
Company. 
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was the only currency available the Spanish Government 
gave almost the entire allocation to Royal Dutch-Shell. 


As to the allegations concerning Cuba and other 

Latin American countries: Denies the allegations of the 
Complaint in so far as they are intended to refer to Socony, 
unless the Complaint intends to refer to activities 
initiated in 1936 by the Argentine Government when it 
commenced taking an active part in all phases of the 
petroleum business in Argentina through Yacimientos 
Petroliferos Fiscales (YPF) which operated as an 
oil company but which was and is a branch of the 
Argentine Government; 
that at the insistence of YPF certain agreements were made 
in 1936 and 1937 between YPF and the other companies in 
Argentina establishing quotas and prices for gasoline and 
covering other commercial practices; 
that disputes were to be resolved by a ‘‘Tribunal’’, the 
President of which had to be approved by the President of 
Argentina; 
that these agreements, which had been consolidated in 1940, 
were terminated by YPF effective March 31, 1948 when 
certain of the provisions began to hamper rather than 
help YPF; and 

Alleges that the only products of Socony covered in 
the Complaint now distributed in Latin America are 
lubricating oils and that these are sold through local 
distributors who are independent contractors, except in 
Mexico and Venezuela where subsidiaries of Socony mar- 
ket. 


30. As to subparagraph (0) of Paragraph 9: Denies 
generally as above and admits that it entered into certain 
contracts in 1947 relating to Arabian American Oil Com- 
pany (hereinafter sometimes referred to as ‘‘Aramco’’) 
and Trans-Arabian Pipe Line Company (hereinafter some- 
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times referred to as ‘‘Tapline’’), true copies of which are 
set forth in the Socony Compilation, Document Nos. 2 to 8 
inclusive; and 


Alleges that further pertinent facts and circumstances 
are set forth in Paragraph 70 e¢ seq. 


31. As to subparagraph (p) of Paragraph 9: Denies 
generally as above and admits that on November 3, 1948, 
NEDC entered into a written contract a true copy of 
which is set forth in the Socony Compilation as Document 
No. 1. 


32. As to subparagraph (q) of Paragraph 9: Denies 
generally as above and alleges that it purports to relate 
to matters within the knowledge of Gulf and not of this 
defendant. 


33. As to subparagraph (r) of Paragraph 9: Denies 
generally as above and alleges that it purports to relate 
to matters within the knowledge of Jersey and not of this 
defendant, except that it admits that Jersey and Anglo- 
Iranian entered into a 20 year contract providing for the 
sale by Anglo-Iranian to Jersey of crude oil from Kuwait 
and Iran. 


34. As to subparagraph (s) of Paragraph 9: Denies 
generally as above and admits that it entered into agree- 
ments with Anglo-Iranian dated September 25, 1947, March 
1, 1948 and March 24, 1948, true copies of which are set 
forth in the Socony Compilation, Document Nos. 14, 16 
and 21; and 


Alleges that further pertinent facts and circumstances 
are set forth in Paragraph 75 et seq. 


35. As to subparagraph (t) of Paragraph 9: Denies 
generally as above and alleges that it submitted a bid on 
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or about February 21, 1950, to the Armed Services Petro- 
leum Purchasing Agency of the United States Government 
offering to sell Arabian crude at a price reflecting 
Socony’s prevailing market price at Ras Tanura in Saudi 
Arabia subject to Socony’s specific terms and conditions 
of sale, and submitted a bid to the same Agency on or 
about May 31, 1950, offering to sell Arabian crude at a 
price reflecting Socony’s prevailing market price at Ras 
Tanura, Saudi Arabia subject to Socony’s specific terms 
and conditions of sale. 


36. As to subparagraph (u) of Paragraph 9: Denies 
generally as above and alleges that it purports to relate 
to matters within the knowledge of Socal and Texas and 
not of this defendant. 


37. As to subparagraphs (v) and (w) of Paragraph 
9: Denies generally as above. 


38. As to Paragraph 10: Denies the allegations 
contained therein in so far as they are intended to refer 
to Socony; 


Alleges that it is without knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions contained therein in so far as they are intended 
to refer to the other defendants except as hereinafter 
alleged; and 


that Socony has a stock interest, to the extent and in 
the manner indicated, in the following companies set forth 
in Paragraph 10 and in no others of the listed companies, 
and that as to these companies in which Socony has a 
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stock interest, the other owners, general nature of busi- 
ness and area of operation are as follows: 


(a) In Standard-Vacuum Oil Company, Socony 
holds a direct 50% stock interest and Jersey holds a 
00% stock interest. This company is engaged in 
producing, refining, transporting and marketing 
petroleum in parts of Africa, Asia and Australasia. 
For further details concerning this company see 
Paragraph 85 et seq. hereof. 

(b) In Arabian American Oil Company, Socony 
holds a 10% direct stock interest; and Socal, Texas 
and Jersey also have stock interests therein. This 
company is engaged in the business of producing 
and refining petroleum in Saudi Arabia. For fur- 
ther details concerning this company see Paragraph 
70 et seq. hereof. 

(c) In Colombian Petroleum Company, Socony 
has no direct stock interest but it does, as indicated 
in subparagraph (h) below, have an interest in 
Colsag Corporation which holds a 99.854% direct 
interest in Colombian Petroleum Company. This 
company is engaged in exploration, production and 
refining in Colombia. For further details concern- 
ing this company see Paragraph 91 hereof. 


(d) In Ultramar Petroleum Company, Socony 
holds a 50% direct stock interest and Texas has the 
remaining interest. This company is a holding 
company for securities in companies which formerly 
engaged in exploring, refining and marketing in 
Argentina, but this business has been sold to the 
Argentine Government and the subsidiary com- 
panies are no longer engaged in the petroleum 
business. 

(e) The Nederlandsche Koloniale Petroleum 
Mij. changed its name in 1946 to N. V. Standard- 
Vacuum Petroleum Maatschappij. Socony has no 
direct stock interest in said company but Standard- 
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Vacuum, referred to in subparagraph (a) above, 
holds its entire stock interest directly. This com- 
pany is engaged in exploration, production and 
refining in Sumatra and Java. 


(f) The New Zealand Petroleum Company be- 
came inactive in 1944 and was liquidated on March 
17, 1952. Prior to liquidation Socony had no direct 
interest, but Standard-Vacuum, referred to in sub- 
paragraph (a) above, had a wholly owned subsidi- 
ary, Vacuum Oil Company Pty. Ltd., which held a 
35.21% direct stock interest. The remaining inter- 
ests were owned by California-Texas Investments, 
Ltd., and Shale Oil Investigations Proprietary Ltd. 
This company was engaged in exploration in New 
Zealand. 


(g) In Nederlandsche Nieuw Guinee Petroleum 
Maatschappij, Socony has no direct stock interest, 
but Standard-Vacuum, referred to in subparagraph 
(a) above, holds a 40% direct stock interest. The re- 
maining interests are owned by N, V. De Bataafsche 
Petroleum Maatschappij and indirectly by Socal 
and Texas. This company is engaged in explora- 
tion and production in New Guinea. For further 
details concerning this company see Paragraph 
87 hereof. 


(h) In Colsag Corporation, Socony has a 50% 
direct stock interest and the remaining interest is 
owned by Texas. This company is a holding com- 
pany for securities of three companies operating in 
South America. For further details concerning this 
company see Paragraph 91 hereof. 


(i) In South American Gulf Oil Company, So- 
econy has no direct stock interest, but Colsag 
Corporation, referred to in subparagraph (h) above 
has a 100% direct stock interest. This company 
operates a pipe line in Colombia. For further 
details concerning this company see Paragraph 91 
hereof. 
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(j) In Compania de Petroleos Gran Colombia, 
Socony originally held a direet stock interest of 
33144% and the remaining interests were held by 
Socal and Texas. In 1946 Socony and Texas ac- 
quired Socal’s interest and Texas and Socony held 
a direct stock interest of 50% each from 1946 until 
the company was dissolved in May 1948. This com- 
pany was engaged in exploration in Colombia and 
had only a small concession and never found any 
oil. 


(k) In Mediterranean Refining Company, Socony 
originally held a 100% stock interest. In December 
1947 it sold 50% of its interest to Caltex, and on 
December 27, 1948, it sold the remainder of its 
entire stock to Caltex, in which Socony has no stock 
interest, direct or indirect. This company, during 
Socony’s participation, was not engaged in business, 
but held a concession for the building of a refinery 
in Lebanon. 


(1) In Middle East Pipelines, Ltd., Socony, until 
1952, held a _ direct stock interest of 14.4% 
which interest was at that time transferred to its 
wholly owned subsidiary, Socony-Vacuum Overseas 
Supply Company, which subsidiary in 1952 sold the 
entire interest to a third party, Anglo-Iranian, in 
which Soecony has no stock interest, direct or in- 
direct. Prior to this sale the remaining interests 
were held by Jersey and Anglo-Iranian. This 
company was planning to build a pipe line from the 
Persian Gulf to the Mediterranean which was never 
started. 


(m) In Trans-Arabian Pipe Line Company, 
Socony holds a 10% direct stock interest. The other 
interests are held by Socal, Texas and Jersey. This 
company operates a pipe line which runs across Saudi 
Arabia, Jordan, Syria and Lebanon and transports 
Aramco oil to the Mediterranean. For further de- 
tails concerning this company see Paragraph 72 
hereof. 
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(n) In Oldenburgische Erdoel G.m.b.H. (called 
Oldenburger Erdol in the Complaint), Socony has no 
direct stock interest but a wholly owned subsidiary 
(Westoel G.m.b.H.) of a wholly owned subsidiary 
(Deutsche Vacuum Oel A.G.) has a one-third direct 
stock interest and the remaining interest is held by 
Gewerkschaft Brigitta. This company holds a 
concession in Germany on which exploration and 
production work is being carried out. 


(o) In  O6esterreichische Mineraloelwerke, 
G.m.b.H., Socony has no direct stock interest but 
a wholly owned subsidiary (Deutsche Vacuum Oel 
A.G.) has a 50% direct stock interest. The remain- 
ing interest is held by Deutsche Shell A.G. 
This company was engaged in the operation of a 
pipe line and a refinery in what is now the Soviet 
Zone of Austria. The properties of this com- 
pany were physically seized by the Russians in 
1947. 


(p) In Companhia Africana de Petroleos, S.A.R.L. 
Socony has no direct interest but Standard-Vacuum 
Oil Company, referred to above in subparagraph 
(a), held a one-third direct stock interest until the 
dissolution of the company in February of 1949. 
The remaining interests were held by D’Arcy 
Exploration Company, Limited and Anglo-Saxon 
Petroleum Company, Limited. This company was 
organized to secure a concession in Mozambique, and 
when the concession was given to someone else the 
company was dissolved. 


(q) Muskeg Syndicate is believed to be a collo- 
quial misnomer for the Northern Foothills Agree- 
ment of April 17, 1945. It is not a stock corporation 
but was in the nature of a contractual arrangement 
for sharing financial and geological risks in a 
highly speculative exploration and production ven- 
ture in a remote area of Canada where exploration 
costs were exceedingly high. Socony-Vacuum Ex- 





Rao ie ee Nei 





<p 18a ts ys PE LATS Bilt 





ANTITRUST AND MONOPOLY PROBLEMS S61 


ploration Company (a wholly owned Socony sub- 
sidiary) was one of the parties to this contractual 
arrangement. The other companies were Imperial 
Oil Co. Ltd., Shell Oil Company of Canada, Ltd., 
McColl-Frontenaec Oil Co., Ltd., and Gulf Research 
and Development Company (later succeeded by 
Canadian Gulf Oil Company). Imperial gave notice 
of withdrawal in 1948. For further details concern- 
ing this agreement see Paragraph 95 hereof. 


(r) In Near East Development Corporation, 
Socony held a 50% direct stock interest until Octo- 
ber 1951, when this interest was transferred to its 
wholly owned subsidiary Socony-Vacuum Overseas 
Supply Company; the remaining interest is owned 
by Jersey. This company is a holding company 
which holds stock in IPC and other Middle Kast 
producing companies in which the shareholders of 
IPC are also the shareholders. For further details 
concerning this company see Paragraph 60 et seq. 
hereof. 


and denies that such interests, whether direct or in- 
direct, were for the purpose or with the effect alleged. 


39. As to Paragraph 11: Denies the allegations con- 
tained therein. 
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Ill 
ACQUISITION OF CRUDE PRODUCTION 
Further Answering the Allegations of the Com- 
plaint as to the Acquisition by Socony of Rights in 


the Production of Crude Petroleum, Particularly Para- 
graphs 9(b), (0), (p), (s) and 10, Defendant Socony 


Alleges as Follows: 





40. Socony* did not acquire any of the rights in 
crude production which are attacked in the Complaint 
pursuant to any plan or agreement with others to 
monopolize or restrain commerce in petroleum or its 
products. On the contrary, Socony made these acquisi- 
tions as a matter of its own independent determination to 
deal with a critical competitive situation. 


A. The Fundamental Competitive Problem 


41. Prior to the dissolution decree in the Stand- 
ard Oil Case in 1911, the Standard Oil Company of New 
York, now Socony-Vacuum Oil Company, Inc., (referred to 
herein as Socony) and the Vacuum Oil Company (referred 
to herein as Vacuum) were both subsidiaries in the 
Standard Oil Group. With the approval of the same 
Court in 1931 Socony acquired the business and assets of 
Vacuum. Socony is a publicly owned company, having 
some 174,000 stockholders and with no one stockholder 
holding more than 3% of its stock. 


42. Prior to the decree in 1911, Socony functioned 
primarily as a marketing department within the Standard 
Oil Group, and Vacuum specialized in that group as 
manufacturer and marketer of high-grade lubricants. 


* In order to make a full and complete statement as to the business activities 
of Socony in this Answer, the activities of Socony and its subsidiaries are 
included within the general use of the term “Socony” herein. Those companies 
listed in Paragraph 10 of the Complaint in which Socony has some direct or 
indirect financial interest, as set forth in Paragraph 38 above, are not included. 
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After the decree they found themselves with extensive 
marketing organizations but no supplies of crude oil 
and only limited refining facilities. Socony had been 
primarily a marketer of kerosene in New York and 
the New England states and in the Far East, while 
Vacuum distributed its products very widely throughout 
the world. At the same time the whole pattern of the 
industry both in the United States and abroad was under- 
going radical changes in three respects: (1) With the 
development of the automobile, gasoline was becoming 
the primary product. (2) In the United States the dis- 
covery of vast new supplies of crude oil in Texas and in 
the Midcontinent Area had led some crude producers, large 
and small, to integrate their operations by adding refining 
facilities and then marketing the products which they 
produced. (3) Abroad, powerful competitors were also 
growing up, basing their operations upon crude supplies 
and refining facilities favorably located to foreign markets. 


43. Socony found itself at the end of World War I 
with an extensive marketing business in the United States 
and in foreign countries but with no crude reserves and 
with refining facilities wholly inadequate to supply 
the products it was marketing. It faced the increased 
competition of numerous integrated companies in the 
United States. Abroad it faced the increased com- 
petition of the Royal Dutch-Shell, Anglo-lranian and 
Burmah* companies. These large integrated companies 
had the continuous support of the British and Dutch 
Governments and carried on their marketing business with 
the decisive advantage of large and favorably located 
crude supplies and refining facilities of their own. 


44. Socony had to acquire substantial crude resources 
of its own or accept competitive defeat. From the early 


* Burmah Oil Co. Ltd., is herein called “Burmah”. 
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Twenties to the present time Socony was continuously faced 
with the necessity of curing its competitive disadvantage 
by securing crude oil and products from sources favorably 
located. During this period Socony has built up sources 
of erude production for its world-wide business from zero 
to a quantity which now satisfies about 80% of its refining 
needs. Socony has also built up refinery capacity from 
practically zero to a point which satisfies about 85% of the 
Company’s marketing needs. Compared with the produc- 
tion of the free world, Socony’s crude from such sources 
is only about 4% and compared with the world’s refinery 
capacity, Socony’s capacity is only about 514%. 


B. Characteristics of Crude Production Abroad 
and Difficulties in Securing It 


45. The securing of crude supplies abroad has been 
far more hazardous than and quite different from the same 
problem in the United States. Much larger and more 
speculative investments are generally required. 


46. In the United States the landowner has the right 
to take the oil reserves beneath the surface of his land. 
Ownership of oil under the ground is almost entirely in 
the owner of the surface. As a result the oil rights are 
owned by a large number of persons who themselves engage 
in the oil business on a small seale or who lease their rights 
to others who explore and develop. In most important for- 
eign producing countries the ownership of petroleum and 
other subsurface mineral resources is generally vested 
in the nation in which they oceur. In foreign countries, 
therefore, rights to extract petroleum must generally be 
obtained from foreign governments. The terms under 
which such rights are acquired almost always give the 
foreign government a direct financial interest in the 
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operation, and such governments exercise a large measure 
of control over the operation of a concession. 


47. Throughout much of the period since World War 
I the political relationships of the British and Dutch Gov- 
ernments in certain of the most promising areas, such as 
the Middle East and Indonesia, have been so strong as 
to make it difficult for American companies to secure oil 
rights in competition with such well-entrenched foreign 
companies as Royal Dutch-Shell, Anglo-Iranian and Bur- 
mah. These two Governments have had a strong economic 
and political interest in these companies and, in fact, the 
British Government owns a controlling interest in the capi- 
tal stock of Anglo-Iranian. Socony experienced its most 
severe disadvantage in competition with these foreign 
companies in those markets of the world which can be 
most economically supplied from such areas as Indonesia 
and the Middle Kast. 


48. An exploration and development contract with a 
foreign government usually involves very large areas of 
land. The oil company usually must contract to make 
certain payments of bonuses, annual rentals and royalties. 
Usually the company must also undertake specifie drilling 
or work obligations. All of this often involves expendi- 
tures of tens of millions of dollars, which the operator 
may never get back. Very often, only after a decade 
or more of intensive efforts with the employment of the 
most modern techniques and scientific ingenuity under 
trying conditions is commercial production found, if at 
all. Following this, a long and expensive pipe line fre- 
quently has to be built before a barrel of oil can be 
sold and amortization of the investment in a wasting 
asset can begin. (The cost of the Trans-Arabian pipe line 
was some $200,000,000 and that of the IPC lines from 
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Iraq some $300,000,000.) The extractive petroleum indus- 
try abroad has been characterized by an exceedingly high 
speculative risk. Most of the important foreign areas 
which have been explored for oil resources are deserts 
or jungles where exploration and development have re- 
quired a particularly large investment of capital and a 
unique type of know-how to carry on the work. (In the 
remote Montana of Ecuador, more than $40,000,000 was 
expended on exploration work before the area was given 
up as worthless.) In addition there is a vital factor of 
political risk through expropriation, as has been recently 
illustrated in Iran and before that in Mexico and Bolivia 
as well as behind the Iron Curtain in Russia, Poland, 
Hungary and Rumania. There are also the ever-present 
dangers that would develop in certain vital areas in the 
event of war. 


49. These factors make the search for foreign crude 
production hazardous and expensive. Over the years this 
has meant that relatively few companies were either able 
or willing to take the risks involved. Success has not 
always resulted from the first efforts in a particular area 
of exploration, and there is invariably a period of many 
years between the signing of a concession agreement and 
the production of oil in commercial quantities. Even if 
oil is found, it is a wasting asset which may be exhausted 
long before the initial investment has been recouped. 
Because extraordinary expense and risk and high capital 
investment over many years are necessarily encountered 
before any return is realized, a very large part of the 
exploration for oil in foreign countries has been undertaken 
by foreign companies, such as Royal Dutch-Shell and Anglo- 
Iranian, which had the direct political backing of their 
governments and in which these governments had a strong 
economic interest. Of the American concerns with the 
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large resources needed there have been relatively few 
which were willing to risk their resources in the search for 
foreign crude rather than to direct them to the tremendous 
opportunities for expansion in the United States. It is 
unlikely that Socony would have ever taken these risks but 
for the fact that its world-wide investments in marketing 
facilities were imperiled by its lack of foreign crude sup- 
plies. American and foreign companies without established 
foreign marketing outlets have generally been unwilling to 
make the very large investments necessary to explore for 
and develop fields in such unproven areas as the Middle 
Kast. 


C. Acquisitions of Crude Production Challenged by 
the Complaint (Paragraph 9) 


1. Iraq (Complaint Paragraphs 9(b) and (p)) 


50. Socony’s first successful effort to secure foreign 
crude supplies began in the early Twenties. It was initiated 
at the invitation of the United States Government, and 
was successful only by reason of the support of that Gov- 
ernment. It is now attacked in Paragraphs 9(b) and (p) of 
the Complaint. The circumstances surrounding that effort 
were in substance as follows: 


51. After World War I the United States regarded 
it as highly important from the standpoint of national 
security that American companies secure oil rights in 
the Middle East. At that time the only substantial 
proven reserves in the Middle East were in Iran. Anglo- 
Iranian, in which the British Government had a control- 
ling interest, had the concession rights to those reserves. 


52. The United States felt that it could secure an 
opportunity for American companies to obtain oil rights 
in the adjoining country of Iraq by reason of its partici- 
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pation in World War I and because Iraq was set up as a 
separate country under a British mandate from the League 
of Nations as a result of that war. The oil rights in Iraq 
were claimed by a British company, Turkish Petroleum 
Company, Ltd. (later called the Iraq Petroleum Company, 
and hereinafter referred to respectively as ‘‘TPC’’ and 
‘*IPC’’). } 


53. The claims of TPC to the oil rights in this area had 
their origin in the early struggle for those rights between 
the Deutsche Bank and the Anglo-[ranian interest, each 
supported by its respective government. These differ- 
ences were adjusted on the eve of World War I by 
turning over to TPC the respective rights which 
each claimed to have received from the Turkish Gov- 
ernment and from the Sultan personally. Stock interests 
in TPC were issued to the Deutsche Bank, and to sub- 
sidiaries of Anglo-lranian and Royal Dutch-Shell. Calouste 
S. Gulbenkian, who had been active in the transaction, 
was recognized as entitled to a ‘‘beneficiary 5% interest 
without voting rights’’ to be contributed equally by the 
Anglo-Iranian and Royal Dutch-Shell interests. These 
arrangements were incorporated in the so-called ‘‘ Foreign 
Office Agreement’’ signed in 1914 on behalf of the German 
Government, the British Government, the National Bank of 
Turkey, Deutsche Bank and the Royal Dutch-Shell and 
Anglo-Iranian subsidiaries. The participating groups also 
agreed not to interest themselves except through TPC in the 
production or manufacture of crude in the territory of the 
Ottoman Empire with certain exceptions. The territory so 
defined by the Governments of Great Britain and Germany 
and agreed to by the parties has been referred to as the 
‘‘Red Line Area’’ and is so referred to, though inac- 
curately, in Paragraph 9(b) of the Complaint. 
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54. In the course of the War, the German interest 
in TPC was confiscated by Great Britain as enemy 
property. After the War, pursuant to the ‘‘San Remo 
Agreement,’’ the French Government, as mandatory power 
over an area on the Mediterranean coast, gave its consent 
to the construction of two pipe lines through that area 
from the Irag and Iranian fields. In return therefor the 
former German shares mentioned above were turned over 
to the French Government. In 1924 these shares were 
transferred to a company formed in 1923, Compagnie 
Francaise des Petroles (called CFP), in which the French 
Government held and still holds a substantial stock inter- 
est. 


55. The United States questioned the validity of 
TPC’s claim of rights to the Iraq concession. It reiterated 
a position previously taken that all the resources of the 
area should be developed on a non-exclusive and non- 
discriminatory basis with equality of opportunity for all, 
irrespective of nationality. The British Government took 
the position that the rights to crude oil in the old Turkish 
Empire in the Middle East had already validly vested in 
TPC and could not properly be disturbed. However, it 
finally consented to negotiations for some participation in 
that company by American interests. 


56. After World War I the United States Government 
indicated that it would act on behalf of all interested 
American petroleum companies to assist them in obtain- 
ing rights in Iraq oil. The Government inquired which, if 
any, American companies would be interested in acquiring 
such rights. While fourteen companies originally 
responded, only twelve attended a meeting in Washington 
in 1921. Of these all but seven dropped the project at an 
early stage. Ultimately five of these companies, including 
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Socony, acted to secure an interest in TPC. The Govern- 
ment, speaking through its Secretary of State, the late 
Chief Justice Hughes, approved of these companies 
negotiating with TPC to secure a participation in the oil 
rights claimed by TPC. 


57. These negotiations, begun in 1922, continued until 
1928. The United States and the American companies 
sought to limit the scope of the rights in Iraq claimed by 
TPC and to leave as large areas as possible open to further 
concession and exploration. They objected particularly 
to the ‘‘Red Line Area’’ provision, insisted upon by 
TPC’s participants. This was a restatement of the ‘‘Red 
Line Area’’ provision which was incorporated in the 
‘*Foreign Office Agreement’’. 


58. The American companies and the United States 
Government were unable to overcome the insistence upon 
the continuance of this ‘‘Red Line Area’’ provision and 
upon its being embodied in any agreements by which 
American companies should become participants in the 
rights of TPC. After diplomatic exchanges with the 
British Government, the United States Government recog- 
nized that this arrangement was historically an essential 
part of the transaction. Moreover, the ‘‘Red Line’’ pro- 
vision of the 1928 agreement seemed to assure the 
American companies of an opportunity to participate in 
any new discoveries of crude oil in an area in which it then 
appeared they would otherwise have had difficulty in 
securing oil rights because of the influence of Great 
Britain and France. 


59. Under these circumstances Socony and the other 
American companies concluded arrangements to acquire 
an interest in TPC on the basis of the terms offered. The 
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transaction was entered into with the approval of the 
United States, expressed through the Department of State, 
as being in accord with the open-door policy of the 
United States. The respective stock interests in TPC 
at the conclusion of these arrangements were as follows: 


Anglo-Iranian (British) .-........................... 23.75% 
Royal Dutch-Shell (British-Dutch) -........ 23.75% 
CP | CRO hhh Lida 23.75% 
American participation —...................-.---- 23.75% 
Fe IORI ichmnnrenien~eenisicenees 5% 


60. The five American companies took their stock par- 
ticipations in TPC through the formation of a holding 
company, the Near East Development Corporation (one 
of the companies referred to in Paragraph 10 of the 
Complaint and hereinafter called ‘‘NEDC’’), in which 
they owned all the stock. NEDC stock was originally 
owned 25% by Jersey, 25% by Socony, 1624% by Atlantic 
Refining Company, 1624% by Gulf Refining Company 
and 1624% by Pan American Petroleum and Transport 
Company. Later Atlantic Refining, Gulf, and Pan Ameri- 
can chose to abandon their participations in the enter- 
prise. Socony purchased a portion of their stock and 
thereby acquired a 50% interest in NEDC; Jersey by 
similar purchases acquired the rest of the remaining 50%. 


61. The American group had insisted that TPC should 
not be a marketing organization but instead a service 
organization which would explore for, develop, extract and 
transport the crude petroleum and turn it over in pro- 
portion to the respective interests of the stockholders in 
TPC at substantially the expense of performing these 
services. The companies interested might then proceed to 
deal with marketing the crude oil and any products pro- 
duced therefrom on any terms and in any manner 
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they saw fit subject, of course, to governmental interest 
and control. The interested foreign governments and the 
interested foreign companies finally acceded to the Ameri- 
can position. Thus the enterprise was a joint one only 
in production of crude and in pipe line transportation to 
deep sea ports. Each of the participants has the right to 
secure a portion of crude production from the company at 
a price of one shilling per ton over cost. TPC (the name 
of which was changed to IPC in 1929) was thus not set up 
to be a profit-making enterprise, but as an enterprise to 
provide crude oil to the participants therein substantially 
at cost. Originally the right to crude was_ based 
on percentages of stock ownership. More recently and 
since 1948 the principle underlying these arrangements 
has been to permit any stockholder to purchase an addi- 
tional amount to satisfy its needs even beyond these per- 
centages to the extent that technical facilities and available 
capital permit. 


62. In 1948 the participants in IPC, at the insistence 
of the American companies, agreed that if the Red Line 
Agreement were still operative, it was then cancelled. 
This 1948 Agreement is referred to in Paragraph 9(p) 
of the Complaint but does not, as therein stated, reaffirm 
the provisions of the original Red Line Agreement. The 
1948 Agreement and the prior Agreements to which it 
related whereby Socony and the American companies had 
acquired their interest in TPC are set forth in the Socony 
Compilation, Document Nos. 1, and (a), (b) and (ce) 
thereof. 


63. Throughout its 25 years of participation Socony’s 
net earnings after taxes from its sales of crude derived 
through NEDC have amounted to $37,330,000, while during 
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the same period it has expended through NEDC $67,754,- 
000. Socony’s participation in NEDC gave it an interest in 
crude oil rights not only in the concession originally held 
by TPC but also in other concessions in the Mosul and 
Basrah fields of Iraq, in the shiekdoms of Qatar and the 
Trucial Coast of the Persian Gulf, and in other areas of 
the Middle East, in all of which the shareholders of IPC 
are interested under the same terms as those applying 
to the IPC Concession, as described in Paragraphs 61 and 
62 above. 


64. The commercial production of crude oil by IPC (in- 
cluding Basrah and Mosul) began in Iraq in 1934 and has 
progressively risen to a figure of about 121,000,000 barrels 
produced in 1952. Socony has exercised its rights in this 
production, and in 1952 received about 15,000,000 barrels of 
crude oil. Practically all of the erude which Socony has 
received over the years from IPC has flowed into its nearby 
markets in Africa, the Near East and Europe and has aided 
Socony to counter-balance the advantage of foreign com- 
panies in marketing in foreign countries. It has, in fact, 
helped Socony to remain in certain foreign markets which 
it would otherwise have lost. Socony’s participation in IPC 
and NEDC was not intended to create and has not resulted 
in and does not threaten any monopolization of or undue 
or unreasonable restraint upon the interstate or foreign 
commerce of the United States. 


2. Socony’s Need for Additional Sources of 
Middle East Crude 


65. Socony’s participation in Iraq (11.875%), left it 
still short of foreign crude. This short position was fur- 
ther intensified after World War II by the necessity of 
developing sources of crude and products to meet the 
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increased demands of Europe and the Mediterranean area, 
and to replace Rumania as a source for products after 
the industry there was nationalized and became unavailable 
to the free world. 


66. For these purposes Socony naturally focused its 
attention on the Middle East. Production there would be 
nearer to its markets in short supply, and since the ''hirties 
the Persian Gulf and contiguous areas had been the scene 
of extensive exploration and development of new oil 
reserves. 


67. In the Middle East, the location of a completely 
new area, securing a concession, exploring and, if success- 
ful, developing a new producing area and pipe line system 
would have involved not only many years delay, but it also 
would have necessitated a long-term commitment of per- 
haps hundreds of millions of dollars in a speculative 
venture. Furthermore at that time there appeared to be 
no desirable areas available. 


68. However, two other avenues were open to Socony 
to meet its needs in this area, both of which would pro- 
vide crude without long delay. It could either (a) attempt 
to secure rights in an already existing and operating con- 
cession in the Middle East, or (b) try to contract for a 
purchase of crude oil to be produced in this area over such 
a long period of years that it would approximate an acqui- 
sition of an interest in the oil rights themselves. 


69. Socony, therefore, decided to explore both alter- 
natives in the hope that crude oil might be made immedi- 
ately available for its then urgent need to supply its 
marketing outlets. As matters developed Socony found 
that both alternatives could be followed. It, therefore, 
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divided its risks and committed itself to each approach. 
Thus, it secured a participation in an existing and opera- 
ting concession in Saudi Arabia (the subject matter of 
Paragraph 9(0) of the Complaint) and, in effect, secured 
by contract a long-term interest in crude production in 
Iran and Kuwait (the subject matter of Paragraph 9(s) 
of the Complaint). 


a. Saudi Arabia (Complaint Paragraph 9(0) ) 


70. In 1946, when Socony was looking for additional 
sources of crude in the Middle East, Texas and Socal 
each owned a one-half interest in Aramco (one of the com- 
panies referred to in Paragraphs 9 and 10 of the Com- 
plaint), which had an extensive concession in Saudi 
Arabia. Crude oil was first produced there in commercial 
quantities in 1938. In the early Forties the vast produc- 
tion possibilities in the Saudi Arabian fields became evi- 
dent, and during World War II the importance of the 
further development of Middle Kast oil to the defense of 
the free world became more and more apparent. 


71. By 1946, however, it was clear that very heavy 
capital expenditures would be necessary for further ex- 
ploration and development of the Saudi Arabian fields and 
particularly for the construction of a pipe line across 
a thousand miles of desert to transport the crude produced 
to the Mediterranean. The risks, political and otherwise, 
involved in any such heavy investments in that area were 
manifest. Socal and Texas offered to dispose of a sub- 
stantial portion of their respective interests in Aramco on 
terms that would enable them to enlist the requisite addi- 
tional capital and to realize on a part of their investment 
in Saudi Arabia. 
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72. In 1947 Socony entered into various contracts 
with Socal, Texas, Caltex Oceanic, Ltd., Jersey, Aramco, 
and Tapline (one of the companies referred to in Para- 
graph 10 of the Complaint). Under these agreements 
Socony subsequently obtained a 10% stock interest in 
Arameo and in Tapline. Socony risked a very substantial 
sum as its initial investment in this venture. In addition, 
Socony had to guarantee its proportionate share of 
$125,000,000 borrowed to help finance the construction of 
Tapline’s pipe line to Sidon on the Mediterranean, the 
total cost of which ultimately exceeded $200,000,000. 


73. Under the Off-Take Agreements entered into with 
Arameo the stockholders of Aramco or their subsidiaries 
received options to acquire percentages of the crude oil 
produced and products locally refined. Each off-taker has 
used or sold the amounts it purchased in such manner and 
on such terms as each saw fit and substantially as if 
such oil had been produced from concessions separately 
owned by it. Socony urgently needed this additional 
source of crude supply to help it meet the competition of 
strong competitors in foreign markets, but the use of such 
erude and products was in no way restricted to foreign 
markets. (For Arameo and Tapline contracts and agree- 
ments see Socony Compilation, Documents Nos. 2 to 13 
inclusive. ) 


74. The Government of the United States was kept 
currently advised by Socony of its acquisition of an inter- 
est in Arameo and Tapline. Socony, having discussed the 
matter with the United States Government, had every reason 
to believe that its participation was in line with the com- 
mon objectives and interests of both Saudi Arabia and the 
United States. This participation has not restrained the 
ecommerce of the United States. Asa result of the risking of 
American capital in Saudi Arabia, the enterprise has con- 

















ANTITRUST AND MONOPOLY PROBLEMS 877 
tributed to the development of Saudi Arabia and has pro- 


vided a vast supply of oil for the common defense of the 
free world. 


b. Contract with Anglo-Iranian for Rights to Kuwait 
and Iranian Crude (Complaint Paragraph 9(s) ) 


7d. Socony’s participation in Aramco would only par- 
tially meet its need for crude from the Middle Kast. At 
the time Socony contracted to acquire its interest in 
Aramco it was also negotiating a contract for rights to a 
twenty-year supply of crude from the Persian Gulf. 


76. Anglo-Iranian in 1947 contemplated the constrye- 
tion of a pipe line through which crude might flow from 
the Persian Gulf area to the Mediterranean. To help 
finance such an expensive undertaking and particularly to 
secure dollar funds for this pipe line construction, Anglo- 
Iranian agreed to sell crude oil from Kuwait or Iran to 
Socony at a price regarded by Socony as favorable in 
return for Socony’s agreeing to provide certain capital 
funds for such a pipe line. Socony thereby obtained rights 
to a large volume of much needed crude production for a 
twenty-year period on satisfactory terms. For practical 
purposes, it was as if Socony had secured a participation 
for a long period of years in an already established pro- 
duction of erude. The agreement was embodied in two 
contracts dated September 25, 1947 and March 1, 1948 
but under which purchases were to begin only upon 
completion of the projected pipe line. Contrary to the 
allegations of Paragraph 9(s) of the Complaint, neither 
of these two contracts with Anglo-Iranian required 
Socony to import the crude oil into the United States and 
neither contract stipulated where the products produced 
therefrom should be marketed. The terms, however. 
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were generally more favorable to using the crude in 
Europe, Africa or the Western Hemisphere than in the 
Far East. (Socony Compilation, Documents Nos. 14, 16, 
22, 23 and 26.) 


77. Anglo-Iranian also agreed to sell crude to Socony 
under an interim contract which was to be effective only 
until the completion of the pipe line. From 1948 through 
1951 crude was purchased under this interim contract, 
which stipulated that the crude should be shipped to 
and refined in the United States. The interim contract 
containing this restriction was terminated on or about 
January 1, 1952, pursuant to amendments to the two 
purchase contracts referred to in Paragraph 9(s) of the 
Complaint. These amendments were made in the light 
of changed conditions and provided that the two con- 
tracts be put in immediate operation and that Socony’s 
obligation concerning the financing of the pipe line be 
terminated (For Anglo-Iranian contracts see Socony Com- 
pilation, Documents Nos. 14 to 26 inclusive.) 


78. Coincident with dealing with Socony, Anglo- 
Iranian was also negotiating a crude supply contract 
with Jersey in order to secure additional dollar funds 
for pipe line construction. The United States Gov- 
ernment knew of these negotiations. Great interest was 
expressed by it in the acquisition of such supply rights by 
American companies and in the construction of the pipe 
line to bring to the Mediterranean the larger source of 
erude supply which this transaction would make possible. 
Tt was stated that this was in the interest of the United 
States. Socony by obtaining this needed crude supply 
has not restrained the commerce of the United States. 








ANTITRUST AND MONOPOLY PROBLEMS 


D. Exploration and Production, Including Com- 
panies in Paragraph 10 of the Complaint 


79. While participation in Iraq was the first major 
foreign effort of Socony to secure foreign crude sources, 
it was not until 1934, over ten years after Socony be- 
came interested, that it received any crude from Iraq. 


80. Meanwhile the purchase by Socony of Vacuum’s 
assets in 1931 led to a critical survey of the Company’s 
situation, and it was realized that the search for crude oil 
theretofore made by the two companies fell far short of 
what was required to provide reasonable protection for 
the enlarged Company’s substantial investment in market- 
ing and refining. It was then recognized that every effort 
within the Company’s financial resources must be made 
to increase its self-sufficiency in crude oil, both in the 
United States and abroad. In the United States, with a 
large volume of crude available for purchase from pro- 
ducers, it seemed that the Company would probably 
be able to continue to rely upon buying a substantial part 
of its supplies at competitive prices. It concluded, how- 
ever, that in spite of the then large production in the 
United States, the time would come when both the out- 
side world and even the United States would be increas- 
ingly dependent upon foreign sources of supply. 


81. Socony began to embark on a systematic for- 
eign exploratory effort primarily for two reasons: 
First, because substantially all foreign production was in 
the hands of large integrated companies which were com- 
petitors of Socony and, therefore, could not be depended 
upon for supplies. Second, because a long period of time 
would elapse between the inception of such an explora- 
tory effort and the development of commercial production 
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in substantial quantities. The decision to embark on such 
an exploratory effort involved facing up to the hazards 
and enormous investments required to realize the objec- 
tives. 


82. The Company’s objective abroad was to build up, 
if possible, its own foreign production to meet its refinery 
and marketing requirements outside of the United States 
and to acquire and develop reserves which in the years 
to come would be available for import into the United 
States as shortages developed here. It was recognized that 
the fulfillment of these objectives would take many years 
and enormous amounts of capital, but each of the steps 
set forth below was a move towards this goal. 


83. It has been the Company’s policy to obtain its ow. 
crude oil reserve in so far as possible without participat- 
ing with others in exploration and production, and with 
lew exceptions, particularly the offshore operations in the 
Gulf of Mexico with their very high speculative risk and 
cost, this policy has been adhered to in its operations 
in the United States. In all instances, however, the Com- 
pany uses or disposes of its own share of the oil. In 
foreign countries it has at times found it necessary to 
join with others in obtaining crude reserves. In some 
cases, as in Iraq, it has been necessary to take a share 
in a concession already obtained by others or be excluded 
from the area. In other cases, where an American com- 
pany, due to political conditions, could not obtain con- 
cessions on its own account it has been necessary to par- 
ticipate in a concession with some politically preferred 
company. Instill others the Company’s available 
resources have been such that an assumption of the entire 
speculative risk was financially unsound. Socony’s alter- 
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native in each of these cases would have been to lose any 
opportunity to participate in potentially or actually 
important crude producing areas and thereby suffer seri- 
ous competitive disadvantages. 


84. To accomplish this objective Socony turned to the 
major producing areas of the world where it could secure 
an interest on a sound economic basis, particularly those 
areas favorably located with respect to its important 
markets. 


Crude Supply secured for the Markets in the 
Indian Ocean and the Far East Area (Com- 
plaint Paragraph 10) 


85. Socony in the Twenties and early Thirties was in 
great difficulties through its lack of crude supplies and 
refining facilities in the Indian Ocean and Far East areas. 
Its foreign competitors had such sources of supply, both at 
the center and on the northern periphery of this area. 
Without a base of crude supplies and refining facilities of 
its own, the marketing business of Socony in this area was 
in danger of further deterioration and even of slowly 
withering away. In the Fall of 1928, the three major 
foreign companies operating in these markets, Royal Dutch- 
Shell, Anglo-Iranian and Burmah, joined in forming 
a new company to handle this market. Socony was, there- 
upon, faced with one large joint British-Dutch operation 
in a marketing area where British and Dutch interests 
were paramount, and where they had most of the known 
crude sources and refining facilities. The only other known 
erude oil resources and refining facilities in this area 
were owned by Jersey in Sumatra. These were remote 
from any marketing facilities of Jersey but adjacent to 
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those of Socony. There was no possibility that Jersey 
would relinquish these supplies and facilities entirely, but, 
in 1933, Jersey and Socony each agreed to sell its respec- 
tive business to a new company, Standard-Vacuum, in which 
Socony and Jersey each received half of the stock. Stand- 
ard-Vacuum thus acquired the complementary producing, 
refining and marketing facilities essential to successful 
competition in this area. 


86. In this situation the area in which the new com- 
pany would function in its production, refining and market- 
ing activities was described so as to express the natural 
scope of its activities. In the initial agreements between 
the new company’s stockholders, providing for the trans- 
fer of their respective businesses in. the Indian Ocean and 
Far East area, it was also provided that the stockholders 
would not operate in Standard-Vacuum’s area. This 
provision ceased to be operative by amendment of the 
agreement in 1946. 


87. The commerce in which Standard-Vacuum engages 
is substantially the domestic commerce of the various 
East African, Asiatic and Australasian countries in which 
it produces, refines and markets, and the commerce 
between these countries. Standard-Vacuum has, since 
World War II, restored and expanded its producing and 
refining facilities in Sumatra and is building refineries 
in India, Australia and South Africa. The governmental 
authorities in Dutch New Guinea have given a concession for 
the exploration and development of this wilderness area, to 
be carried on by a Netherlands company, Nederlandsche 
Nieuw Guinee Petroleum Maatschappij (referred to in 
Paragraph 10 of the Complaint and in this Answer in 
Paragraph 38). Thereafter Standard-Vacuum obtained 
a part of the stock of that company, in which Royal Dutch- 
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Shell was also interested. This was the only practicable way 
an American company could obtain any interest in a 
concession in Dutch New Guinea. Texas and Socal also 
obtained an indirect interest in this company. Each of 
these companies will have rights in any production that 
may be secured, and each will use or market separately 
any crude it obtains. 


88. This method of handling the competitive problem 
of Socony in the Indian Ocean and Far East area has not 
restrained the foreign commerce of the United States. In- 
stead, it has enabled an American company to remain in the 
business of marketing bulk products such as gasoline and 
kerosene, and to continue the exports of its lubricating 
oil and other specialties from the United States for a 
longer time and in a larger volume than would otherwise 
have been practicable in an area which is naturally sup- 
plied out of local resources. The formation of Standard- 
Vacuum was well known to the United States Government 
at the time, and the Government has had the occasion to 
request and receive the cooperation of Standard-Vacuum 
in the difficult situations in the Far East during World 
War II and thereafter. 


Venezuela 


89. When Socony turned to Venezuela in 1934 the 
whoie of the Lake Maracaibo area, containing the great 
fields of the country, was under lease. Concessions cover- 
ing many millions of acres had also been granted to 
several companies in the plains area of eastern Venezuela. 
Socony was, however, able to obtain substantial blocks of 
such acreage over a period of years for its own account. 
There it has found and developed a number of small fields 
with a productive capacity of some 70,000 barrels a day, 
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but this required some 15 years and the expenditure of 
70 million dollars in exploration and development before 
current income from the venture began exceeding current 
expense. 


90. Socony also took the initiative in an undeveloped 
area in western Venezuela where it has spent to date 
over 40 million dollars on exploration. Two oil fields have 
been found, but sufficient reserves have not yet been 
proven to justify the very expensive installations and pipe 
lines which would be necessary to provide an outlet to 
the sea. In Venezuela, Socony, in almost all eases, has gone 
it alone and has taken the whole risk in exploring and 
developing the great bulk of the areas in which it has 
interested itself. 


Colombia 


91. In Colombia, Socony has invested millions of 
dollars in exploration of certain areas. In the Barco con- 
cession Socony shared with Texas the risk of heavy 
investment. This concession was originally granted in 
1905 and only came into production in 1939 after 
exploration had been tried over the years by a number 
of companies including two other large American 
companies. After Socony and Texas purchased it they 
invested millions of dollars in developing the field and 
building a 240 mile pipe line over the Andes to the Colom- 
bian seaboard. This Barco operation is referred to in 
Paragraph 10 of the Complaint where reference is made 
to Colsag Corporation, Colombian Petroleum Company 
and South American Gulf Oil Company. Socony’s half of 
the net expenditure had been over $26,000,000 by 1940 when 
current income from the concession for the first time 
equalled current expenditures. Now, some twelve years 
later, Socony is still nearly $10,000,000 short of having 
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recouped its investment. Socony has used or sold its share 
of the crude oil produced in such manner and on such 
terms as it saw fit. 


92. In other areas Socony has borne the entire cost 
of exploration and, after investing millions of dollars, 
has obtained no substantial results. The vast expendi- 
tures were necessitated by the terrain, which is character- 
ized by tropical forests, torrential rains, frequent lack of 
any means of communication, and the hazards of malaria 
and other tropical diseases. All of these were incident 
to the search for crude in this and similar areas. 


Canada 


93. Socony’s first effort in Canada was a highly specu- 
lative one, the drilling of a very deep test well off the 
shore of Prince Edward Island during World War II with 
the encouragement of the American and Canadian authori- 


ties who were anxious to have new petroleum resources 
found at strategic locations in the Western Hemisphere. 
Cities Service Company previously had the concession and 
offered Socony an opportunity to acquire a 50% interest 
therein. Approximately $2,000,000 was spent in an unsuc- 
cessful effort to find oil in this area. 


4. Prior to the recent oil discoveries in Alberta 
and Saskatchewan, Socony began active exploration and 
now has oil mghts in a very considerable number of 
locations in the Western Provinces and in the Northwest 
Territory. Im Western Canada the laws are similar to 
those of the United States in that the owner of the surface 
‘requently has title to the minerals. Socony has obtained 

from a considerable number 


provincial and Dominion governments, and. in a con- 
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siderable number of instances, has shared exploration and 
development costs with different local operators. 


95. In one remote area where exploration costs are 
extremely high, Socony has shared exploration and pro- 
spective development costs with affiliates of Gulf, Texas, 
Shell, and, for a time, Jersey. Under the contract Socony 
will receive its share of any production that may be 
found. (This arrangement appears to be referred to in 
the Complaint, Paragraph 10, as the Muskeg Syndicate.) 


Egypt 

96. Beginning in 1936 Socony carried on elaborate 
exploratory work to secure a source of crude supply in 
Egypt for its local markets in that area. During World 
War II under an arrangement, prompted by the United 
States Petroleum Administration for War, with a local 
company owned by Royal Dutch-Shell and Anglo-Iranian, a 
small amount of commercial crude production was secured 
by Socony and has continued. By virtue of Egyptian gov- 
ernmental requirements, the needs of Egypt for crude oil 
must be satisfied before any oil can be exported. At the 
present time crude from all Egyptian sources amounts to 
approximately 55% of the crude requirements of Egypt 
itself, so that none of Socony’s crude or products are ex- 
ported from Egypt. 


Europe 


97. Socony has endeavored to secure crude production 
in various European countries to supply its marketing 
business. It has carried on exploration or production 
activities at various times in Germany, Austria, Poland and 
Spain. While some crude production resulted from these 
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efforts in Germany, Austria and Poland, in no European 
country has Socony’s indigenous crude been sufficient to 
meet its local marketing requirements. 


In General 


98. Over the past 30 years each of the major elements 
of Socony’s crude production program has been well known 
to the United States Government. These activities in the 
production of crude oil have not restricted or restrained 
commerce in the United States or between the United 
States and other countries. Instead they have contributed 
to an enormous development in crude production the world 
over. This development has made it possible to keep pace 
with the tremendously increasing demands of consumption 
in peace and in war. Without it, commerce everywhere 
would have been constricted; the development of many 
undeveloped countries could not have taken place; the se- 
curity of the free world would have been impaired. 


99. The production of oil in foreign countries is a 
matter within the local economy and sovereignty of those 
countries and is subject to the law of those countries. 
All oil seeured by Socony as a result of its activities in 
foreign countries is used or disposed of, except as regulated 
by governmental authority, by Socony as it sees fit in a com- 
petitive market. 


100. In its search for oil resources, in the acquisition 
of oil rights and in all of its production activities, Socony 
has made its decisions and taken its actions independently, 


with a view to its own interests, in an endeavor to rectify 


its own marketing needs. 
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IV 
SOCONY’S MARKETING IN FOREIGN COUNTRIES 


Further Answering the Allegations of the Com- 
plaint as to Arrangements respecting Marketing Oper- 
ations in Foreign Countries, Particularly Paragraphs 
9(a), (c), (d), (e), (f), (i), (j) and (n), Defendant 


Socony Alleges as Follows: 


101. Socony markets its petroleum products widely in 
the countries of the free world. In most of the countries 
of the free world where Socony does not itself market, 
certain of its specialized products are marketed by inde- 
pendent distributors. 


102. Socony entered on its long and expensive cam- 
paign to acquire sources of crude supply in large measure 
in an effort to make possible the continuance of its market- 
ing operations in foreign countries. Those operations had 
to be carried on in competition with strong foreign com- 
panies, with their own favorably located foreign sources 
of crude and refined products. Socony was necessarily 
at a disadvantage until it could succeed in building up 
support for its marketing activities by acquiring crude 
supplies and refining capacity of its own. 


103. During the years covered by the Complaint the 
conditions under which Socony carried on such marketing 
operations have passed through three periods, each with 
markedly different characteristics. These periods may be 
roughly described as (1) the Great Depression period, 
including onset, depth, and emergence; (2) the World 
War II period, including the post-hostility period of con- 
trols; and (3) the Present Period. Conditions peculiar 
to each of these periods necessarily have been reflected 
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to some extent in the points of view and conduct of gov- 
ernments, industry in general, including the oil industry, 
and of Socony. The conditions so far as pertinent to the 
allegations of the Complaint in each of these respective 
periods are set forth below. 


A. Alleged Arrangements During the 
Great Depression 


104. The Complaint, in Paragraphs 9(a), (c), (d), (e), 
(f), (i) and (j), contains charges that defendants entered 
into certain overall arrangements with other companies 
during the period from 1928 to 1934 for marketing in 
foreign countries. Any arrangement in which Socony 
participated did not operate to lessen the flow of commerce 


between the United States and any foreign country or to 
| 


restrain or monopolize that commerce. On the other hand, 
these plans and programs were conceived during the Great 
Depression along the lines of similar plans which were 
being made and promulgated by various governments and 
various industries. In the United States, similar activities 
were being discussed and arrangements entered into as 
part of the Codes of Fair Competition under the National 
Industrial Recovery Act. World War II worked a radical 
change in the character of the petroleum trade and 
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supervision and assistance. There was a general down- 
ward spiral and contraction of the economy. Available 
capacity to produce got completely out of line with effec- 
tive demand for products, and there resulted a complete 
destruction of the normal balance in the competitive 
process of competition among sellers on the one hand and 
competition among buyers on the other. Governments 
recognized that the results of this one-sided competition 
were as destructive and oppressive as a complete monopoly 
among buyers or among sellers could possibly be. Foreign 
governments, just as did the United States Government, 
stepped in to check this catastrophe. 


106. In foreign countries the tendency toward coopera- 
tion among competitors in the stabilization of markets, 
in the avoidance of price wars and in the adjustment of 
supply to demand was accentuated. This tendency has 
always existed in most foreign countries. In fact it was 
often promoted by the local government and at times actu- 
ally compelled by governmental action. 


107. In the face of similar conditions there was a simi- 
lar attitude in the United States. In the face of catas- 
trophic drops in prices, demand continued to shrink and 
thus was unable to balance available capacity. The preva- 
lent slogan of government, industry and labor became 
‘‘share the work’’ among competitors. The Supreme 
Court at this time recognized that the coal industry was 
chronically subject to the disastrous effects of imbalance 
between capacity and effective demand. The Court there- 
upon enunciated the doctrine that industry did not have 
to wait for government action to deal with the destructive 
practices produced by such conditions. It held that com- 
petitors by their own cooperative action might deal with 
them, and that they might well be able to deal more effec- 
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tively with them than could any governmental action, even 
though a depressing effect on prices might be removed 
through the elimination of such competitive practices. In 
another case ‘‘Stabilization’’ of markets by some forms 
of cooperation between competitors was said by the 
Supreme Court to be a proper objective and one promo- 
tive of the public interest. Congress attempted by the 
National Industrial Recovery Act to give complex volun- 
tary regulations in practically every industry, oil included, 
the force of law. 


108. In addition, the United States Government felt 
that the over-capacity which forced the price of oil at the 
well down to 10¢ per barrel was forcing out of production 
wells with a useful life, and that this would result in a 
permanent loss of extensive and valuable natural resources 
important to the future security and interests of the 
United States. Texas and other oil-producing states took 
measures for regulating the production of oil from their 
resources in order to prevent their waste. Congress 
enacted a statute which enforces, through its powers 
over interstate commerce, the laws of any state pro- 
viding allocations for the production from its wells in 
its own domestic commerce. As a result, in the most 
important producing states, production and demand are 
kept by such regulation in such reasonable balance as is 
deemed necessary to effect the proper conservation of 
the oil resources of the states and the nation. 


109. In 1928 the oil industry in foreign countries had 
begun to experience the effect of growth of capacity 
beyond a corresponding growth in demand. Prior to 1928 
there had been from time to time periods of short supply 
of products and also periods when certain products were 
dumped on the market. In the late Twenties a few foreign 
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petroleum companies, aided by their governments, had 
secured the upper hand in the competition for foreign 
markets. These foreign companies had secured, and were 
using the advantage of having, large new sources of 
erude near many of the foreign markets. This had the 
effect of putting Socony and other American companies 
at a disadvantage because they had marketing businesses 
in Murope, the Near East, Africa, Southern Asia and the 
Mar Mast, but did not have their own foreign sources of 
supply. Destructive price wars had become more disas- 
trous. 


110. It was in this situation, as Socony has been 
advised, that in 1927 or 1928 discussions took place between 
Royal Dutech-Shell, Anglo-Iranian and Jersey as to the 
business being carried on within foreign countries. Socony 
did not participate in that discussion (Referred to in Para- 
graph 17). 


111. Talk was in the air as to possible methods of 
dealing with a world capacity which suddenly had become 
out of line with effective demand, including the use of 
some form of quotas, such as the United States Govern- 
ment has found and today finds necessary to recognize 
with respect to other natural resource industries, such 
as sugar and wheat, in dealing with a prevailing over- 
capacity in domestic or world supply. 


112. In 1929 and 1930 there was a plan for handling 
American exports under the Webb-Pomerene Act by estab- 
lishing an Association, called the Export Petroleum Associ- 
ation, Inc. The plan provided for determining export 
quotas and the price at which products would be sold. 
(Referred to in Paragraph 19.) The Association sought to 
protect American export trade from further deterioration 
and to improve its position. The Association thereafter 
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abandoned its efforts, became dormant in 1930, and was 
dissolved in 1936. 


113. Socony is advised that there were under con- 
sideration during the early Thirties complex overall plans 
for the regulation of marketing in the domestic commerce 
of foreign countries. These plans were as complex as those 
which were applied under the leadership and with the au- 
thority of the Government of the United States in the 
domestic commerce of the United States under the National 
Industrial Recovery Act and with similar objectives stem- 
ming from similar causes. (These are referred to in 
this Answer in Paragraphs 21, 22 and 24.) There was an 
attempt to crystallize all of these in a complex over- 
all plan called DMOP (Referred to in Paragraph 25). 


114. The phrase ‘‘DMOP’’, as also the phrase ‘‘ As Is’’, 
has been used at various times to describe or identify 
any marketing arrangements, whether government spon- 
sored or not, with respect to domestic marketing in any 
particular area. Currency restrictions, governmental 
controls over prices and imports, and governmental 
interest in apportioning business between foreign com- 
panies and companies of its own nationals, or in which 
it was directly interested, and the whole approach of law 
and industrial policy in these foreign countries tended at 
that time toward encouraging the use of such local ar- 
rangements. 


B. Period of World War II and 
Post-Hostility Controls 


115. With the outbreak of World War II, the condi- 
tions of imbalance experienced in the Great Depression in 
industry generally, and particularly in the oil industry, 
rapidly reversed themselves. In the Depression period, 
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over-capacity stimulated feverish competition among sel- 
lers and completely slowed down competition among the 
buyers. But in the War period, the demands and destruc- 
tion of war immediately produced a feverish demand by 
buyers to meet their needs from an inadequate available 
capacity. The United States and the other governments 
of the free world aeted to control prices and to direct 
the flow of products and services into the war effort. 


116. Inthe domestic markets of foreign countries price 
controls were established just as in the United States. In 
addition, the volume and character of business permitted 
were determined and controlled by governmental regula- 
tions. The governments of these foreign countries usually 
apportioned business among the companies doing a domes- 
tic business in line with their past market positions. All 
international movements of crude and products were con- 
trolled by the coordinated efforts of the Petroleum Admin- 
istration for War for the United States and the British 
Overseas Supply Committee for Great Britain. During 
this whole War period the oil industry was under the 
effective control of governmental authority. 


117. The efforts of Socony and its personnel in the 
furtherance of the war effort were deemed by the United 
States and other governments to be both whole-hearted 
and effective in the cooperative task to meet their needs. 
It would have been difficult indeed for governments to 
carry on the War successfully without the complete coop- 
eration of the companies in the industry. 


118. None of the arrangements alleged in Paragraphs 
9(a), (ce), (d), (e), (f), (i) and (j) of the Complaint 
is alleged to have existed or been revived since World 
War II; and there is no threat of their revival. 
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C. The Present Period 


119. Since World War II, Socony has expanded its 
marketing in a number of countries, and has radically 
changed the character of its business in these countries 
from that of distribution of lubricating oils to that of 
marketing gasoline, diesel fuel, fuel oil and other bulk 
products as well as continuing to market its specialized 
lubricating oils, in the countries of Germany, England, 
Italy, Norway and Denmark. Socony made each of these 
changes as a matter of its own business judgment, after 
exhaustive market studies, to broaden its operations 
abroad in face of increasing competition. 


120. Asa result of competition of concerns with more 
complete product lines adversely affecting its business in 
specialized lubricating oils, and in order to expand its posi- 
tion competitively in such markets, Socony made these 
radical business changes which were wholly contrary to 
the pre-war concept of an ‘‘As Is’’ position. In prepara- 
tion for these changes, Socony entered the refinery busi- 
ness in England by building a large, modern refinery and 
greatly expanded and modernized its refining facili- 
ties in Germany, Italy and France. It constructed term- 
inal and distribution facilities in those countries where it 
had determined to and did enter the markets for gasoline, 
diesel, fuel oil and other bulk products as well as lubricat- 
ing oils. Socony made a total capital expenditure from 
1947 to 1952 of some $40,000,000 just in England, 
Italy, Germany, Norway and Denmark and most of this 
sum was directly connected with its radical change in 
marketing in those countries. This radical change in 
the nature of its business has been made possible by its 
having secured crude supplies in the Middle East. It is 
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continuing to make market studies to determine the ad- 
visability of similar further expansion of its activities in 
other markets. In addition to these changes in the char- 
acter of Socony’s business, it has intensified its activities 
in all its foreign markets. (Thus in the period from 
1947 to 1952 Soecony in Turkey alone has made capital 
expenditures of $3,149,000 for marketing, of which 
$1,117,000 was spent in 1952; the expenditures for 1953 
will be over $2,100,000.) 


121. Socony has expanded locai marine terminals and 
storage facilities abroad so that it would not have to rely 
upon others for such facilities. These expansions have 
in many cases been delayed by the refusal of foreign 
governments to permit Socony’s proposed expansions 
where there were facilities of competitors already avail- 
able which could be used by Socony. 


122. The Complaint in Paragraph 9(n) alleges that 
after World War II Socony participated in certain ‘‘local’’ 
marketing arrangements in the Near East. Reference is 
made to Paragraph 29 of this Answer wherein such 
arrangements as existed after World War II in the 
Near Kast and the cessation thereof are described. There 
is no threat of their revival. 


123. As a result of its securing foreign sources of 
supply favorably located with respect to its markets in 
foreign countries, Socony has progressively reduced its 
former competitive disadvantage in these foreign markets 
and has been able to pursue an aggressive policy of mar- 
ket expansion. 


124. From a business standpoint, Socony believes that 
arrangements with competitors in the local market of a 
foreign country involving price fixing or a sharing of the 
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market or otherwise are not in the best interest of the 
Company even though they may be lawful in that country. 
The Company’s policy is against participating in any such 
arrangements in its marketing in foreign countries, though 
it may lawfully do so, unless it is in effect required by 
pressure of the local government in the particular country 
involved to engage in such arrangements. Socony has 
been pursuing, is pursuing and will pursue this policy. 


Vv 
EFFECTS 


Further Answering the Allegations in Paragraph 11 
of the Complaint as to “Effects”, Defendant Socony 
Alleges as Follows: 


125. The Complaint charges that world commerce in 
petroleum and its products has been monopolized and 
restrained for the last twenty-five years. Instead the facts 
show effects flowing from a dynamic competitive industry, 
certain of which are as follows: 


126. The main center of the activities for the 
petroleum industry has been and is the United States. In 
this area more oil products are produced and consumed 
than in all of the rest of the free world. There are a vast 
number of individuals, partnerships and companies, large 
and small, successfully engaged in competitive operation. 
In certain areas of the world difficult physical conditions 
and lack of indigenous economic resources have called for 
the speculative risk of large amounts of capital which a 
relatively small number of concerns were willing or able 
to make. The number of companies operating in such 
areas has also been affected by the fact of the ownership 
of the oil in the ground by sovereign nations and by the 
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attitudes and interests of foreign governments and their 
political positions in certain areas. Further, there are 
certain producing, refining and transportation operations 
which, in certain areas, can be economically conducted only 
on a large scale and with heavy investments. The number 
of concerns, large and small, engaged in the industry, how- 
ever, has greatly increased and is increasing. 


127. The enormous amounts of American capital which 
have been risked in crude production enterprises in for- 
eign countries, and the familiar American competitive 
drive with which their operations have been conducted, 
went far to make possible the economic and military re- 
habilitation of Europe and the strengthening of other 
countries highly important to the military and economic 
security of the free world. The risk of that capital and 
that same energy has also made it possible to meet the 
demands of World War II and the emergencies created 
by the Korean War and the nationalization of the Iranian 
oil fields and refining capacity. 


128. American oil companies, operating here and 
abroad, do not have the static character of monopoly. In- 
stead their whole history reveals a particularly dynamic 
character. Instead of the production of petroleum being 
curtailed by the action of a few large concerns it has 
been and is being increased by leaps and bounds as a 
result of the efforts of many companies, large and small, 
as would be the expected result in a competitive industry. 


129. In this dynamic expansion the average daily 
production on an annual basis of crude oil in the free 
world inereased by 1,809,000 bbls. from 1927 to 1939 (an 
increase of 57%) of which 997,000 bbls. were in the United 
States; and in the later period from 1939 to 1952 by 
6,301,000 bbls. (an increase of 127%) of which 2,796,000 
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bbls. were in the United States. From the end of 1927 to 
the end of 1952 the estimated known crude reserves of the 
free world increased by some 87 billion barrels and in spite 
of the tremendous demands on United States sources 
vigorous exploration has almost tripled the estimated 
known reserves in the United States from 1927 to 1952. 


130. The real cost of gasoline to the consumer has 
not increased as indicated by the allegations of the Com- 
plaint when the following factors are taken into con- 
sideration. During the period from 1927 to date, Socony 
and, it is informed and believes, many other companies 
in the industry made increasingly heavy expenditures 
in technological developments stimulated by competitive 
pressures. As a result of these developments, there has 
been a 50% increase in the performance which can be 
secured from a gallon of gasoline as compared to per- 
formance in 1927. Taking this into consideration and 
excluding the effect of taxes, there has been a substantial 
decrease in the cost of gasoline power to the consumer. 
If there is also taken into account the decline in the 
general value of the dollar to the extent reflected in a 
general rise in wages and other prices, there has been an 
important further lowering in the real cost of gasoline 
power to the consumer. These technological develop- 
ments, under the incentives of competition, have also 
made possible the use of increasingly efficient transporta- 
tion facilities by land, sea and air, which are highly 
important to the consumers and to national security, and 
they have enormously widened the use of such facilities. 
It would be difficult to find an industry in which there 
have been such developments for serving the consumer 
with products of continually improved quality wherever 
and whenever suits his convenience. 
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VI 


COMMERCE WITHIN AND BETWEEN FOREIGN 
NATIONS 


Further Answering the Allegations of Paragraphs 
8, 9 and 10 of the Complaint Relating to Business in 
and Between Foreign Countries, Defendant Socony 
Alleges as Follows: 


131. In so far as any of the transactions which are the 
subject matter of the Complaint are in commerce between 
the United States and foreign nations by way of import 
into and export from the United States, such transactions 
constitute no direct substantial or undue or unreasonable 
restraint upon or monopolization of the same. But, as 
appears in some measure on the face of the Complaint 
itself, and as is the fact, the subject matter of this Com- 
plaint deals primarily with transactions in the domestic 
commerce of foreign nations and subject to the exercise of 
their sovereign powers, or in commerce between such 
foreign nations. Having due respect to international law 
and comity, this Court should not be asked to assume juris- 
diction over such transactions. 


32. The transactions referred to in the Complaint 
with respect to the exploration for crude oil, its transporta- 
tion by pipe line and its refining within the boundaries of 
foreign nations, are not merely peculiarly within the juris- 
diction of such nations. They have come into existence to 
a major extent through, and are dependent on, an actual 
exercise of their sovereign powers by such nations. Many 
foreign nations also have direct financial and political in- 
terests in them. 
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133. The circumstances, methods and arrangements 
with respect to marketing refined products in the domestic 
ecommerce of foreign nations are also peculiarly within 
the sovereignty of such nations. They have also been 
molded and determined by the exercise of the sovereign 
powers of such nations. And here, too, there is interwoven 
a direct financial interest of these foreign nations in the 
marketing of petroleum products. 


134. Nations specifically mentioned in the Complaint, 
and which are involved in these transactions, are over 
thirty in number, i.e., Iraq, Syria, Lebanon, Jordan, Pales- 
tine, Turkey, Cyprus, Kuwait, Saudi Arabia and Egypt in 
the Middle East, Brazil, Venezuela, Mexico, Chile, Colombia 
and Cuba in Latin America, Great Britain, Germany, 
Spain, the Netherlands in Europe, Liberia, Anglo-Egyptian 
Sudan, Rhodesia, Nyasaland and British East Africa, 
Union of South Africa, Portuguese East Africa and Man- 
dated Southwest Africa as well as Canada, New Zealand 
and New Guinea. In fact, every country of the free world 
is included expressly or by implication under Paragraph 
10 of the Complaint. Thus the Complaint purports to deal 
with local transactions in virtually every foreign country. 


135. The statutes under which this action is brought 
do not purport to regulate or deal with the domestic 
commerce of foreign nations or commerce between foreign 
nations. 
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VII 
PRAYER 


WHEREFORE, defendant Socony-Vacuum Oil Com- 
pany, Incorporated, prays that this Court make and enter 
its judgment herein: 

(L) Dismissing the Complaint herein; 
(2) Refusing in this case to assert jurisdiction 
over: 

(a) the domestic commerce of foreign countries 
and between foreign countries; 

(b) acts done pursuant to foreign local laws and 
agreements with foreign countries concerning acts 
within their borders; 

(c) acts done in the public interest of the United 
States; and 

(3) Granting such other and further relief as this 
Court shall deem just and proper. 
Dated: New York, N. Y. 
September 1, 1953. 


Donovan Leisure Newton & Irvine 


By JAMES R. WiruHrow, JR. 


Member of Firm 
Office & P.O. Address 
2 Wall Street 
New York 5, N. Y. | 


Dorr Hann & Dawson 


TOLDTHW : He R 
By GoLDTHWAITE H. Dorr 


Member of Firm | 
Office & P.O. Address | 
61 Broadway | 
New York 6, N. Y. 


Attorneys for Defendant 
Socony-Vacuum Oil 
Company, Incorporated 
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HEADS OF AGREEMENT. 


Parties: —TuEe ANGLO-SAXON PETROLEUM COMPANY LIMITED. 
COMPAGNIE FRANCAISE DES PETROLES. 
D’Arcy ExpLoraATION COMPANY LIMITED. 
Near East DEVELOPMENT CORPORATION. 
PARTICIPATIONS AND INVESTMENTS LIMITED. 


THE PARTIES HERETO AGREE AS FOLLOWS: 


1. These Heads of Agreements have been entered into by the 
parties and the parties shall observe and perform and shall procure 
(insofar as their powers as Shareholders of I.P.C. and of any other 
Group Company or through their right to nominate Directors permit) 
the observance and performance by I.P.C. and every Group Company 
of the conditions provisions and obligations on their part respectively 
to be performed under these Heads of Agreement and under the other 
document or documents contemplated in Clause 4 hereof. 


2. In consideration of entering into these Heads of Agreement 
the parties, all signatories to the Group Agreement of 31st July 1928 
agree that said Group Agreement (including the Addenda on pages 
50 to 53 inclusive) if it is still operative and/or any agreement of similar 
nature among the parties which may have been created are cancelled. 


3. In these Heads of Agreement :— 


“Group,” “Major Group,” “Minor Group” and “defined 
area’ have the meaning given to them in the Group Agreement 
of 31st July 1928. 


’ 


“Group Company” means any company operating in the de- 


fined area, in which all the Groups directly or indirectly are now 
the only shareholders or which is hereafter formed by or on behalf 
of all the Groups, provided that any such company from which 
a Group elects to withdraw under Clauses 14 (ii), 15 (i), or 16 
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(ii) hereof, or in which a Group elects to transfer its shares under 
Clause 16 (iv) hereof, shall upon such withdrawal or transfer 
cease to be a Group Company. 


“Managing Director” means the person holding the office of 
Managing Director, or if there be no Managing Director the 
General Manager, of each Group Company; and if there is more 
than one such person means a committee consisting of all such 
persons. The decision of such a committee shall be by majority 
vote; and if there be an equal number of persons on such com- 
mittee the Managing Director of I.P.C. shall have a casting vote. 


“Basic Proportion’? means the proportion which from time 
to time the aggregate nominal value of all ordinary shares in all 
Group Companies held by each Group bears to the total nominal 
value of all such ordinary shares held by all the Groups. 


“Mediterranean Oil’ means oil delivered or to be delivered 
from the defined area at a port or ports in the Mediterranean. 


“Persian Gulf Oil” means oil delivered or to be delivered from 
the defined area at a port or ports in the Persian Gulf, Indian 
Ocean or Red Sea. 


4. The parties contemplate the preparation and execution of a 
formal document or documents more completely expressing the terms 
of these Heads of Agreement as modified by the provisions of the 
Supplemental Heads of Agreement executed simultaneously herewith 
(of which a copy is attached) which provisions to the extent that they 
modify the provisions of these Heads of Agreement are deemed to be 
incorporated herein but pending the execution of or failing agreement 
upon and execution of such formal document or documents these Heads 
of Agreement as so modified shall be binding upon the parties. 


5. Provisions to the same effect as those of White Paper Docu- 
ment 4 (Proof Ist April 1945) copy of which is hereto annexed as 
Schedule “A” are deemed to be incorporated herein and shall be incor- 
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porated in the document or documents referred to in Clause 4 hereof 
except that— 


(i) any provision to the same effect as the following clauses 
of the Group Agreement of 31st July 1928 shall be eliminated; 
Clause 10, 13 (v), 14, 16 (i) and the first paragraph of 17; 


(ii) all references to “Associated Companies,” “General 
Operating Companies” and “Special Operating Companies” shall 
be eliminated; 


(iii) Articles of Association and/or Byelaws shall promptly 
be adopted by each Group Company or if necessary the Articles 
of Association and/or Byelaws of existing Group Companies shall 
be revised to incorporate provisions dealing with restrictions on 
the transfer of shares with the nomination by the Groups of 
Directors and with voting by Shareholders and Directors, sub- 
stantially similar (mutatis mutandis) to the provisions dealing 
with these matters in the Articles of Association of I.P.C.; 


(iv) the undertakings on pages 16 and 17 of White Paper 
Document 4 shall be deleted; 


(v) wherever White Paper Document No. 4 is inconsistent 
with these Heads of Agreement, or the said provisions of the 
Articles of Association of I.P.C., these Heads of Agreement and 
the said provisions of the Articles of Association of I.P.C. shall 
prevail. Similarly where the said provisions of the Articles of 
Association of the I.P.C. are inconsistent with these Heads of 
Agreement, these Heads of Agreement shall likewise prevail, and 
the said Articles of Association of I.P.C. shall be altered accord- 


ingly. 


6. The aggregate quantity of Mediterranean Oil or Persian Gulf 
Oil as the case may be, to be offered by all Group Companies to the 
Groups in any one year shall be— 
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(1) until 1952, the quantity of Mediterranean Oil and Persian 
Gulf Oil which is available for sale as provided in Clause 9 (i) of 
White Paper Document 4; 


(ii) from 1952 until 1956 (both years inclusive) the quanti- 
ties of Mediterranean Oil and Persian Gulf Oil shown in Column 7 
of Schedule ““B” hereto annexed; 


(iii) commencing with the year 1957, the programmed quan- 
tity of Mediterranean Oil or Persian Gulf Oil as the case may be, 
as defined in Clause 12 (ii) hereof. 


7. (i) Subject to the provisions of Clause 12 (iv) and Clause 21 
(i) hereof the quantity of Mediterranean Oil and the quantity of 
Persian Gulf Oil to be offered to each Group annually will be deter- 
mined separately in accordance with its basic proportion. 


(11) The price for such oil shall be calculated in accordance with 
Clause 8 hereof. 


(iii) No Groups shall have any right to Mediterranean Oil or to 
Persian Gulf Oil, as the case may be, from any particular source but 
the Managing Director shall so allocate the oil to be offered that each 
Group shall be entitled to receive in each year its basic proportion of oil 
from each such source and each Group, to the extent that it takes oil 
(including re-offered oil) shall accept oil rateably from such various 
sources. 


8. The price of the oil to be delivered by Group Companies to 
the Groups shall be determined in sterling as Income Tax cost of pro- 
duction and delivery (See White Paper Document 4) plus one shilling 
per ton. The resulting cost of production and delivery per ton of 
Mediterranean Oil shall be the weighted average cost of producing and 
delivering f.o.b. all Mediterranean Oil and the resulting cost of pro- 
duction and delivery per ton of Persian Gulf Oil shall be the weighted 
average cost of producing and delivering f.o.b. all Persian Gulf Oil. 
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ProcepurE In 1947 For Tue Pertop 1952-1956 (INCLUSIVE). 


9. (i) The quantities of Mediterranean Oil and Persian Gulf Oil 
required annually by each of the Groups over the period 1952-1956 
(inclusive) have been mutually agreed and are shown on Schedule “B” 
hereto annexed. 


(ii) The Groups hereby undertake to procure that the Group 
Companies shall take all such steps as may be necessary to provide the 
additional facilities needed for these quantities and for the appropriate 
D’Arcy royalty oil. To the extent that any new finance required for the 
purposes of that programme is not provided from available resources 
of Group Companies or by means of outside loans, Group Companies 
shall offer new capital to the Groups in the basic proportions. 


10. The Managing Director shall ascertain the quantity (herein- 
after called ‘over-requirement”) by which the amount of oil required 
annually by a Group in respect of the period 1952-1956 (inclusive) ex- 
ceeds the amount of oil to be offered to it in the basic proportions and 
the quantity (hereinafter called ‘‘under-requirement”) by which the 
amount so required by a Group in respect of that period falls short of 
the amount so to be offered to it. This ascertainment shall be made 
separately for Mediterranean Oil and Persian Gulf Oil. Each Group 
having an over-requirement shall have the right and obligation to pur- 
chase the amount thereof from a Group or Groups having an under- 
requirement. Each Group having an under-requirement shall have 
the right and obligation to sell the amount thereof to a Group or Groups 
having an over-requirement. Each Group having an under-requirement 
for sale to a Group or Groups having an over-requirement shall sell 
and the purchaser shall accept an amount thereof in that proportion 
which the quantity of each Purchaser’s over-requirement bears to the 
total amount of all the over-requirements. 

In the event of a change in the basic proportions before or during 
the period 1952-1956 (inclusive) the quantities of over-requirements 
and under-requirements shall be adjusted as may be necessary so that 
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the total quantity of oil which each Group is entitled to purchase within 
that period (being the quantity which is offered to it by Group Com- 
panies at the price provided by Clause 8 hereof plus or minus the ad- 
justed quantity which it is to buy from or sell to a Group or Groups 
under this Clause) shall remain unaltered. 

All obligations and rights to buy and sell Mediterranean Oil or 
Persian Gulf Oil as the case may be under this Clause 10 shall refer 
rateably to oil from each source of such oil. 

The price for each such purchase and sale shall be determined in 
sterling and shall be made up of— 


(i) the cost of production and delivery calculated in the man- 
ner provided for in Schedule “C” hereto annexed; 


(ii) in addition of 1s. per ton; 


(iii) a further addition (not in any event to be less than 
ls. 144d. per barrel) equal to 50 per cent. of the amount by which 
the average market value of the oil for the year f.o.b. seaboard 
terminal (to be agreed or failing agreement to be determined as 
provided in the following paragraphs of this Clause 10) is in 
excess of the total of (i) and (ii) above. 


For the purpose of this Clause provisional prices for each year shall 
be determined by taking into account the Schedule “C” costs for that 
year as estimated by the Managing Director and (subject as below 
provided) the average market values of the oil f.o.b. seaboard terminal 
as taken into account in the determination of the final prices for the 
preceding year; and final prices for each year shall take into account 
the actual Schedule “C” costs for that year as determined by the Man- 
aging Director and the average market values of the oil f.o.b. seaboard 
terminal for that year. Such provisional prices and final prices shall be 
weighted average prices computed separately for Mediterranean Oil 
and Persian Gulf Oil. 

For the first year in which this Clause operates and for any later 
year next following a year in which there shall have been no purchases 
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and sales pursuant to this Clause the average market values to be 
taken into account in the provisional prices shall be agreed between those 
Groups having over-requirements and those Groups having under- 
requirements in the year in question or, failing such agreement by the 
15th January in the year in question, shall be determined as provided 
below. The average market values to be taken into account in the final 
prices for each year shall also be agreed between those Groups having 
over-requirements and those Groups having under-requirements in 
the year in question, or, failing such agreement by Ist February in 
the next succeeding year, shall be determined as provided below. Pend- 
ing such agreement upon or determination of the average market values 
to be taken into account in the determination of the final prices for any 
year, the average market values for the next preceding year shall be 
taken into account in the determination of the provisional prices for the 
next succeeding year. 

If the Groups concerned agree upon the average market values 
within the time limits above specified, they shall forthwith notify the 
Managing Director accordingly and the Managing Director shall as 
soon as possible thereafter notify such Groups of the provisional prices 
or the final prices (as the case may be) for the calculation of which such 
average market values are required. If the Groups concerned fail to 
agree upon the average market values within the time limits above speci- 
fied, such average market values shall be determined as expeditiously as 
possible by an individual to be agreed upon by the Groups concerned or, 
failing their agreement within 7 days of the 15th January or lst Febru- 
ary as the case may be, to be nominated at the request of any one or 
more of such Groups by the President for the time being of the Institute 
of Chartered Accountants in England. Such individual shall be deemed 
to be acting as an expert and not as an arbitrator and shall determine, on 
such material as he in his absolute discretion thinks fit, such average 
market values on the basis of the fair price f.o.b. seaboard terminal of 
oil from each source, as between a willing buyer and a willing seller of 
oil of similar quality at the same place. 
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Forthwith upon the determination of average market values as 
aforesaid, the Groups concerned shall notify the Managing Director 
thereof and the Managing Director, shall, as soon as possible thereafter, 
notify such Groups of the provisional prices or the final prices (as the 
case may be) for the calculation of which such average market values 
are required. 

Each of the Groups having over-requirements or under-require- 
ments in any year shall bear an equal share of the cost of any such de- 
termination for that year. 


11. Each Group which is required hereunder to sell any quantity 
of oil to another Group shall be under an obligation to purchase that 
quantity from Group Companies at the price provided by Clause 8 
hereof. A Group with an over-requirement in any year shall purchase 
from the Group or Groups with under-requirements the amount of its 
over-requirement in approximately equal quarterly quantities and shall 
pay therefor at the provisional price provided above within 30 days 
after the end of the month of delivery. Adjustment of payments for oil 
purchased and sold shall be effected on the basis of the final price within 
30 days after ascertainment of such final price at which time any adjust- 
ments as to quantities purchased and sold shall likewise be effected. For 
the purpose of such adjustments if the quantity taken by a Group with 
over-requirements in any quarterly period is less than the sum total of 
the quantity offered to it by Group Companies and such Group’s over- 
requirements, then the quantity taken shall be applied first against its 
over-requirements and only the balance shall be deemed to be oil taken 
by such Group from Group Companies. 


11. (a) If Group Companies are for any reason unable to offer or 
deliver to the Groups in any year commencing with the year 1952 the 
quantities to be offered for that year pursuant to Clause 6 hereof (con- 
sidered separately for Mediterranean Oil and Persian Gulf Oil) then :— 


(i) If the aggregate quantity of Mediterranean Oil or Persian 
Gulf Oil (as the case may be) to be offered to the Groups for such 
year pursuant to Clause 6 hereof is not in excess of the aggregate 
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quantity which Group Companies delivered to the Groups in the 
previous year, the quantities to be purchased and sold in that year 
by the respective Groups in accordance with Clause 10 hereof 
shall be reduced to the same proportion of the respective quantities 
determined pursuant to Clause 10 hereof as the proportion which 
the aggregate quantity available for offer for that year bears to 
the aggregate quantity to be offered for that year pursuant to 
Clause 6 hereof. 


(ii) If the aggregate quantity of Mediterranean Oil or 
Persian Gulf Oil (as the case may be) to be offered to the 
Groups for such year pursuant to Clause 6 hereof is in excess 
of the aggregate quantity which Group Companies delivered to 
the Groups in the previous year, then subject to the Provisions 
of Sub-clause (iii) of this Clause the quantities to be purchased 
or sold by the respective Groups in that year Pursuant to Clause 
10 hereof shall be determined by the Managing Director as if the 
aggregate quantity required in such year by the Groups as shown 
in Schedule ““B” had been reduced to the aggregate quantity which 
Group Companies in such year were able to offer and deliver to 
the Groups, such reduced aggregate quantity being allocated by 
the Managing Director among the Groups as follows :— 


(a) To each Group whose requirements for that year 
as shown in Schedule “B” are not more than its Basic Propor- 
tion of the aggregate quantity which Group Companies for 
that year are able to offer and deliver to the Groups there 
shall be allocated such requirements. 


(b) Any quantities allocated under (a) shall be sub- 
tracted from the aggregate quantity which Group Companies 
for that year are able to offer and deliver to the Groups 
and the remaining quantity shall be allocated to Groups not 
receiving any allocation under (a) in quantities proportional 
to the respective Basic proportions of such Groups. 
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(c) If the allocation to any Group under (b) exceeds 
that Group’s requirements for that year as shown in Sched- 
ule “B” then any such excess shall be re-allocated in quanti- 
ties proportional to their Basic Proportions to those Groups 
receiving under (b) allocations less than their requirements 
for that year as shown in Schedule “B.”’ 


(d) The procedure specified in (c) shall be repeated if 
necessary. 


(iii) If the aggregate quantity of Mediterranean Oil or 
Persian Gulf Oil (as the case may be) to be offered to the Groups 
for such year pursuant to Clause 6 hereof is in excess of the 
aggregate quantity which Group Companies delivered to the 
Groups in the previous year and if the aggregate quantity which 
Group Companies are able to offer and deliver to the Groups in 
such year is less than the aggregate quantity which Group Com- 
panies delivered to the Groups in the previous year, the Managing 
Director shall— 


(a) in accordance with the procedure specified in Sub- 
Clause (ii) of this Clause ascertain the quantity which would 
be allocated to each Group if Group Companies were able 
to offer and deliver in such year the same aggregate quantity 
which was offered and delivered in the previous year ; 


(b) in accordance with the procedure specified in Sub- 
Clause (i) of this Clause effect such further reductions as 
may be necessary in the respective quantities ascertained 
under (a) above. 


(iv) At any time and from time to time in any year the 
Managing Director shall make such provisional adjustments in 
the quantities to be purchased and sold by the respective Groups 
pursuant to Clause 10 hereof as the Managing Director may 
deem appropriate by reason of the possible application of Sub- 
clauses (i), (ii) or (iii) of this Clause. After the close of any 
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such year the Groups shall make such final adjustment with each 
other as the Managing Director shall determine in the manner 
contemplated in Clause 10 hereof. 


(v) Deliveries of royalty oil to D’Arcy by I.P.C. or by any 
other Group Company shall not be taken into account for the 
purposes of this Clause 11 (a). 


PROCEDURE IN 1952 FoR THE PERIOD 1957-1961 (INCLUSIVE). 


12. (i) On or before the 15th January 1952 the Managing Direc- 
tor will furnish to each Group in writing his estimate on the basis of 
facilities existing or then authorised of the quantity of oil available 
for sale and delivery f.o.b. in each of the years 1957-1961 (inclusive) 
showing the division between Mediterranean Oil and Persian Gulf Oil. 
On or before the Ist February 1952 each Group will furnish to the 
Managing Director in writing a notification of its estimated annual 
requirements over the period 1957-1961 (inclusive) divided between 
Mediterranean Oil and Persian Gulf Oil. 

On or before the 15th February 1952 the Managing Director will 
inform each Group in writing of all the estimates so notified. 

On or before the Ist May 1952 each Group will furnish to the 
Managing Director in writing notification of its annual requirements 
over the period 1957-1961 (inclusive) revised if desired, from the 
estimated annual requirements initially furnished. These last notified 
requirements (Mediterranean Oil and Persian Gulf Oil being con- 
sidered together) shall be further revised by the Managing Director in 
such manner as will limit each Group in each year to the higher of the 
two following quantities; 


(a) the sum of its then basic proportion of the average annual 
quantity which in total all Groups have a right to receive over the 
period 1952-1956 (inclusive) and 126,000 tons for each one 
per cent, of basic proportion then standing in the name of such 
Group, or 
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(b) the quantity resulting from the following computation: 


(1) divide the last notified requirements of each Group 
for the year in question by that Group’s basic proportion; 


(2) take 5/7ths of the sum of the lowest two figures 
obtained under (1); 


(3) multiply the resulting figure by that Group’s basic 
proportion. 


(ii) The Managing Director may further adjust each Group’s 
requirements of Mediterranean Oil and/or Persian Gulf Oil for each 
year so far as may be necessary to secure that the total requirements 
can be produced consistently with sound oilfield practice and can be 
transported economically through a pipeline or pipelines of standard 
size or sizes with suitable pump stations. This further adjustment by 
the Managing Director shall be effected as follows: 


(a) to each Group whose requirements as so far revised are 
not more than its basic proportion of the total quantity (less 
D’Arcy royalty oil) which can be so produced and transported, 
allocate such requirements; 


(b) subtract the total quantities so allocated under (a) im- 
mediately above from the total quantity (less D’Arcy royalty oil) 
which can be so produced and transported; 


(c) the quantity obtained under () immediately above, 
being the total quantity available for Groups having requirements, 
as so far revised, in excess of their basic proportions of the total 
quantity (less D’Arcy royalty oil) which can be so produced and 
transported shall be allocated to the requirements of such Groups 
in their respective basic proportions ; 


(d) If such allocation to any Group exceeds its requircments, 
as so far revised, then such Group shall be allocated such require- 
ments and any excess shall be re-allocated in proportion to their 
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respective basic proportions to those Groups whose respective 
requirements, as so far revised, are still in excess of the quantities 
allocated to them under (c) above. 


(e) The procedure specified in (d) above shall be repeated if 
necessary. 


The Managing Director shall notify the Groups in writing not 
later than the 15th July 1952 of the quantities of Mediterranean Oil 
and Persian Gulf Oil as so adjusted (hereinafter called “adjusted 
requirements” which as regards D’Arcy shall exclude its royalty oil in 
I.P.C. crude oil) and of his programme for providing: 


(a) the adjusted requirements ; 


(b) the D’Arcy royalty oil which may be deliverable from 
time to time. 


In each year (considered separately for Mediterranean Oil and 
Persian Gulf Oil) the adjusted requirements constitute the quantity of 
crude oil which is available for sale under Clause 9(i) of White Paper 
Document No. 4 and is herein sometimes called the “programmed 
quantity.” 

The Groups shall then attempt to agree any desirable alteration 
of the Managing Director’s proposals for carrying out the programme. 
Failing agreement by three Major Groups on or before the 15th October 
1952 as to any such alteration the Managing Director shall proceed to 
carry out the programme which in his view is best adapted to make 
available the total quantities under (a) and (b) above. To the extent 
that any new finance required for the purposes of that programme is 
not provided from available resources of Group Companies or by means 
of outside loans, Group Companies shall offer new capital to the Groups 
in the basic proportions. 


(iii) The Groups hereby undertake to procure that the Group 
Companies shall take all such steps as may be necessary to provide such 
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additional facilities, if any, as may be required and the Managing Direc- 
tor shall at the appropriate time offer the programmed quantity of 
Mediterranean Oil and Persian Gulf Oil to the Groups. Subject to 
paragraph (iv) of this Clause the provisions of Clauses 10, 11 and 
11 (A) hereof shall then apply. 


(iv) Itis the intention of the Groups that if the programmed quan- 
tity for any five-year period (considered separately for Mediterranean 
Oil and Persian Gulf Oil) is lower than that for the preceding five-year 
period otherwise than by reason of an adjustment in accordance with 
the provisions of Sub-clause (ii) of this Clause, the division among 
the Groups of oil at the Clause 8 price shall be adjusted by means of 
purchases and sales between the. Groups at the Clause 8 price in such 
a way as to ensure that 


(a) any Group whose adjusted requirements are not lower 
than its adjusted requirement for the preceding period shall be 
entitled to the same quantity of oil at the Clause 8 price as during 
the preceding period ; 


(b) the reduction in the proportion of oil receivable at the 
Clause 8 price by those Groups who have reduced their adjusted 
requirements shall take into account the relative reduction in their 
requirements. 


In default of agreement between the Groups as to the adjustment 
which may be necessary to implement the above intention, the matter 
shall be referred to arbitration. 


SUBSEQUENT PROCEDURE. 


13. In each subsequent fifth year the procedure for the period 
beginning five years later shall be the same (mutatis mutandis) as the 
procedure in 1952 for the period 1957-1961 (inclusive) except that 
there shall be substituted for the provision of Clause 12 (i) (a) hereof, 
the following : 
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The quantity resulting from the following computations : 


(a) determine the annual average of the adjusted require- 
ments of each Group in the immediately succeeding five-year period 
(e.g., in 1957, in revising requirements for 1962-1966, the adjusted 
requirements for 1957-1961 would be used) ; 


(b) divide the average for each Group as determined in (a) 
above by that Group’s basic proportion as of the date on which 
the adjusted requirements used as a basis were fixed (e.g., in 
1957, in revising requirements for 1962-1966, and using adjusted 
requirements for 1957-1961, the averages would be divided by 
basic proportions as of 1952) ; 


(c) multiply the largest figure so obtained in (b) above by 
) 


(d) multiply the resulting figure in (c) above by the basic 
proportion of each respective Group at the date of such revision 
(e.g., in 1957, in revising requirements for 1962-1966 basic 
proportions as of 1957 would be used). 


OTHER PROVISIONS. 


14. (i) Each Group shall have the right but not the obligation to 
subscribe its basic proportion of the initial capital of any new Company 
proposed by any such Group or Groups to be organised as a Group 
Company to search for and develop oil in any area in the defined area, 
provided such subscription is made in accordance with the terms of the 
offer within three months from the date of the offer. 


(ii) Any Group exercising this right may withdraw within thirty 
days after additional capital has been called for by the Group Company 
or within fifteen days after the proposed terms of the concession or 
concessions sought are notified in writing to the Groups and in any 
event any Group may withdraw two years or later after the date of 
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organisation of such Group Company. On withdrawal from such 
Group Company for any reason the withdrawing Group shall surrender 
its shares pro-rata to the remaining Groups without receiving payment 
therefor and shall thereupon have no further rights or obligations in 
respect of that Company, and the provisions of Clause 15 (i) (c) and 
(d) hereof shall then apply. 

This Clause 14 shall cease to apply when the new Group Company 
shall have obtained a concession. Thereafter the provisions of Clause 15 
hereof shall apply. 


15. (i) At any time after a Group Company has obtained a 
concession but prior to the discovery of commercial oil by such Group 
Company a Group may elect in writing to withdraw from that Group 
Company upon the terms that: 


(a) the electing Group will transfer free of charge it shares 
therein pro-rata to the Group or Groups remaining interested 
therein, which Group or Groups shall accept such shares; 


(b) the electing Group will thereafter have no rights in 
respect of that Company nor any obligations in respect thereof; 
except that in so far as there were immediately prior to such 
election any obligations to be performed by such Group Company 
of which it could not relieve itself by abandoning rights held by 
it, the electing Group will remain bound to bear from time to time 
its basic proportion of the cost of performance of these obligations ; 


(c) such Company upon ceasing to be a Group Company shall 
thereafter be managed independently but the relationship as regards 
that Company between those Groups (if more than one) which 
remain interested in such Company will thereafter, unless they 
unanimously agree otherwise, be governed upon the same terms, 
so far as applicable as those contained in these Heads of Agreement; 


(d) such Company shall have the right to use on reasonable 
terms to be agreed upon or failing agreement to be decided upon 
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by arbitration any capacity which from time to time may be unused 
in facilities belonging to any Group Company. Any Group Com- 
pany shall have a corresponding right to use capacity in facilities 
belonging to such first-mentioned Company. 


(ii) If at any time, whether before or after the discovery of 
commercial oil in any concession which has been or may be acquired 
by a Group Company, a Group which has not elected to withdraw from 
that Group Company under paragraph (i) above or under Clauses 14 
or 16 hereof fails to subscribe its basic proportion of new capital 
required by such Group Company, the basic proportions shall be recal- 
culated and the new basic proportions shall apply to all Group Companies. 


16. (i) If any concession now held or hereafter acquired by a 
Group Company is terminated otherwise than by expiration or abandon- 
ment and if one or more Groups wish the Group Company to endeavour 
to re-acquire such concession, all Groups will co-operate in such en- 
deavour but without any commitment as to acceptance of terms. Such 
co-operation shall not be required for a period in excess of two years 
from the date of such termination. 


(ii) In the event of one or more Groups being unwilling to accept 
the terms on which such concession may be re-acquired, and so notify 
the other Groups in writing, such notifying Group or Groups may, 
before the re-acquisititon of such concession withdraw from such 
Group Company. Any such withdrawal by such Group shall he effected 
upon terms to the same effect (mutatis mutandis) as those contained 
in Articles 35 and 36 of the Articles of Association of I.P.C. and upon 
such withdrawal the provisions of paragraphs (c) and (d) of Clause 
15 (i) hereof shall apply. In the application of paragraph (a) of 
Article 35 aforesaid the Deed of Covenant to be entered into by any 
person, other than one of the other Groups, to whom any of the shares 
of the notifying Group or Groups may be transferred shall be such 
that the person concerned shall become bound by the same terms as 
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those upon which the relationship as regards that Company between 
those Groups (if more than one) which remain interested therein will 
thereafter be governed. 


(iii) The provisions of Sub-clause (i) of this Clause 16 as to the 
co-operation of Groups in the re-acquisition of concessions shall not 
apply in respect of any areas originally embraced as a part of any con- 
cession and subsequently surrendered in compliance with concession 
terms. 


(iv) A concession which is now held or hereafter acquired, or 
re-acquired pursuant to the foregoing provisions of this Clause 16, by 
a Group Company will not be abandoned until the shares of the owning 
Group Company shall have been offered in writing by those Groups 
which favour abandonment, without charge pro-rata to the other 
Groups. Any Group desiring to acquire such shares shall so advise the 
offering Groups in writing within sixty days from receipt of such 
written offer. 

All of the shares of the Group Company held by the offering Groups 
shall within sixty days from receipt of such advice be transferred pro- 
rata to the Group or Groups electing to receive the same and the provi- 
sions of Clause 15 (i) (c) and (d) hereof shall then apply. The Groups 
transferring their shares shall release the Group Company from any 
outstanding claims, and the Group or Groups, acquiring such shares 
shall indemnify the transferring Groups in respect of their obligations 
(if any) either towards such Group Company or otherwise arising in 
connection with the concession held by such Group Company. 


(Note: The above machinery will require adaptation in any case 
(e.g., Trucial Coast) where the Group Company holds more than one 
concession. ) 


17. The Parties hereto will procure the delivery free of cost (sub- 
ject as provided in Clause 4 of White Paper Document 3 [Proof Ist 
April 1945]) to D’Arcy of 7% per cent. of all crude oil produced by 
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I.P.C. or any other Group Company from the area as subsisting at the 
lst May 1934, of the Iraq Concession as defined in the said Group 
Agreement of 31st July 1928. Copy of the said Clause 4 (together with 
a copy of the letter of 27th May 1937 therein referred to) is annexed 
hereto as Schedule “D.” 

Provisions to the same effect, subject as hereafter in this Clause 17 
mentioned, as those of the said Clause 4 and of the said letter shall be 
incorporated in an Agreement or Agreements to which I.P.C. and the 
parties hereto shall be parties, and the parties hereto shall procure I.P.C. 
to execute such Agreement or Agreements and will forthwith give 
irrevocable instructions to ].P.C. for the delivery of such oil to D’Arcy. 


It is agreed: 


(i) that the words ‘“‘as measured for the purpose of calculat- 
ing the royalty payable thereon to the Iraq Government” appearing 
in sub-Clause (i) of the said Clause 4 are hereby cancelled and 
shall be omitted when the said provisions are incorporated in the 
said Agreement or Agreements ; 


(ii) that as from the date hereof sub-Clause (v) of the said 
Clause 4 shall have effect as if there were inserted after the words 
“shall be entitled to” the words “and shall accept.” 


18. A new sub-Clause (iv) shall be added to Clause 14 of the 
White Paper Document No. 4 to the effect that: 


“Nothing herein shall prohibit any Group from assigning such 
Group’s right to take oil which such Group has accepted pursuant 
to Clause 9 hereof provided that no such assignment shall relieve 
such Group from its obligation to pay for oil taken.” 


19. (i) As from the date hereof this Agreement shall be deemed 
to contain all the existing contractual rights of any party hereto against 
any other party or parties hereto in connection with the defined area 
and/or in connection with I.P.C. and/or any other Group Company, and 
each party hereto (subject as hereinafter provided) waives as against 
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every other party hereto any claim whatsoever which it or he may have 
or claim to have arising out of or in connection with any pre-existing 
contract or arrangement or alleged contract or arrangement in connec- 
tion with such area and/or I.P.C. and/or any other Group Company. 
Reserving and excepting however the claim of C..P. in respect of its 
failure to receive any oil during the war years which claim the parties 
agree to refer to arbitration under the Arbitration Acts of 1889-1934 
(or any statutory variation, modification or re-enactment thereof for 
the time being in force), on the basis of what in all the circumstances 
C.F.P. should receive if at all by way of compensation in respect of such 
failure. All parties hereto agree to do and concur in doing everything 
that may be necessary to procure the execution of the submission and 
appointment of the Arbitrators or Arbitrator as soon as possible after 
the execution of these Heads of Agreement and in any event not later 
than 3lst January 1949. In this sub-Clause the expression “‘party” or 
“parties” shall be deemed to include the Companies and person whose 
names are set out opposite the names of the Groups in Clause 24 hereof. 


(ii) The parties hereto agree to execute and to procure I.P.C. 
to execute and Near East Development Corporation agrees to procure 
Standard Oil Company (New Jersey) and Socony Vacuum Oil Com- 
pany Incorporated to execute all under seal simultaneously with the 
execution of these Heads of Agreement an Agreement in the terms 
of the draft dated 16th May and initialled for indentification on behalf 
of the parties hereto. 


20. Each party shall be excused from the performance of any 
obligation imposed upon it under this Agreement if and in so far and 
for as long as such performance is delayed, or prevented by any cir- 
cumstance whatsoever beyond its control. 


21. (1) Whenever any Group considers it impossible to lift any or 
all of its adjusted requirement it shall notify the Group Companies from 
which it would otherwise be lifting oil and if within 30 days from 
such notification a condition of impossibility is not agreed between 
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such Group and such Group Companies the question shall forthwith 
be determined by arbitration. 

Pending such agreement or determination and in the event that 
a condition of impossibility is not so agreed or determined the oil which 
the Group concerned does not lift shall be subjected to the offer and 
re-offer provisions of White Paper Document No. 4 at the price pro- 
vided by Clause 8 hereof. 

In the event that a condition of impossibility is agreed or deter- 
mined as aforesaid the said oil shall thereafter be offered and re-offered 
by the Managing Director for the account of that Group to the other 
Groups pro-rata to their respective basic proportions on the price basis 
provided in Clause 10 hereof but without the minimum specified in 
Clause 10 (iii). To the extent that such oil is not so accepted and 
taken it shall be shut back. 


22. Except as otherwise expressly provided in Clause 10 hereof 
with regard to the determination of average market values and except 
in respect of Clause 19 hereof if any dispute or difference shall arise 
touching or concerning these Heads of Agreement or the interpretation 
thereof or any matter arising thereout any Group or Group Company 
which is a party to the dispute or difference may by notice in writing 
to the other party or parties thereto require such dispute or difference 
to be submitted to arbitration. The party or parties requiring arbitra- 
tion shall give notice in writing thereof to the other Groups and each 
of such Groups shall be entitled on giving within 15 days written 
notice to the parties to the arbitration to take part in the reference if 
such Group can satisfy the Arbitrator that it has a proper interest in 
the said dispute or difference. Any such reference shall be to a single 
arbitrator and shall be a submission to arbitration in accordance with 
the Arbitration Acts of 1889-1934, or any statutory variation, modi- 
fication or re-enactment thereot for the time being in force. 


23. There shall be deemed to be included in these Heads of Agree- 
ment pending the execution of the formal document or documents 
referred to in Clause 4 hereof and there shall be included in such 
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' formal document or documents provisions to the same effect as those of 
Clause 22 of the Group Agreement of 31st July 1928 in the applica- 
: tion of which the words “any of its operating companies” shall be 
deemed to read “any Group Company or Group Companies.” 


: 24. The parties hereto further undertake to procure the execution 
by the Companies and person whose names are set out below opposite 
| their respective names of undertakings :— 


(i) acknowledging that the Group Agreement of 3ist July 
1928 (including the undertakings on pages 50-53 inclusive) if it is 
still operative and/or any agreement of similar nature which may 
have been created, are cancelled as provided in Clause 2 hereof; 
and 


(ii) agreeing to be bound to the same extent as if they had 
signed these Heads of Agreement by the provisions of Clause 
16 (i) hereof but this obligation under said undertakings shall 
terminate (a) if and when the respective companies or person no 
longer have a shareholding interest directly or indirectly in one of 
the Groups or (b) if and when the Group in which any such Com- 
pany or person now has a shareholding interest disposes of all its 
shares in all Group Companies under the provisions of Clause 25 
hereof ; 

(iii) agreeing to be bound by the provisions of Clause 19 (i) 
hereof to the same extent as if they had signed these Heads of 
Agreement. 


ANGLo-Saxon. (1) N.V. Koninklijke Nederlandsche Maatschappij 
tot Exploitatie van Petroleumbronnen in Neder- 
landsche Indie 


and 


(2) The “Shell” Transport and Trading Company 
Limited. 
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D’Arcy. Anglo-Iranian Oil Company Limited. 
N.E.D.C. (1) Standard Oil Company (New Jersey) 
and 


(2) Socony Vacuum Oil Company Incorporated. 
P.& I. Mr. C. S. Gulbenkian. 


25. Notwithstanding anything herein contained but subject 
always to the provisions of paragraph (b) of Article 3 of the Articles 
of Association of I.P.C. if any Group wishes to dispose of all of its 
shares in all Group Companies it shall be at liberty to do so but only 
pursuant to those Articles of the Articles of Association of the respec- 
tive Group Companies which will correspond to Article 36 of the Articles 
of Association of I.P.C. and on condition that all of the rights and 
obligations of that Group under these Heads of Agreement and under 
any formal document or documents executed as contemplated in Clause 4 
hereof shall upon such disposal be assigned to and assumed by the 
purchaser or purchasers of such shares and that such purchaser or 
purchasers shall enter into a formal Deed of Covenant, agreeing to be 
bound by all of such obligations, with the other Groups (except that if 
any Group shall have previously disposed of all of its shares in all Group 
Companies pursuant to this Clause 25 then with the purchaser or pur- 
chasers of said shares instead of with such Group) and with any Group 
Company concerned. 


In WitTNEss whereof the parties hereto have respectively executed these 
presents this Third day of November 1948. 
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SCHEDULE A 
: ; 1945 Edition. 
Ist Proof. 1.4.45. 


An AGREEMENT made the day of 

1939 BETWEEN D’Arcy ExpLoraTION CoMPANY LIMITED a 
Company incorporated under the Companies Acts 1908 to 1913 
whose registered office is situate at Brittanic House Finsbury 
Circus in the City of London (hereinafter called “the D’Arcy 
Company”) of the first part THE ANGLO-SAXON PETROLEUM 
Company LIMITED a Company incorporated under the Companies 
Acts 1862 to 1900 whose registered office is situate at St. Helen’s 
Court Leadenhall Street in the City of London (hereinafter called 
“the Anglo-Saxon Company”) of the second part CoMPAGNIE 
FRANCAISE DEs PETROLEsS a Société Anonyme incorporated under 
the laws of France whose siége social is situate at No. 11 Rue du 
Docteur Lancereaux Paris in the Republic of France (hereinafter 
called “the French Company’) of the third part Near East 
DEVELOPMENT CORPORATION a Company incorporated under the 
laws of the State of Delaware U.S.A. whose principal office is 
situate at 26 Broadway New York U.S.A. (hereinafter called 
“the American Company”) of the fourth part PARTICIPATIONS 
AND INVESTMENTS LIMITED a Company incorporated under the 
laws of the Dominion of Canada whose principal office is situate 
at Canadian Bank of Commerce Building, Toronto (hereinafter 
called “the Participations Company”) of the fifth part and PeTro- 
LEUM CONCESSIONS LIMITED a Company incorporated under the 
Companies Act 1929 whose registered office is situate at City 
Gate House Finsbury Square in the County of London (herein- 
after called “the Concessions Company”) of the sixth part. 


be RE Ea CE dey et 


Wuereas the Concessions Company was incorporated on the 12th 
day of October 1935 under the Companies Act 1929. 








932 ANTITRUST AND MONOPOLY PROBLEMS 


AND WHEREAS the present capital of the Concessions Company is 
£150,000 divided into 150,000 shares of £1 each. 


AND WHEREAS it is intended that the initial share capital of the 
Concessions Company shall be subscribed by the parties hereto of the 
first five parts in the proportions following that is to say:— 


The D’Arcy Company (hereinafter 


calied Capote. Bb es. 6.5 gene Oe 23.75% of such capital 
The Anglo-Saxon Company (herein- 

after called Group B) .......... BT Se eh Pe 
The French Company (hereinafter 

called (ramp CO) seit a ae. 23.799 "> ™ i 
The American Company (hereinafter 

ceed Gay ee Se Hi ee " 
The Participations Company (herein- 

after called Group E) .......... 500%” ™ - 

100.00% 


Anb WHEREAS the parties herein have agreed to enter into the 
agreement hereinafter contained. 


Now in pursuance of the said agreement it is hereby agreed and 
declared as follows :— 


PRELIMINARY. 


1. (i) Eacu of the parties hereto of the first five parts hereby 
contracts with each of the other of such parties and with the Concessions 
Company that they will observe and will procure their respective Asso- 
ciated Companies (as hereinafter defined) to observe the provisions of 


this Agreement and each of the said parties shall be responsible for any 
breach or non-observance of this Agreement committed by any Asso- 





a. 
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ciated Company of such party in the same manner and to the same 
extent as if such breach or non-observance had been committed by such 


party itself. 


(ii) The provisions of this Agreement except where expressly 
otherwise stated shall apply to the area bordered in red on the map 
attached hereto excluding such parts thereof as fall within the present 
boundaries of the Kingdom of Iraq which for the purposes of this 
Agreement shall be deemed to include the area commonly known as 
the Neutral Zone lying between the Kingdom of Iraq and the King- 
dom of Saudi Arabia. The area to which the said provisions so apply 
is hereinafter called “the defined area.” 


(iii) In this Agreement the expression “Associated Company”’ as 
regards each of the parties hereto of the first five parts means and 
includes :— 


(a) Any Company over which such party either alone or in 
conjunction with any other party or parties hereto and/or in con- 
junction with one or more Associated Companies of any party 
hereto can now or hereafter exercise control either directly or 
indirectly and whether such control be exercisable by means of 
the possession of a majority of votes or of the right of appointing 
directors or by contact or in any manner whatsoever whether 
similar to the above or not. 


(b) As regards the American Company each of the Com- 
panies specified in Schedule A hereto. 


(c) Any Company over which any Associated Company of 
such party either alone or in conjunction with any one or more 
Associated Companies of any party hereto can now or hereafter 
exercise control either directly or indirectly and whether such con- 
trol be exercisable by means of the possession of a majority of votes 
or of the right of appointing directors or by contract or in any 
manner whatsoever whether similar to the above or not. 


Note— 
The plan will 
be a copy of 
the plan on 
the 1928 
Agreement, 
but with the 
red line 
altered to 
include the 
Farsan Archi- 
pelago, and 
the deletion 
from the Note 
C-D-E- of the 
words “and 
the Farsan 
Archipelago.” 

a. 
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(iv) The Concessions Company hereby contracts with each of the 
other parties hereto that it will observe and will procure any General 
Operating Company formed as hereafter mentioned and any company 
over which it can now or hereafter exercise control either directly or 
indirectly and whether such control be exercisable by means of the 
possession of a majority of votes or of the right of appointing directors 
or by contract or in any manner whatsoever whether similar to the above 
or not (all of which Companies are intended to be included in the ex- 
pression “Associated Company” as applied to the Concessions Company ) 
to observe the provisions of this Agreement, and the Concessions Com- 
pany shall be responsible for any breach or non-observance of the 
provisions of this Agreement committed by any Associated Company of 
the Concessions Company in the same manner and to the same extent 
as if such breach or non-observance had been committed by the Con- 
cessions Company. 

A Company shall cease to be an Associated Company of any party 
hereto within the meaning of these presents if and when and so long 
as it shall cease to fulfill the conditions contained in this clause and as 
regards the American Company the Companies specified in Schedule A 
hereto as Associated Companies of that Company shall cease to be such 
if and so long as they are not directly or indirectly interested in the 
American Company. 


PROVIDED ALWAYS that no party hereto shall be held responsible for 
any breach or non-observance of this Agreement by an Associated 
Company of such party if such party can shew that it has used its utmost 
endeavours to prevent such breach or non-observance. 


BoarRD OF DIRECTORS OF THE CONCESSIONS COMPANY AND Basic 
PROPORTIONS. 


2. (i) Groups A. B, C and D (each herein termed a “Major 
Group”) shall each be entitled to appoint two Directors on the Board 
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of the Concessions Company and Group E (herein termed a “Minor 
Group”) shall be entitled to appoint one Director. 


Provipep ALways that as and when by reason of transfer of 
shares or by new issues of share capital or otherwise the basic proportion 
(as hereinafter defined) for the time being of any Major Group falls 
below 11.875 per cent. the right of representation of such Major Group 
shall be reduced from two Directors to one Director. 


Provipep further that should the basic proportion for the time 
being of any Major Group fall below 5.9375 per cent. such Major Group 
shall cease to have the rights attaching to a Major Group and shall 
thereafter only be entitled to such rights as attach to a Minor Group 
and shall be treated as a Minor Group for ali purposes of this Agree- 
ment and of the Byelaws of the Concessions Company. 


(ii) In the event of the basic proportion for the time being of any 
Group falling below 2.5 per cent. such Group shall lose the right of 
representation by any Director on the Board of the Concessions Com- 
pany. 

(iii) The phrase “the basic proportion” or “basic proportions” 
wherever used in this Agreement means the proportion which from 
time to time the aggregate nominal value of all Ordinary Shares held 
by each Group in the following Companies bears to the total nominal 
value of all Ordinary Shares held by all the Groups in the same Com- 
panies viz.:—in the Concessions Company and all General Operating 
Companies as hereinafter defined and Iraq Petroleum Company Limited 
and all General Operating Companies as defined in an agreement under 
seal (hereinafter called the 1928 Agreement) dated the 31st day of 
July 1928 and made between the parties hereto of the first five parts and 
Iraq Petroleum Company Limited (then and therein called Turkish 
Petroleum Company Limited) of the sixth part as amended by another 
agreement under Seal (hereinafter called “the 1939 Amending Agree- 
ment”) made between the same parties and in the same order and dated 
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Document, the day of 1939 and all Companies which 
"are for the time being by agreement between the parties hereto of the 
first five parts treated as if they were General Operating Companies as 

defined in the 1928 Agreement and in this Agreement. 

For the purposes of this Agreement a share shall be deemed to be 
an Ordinary Share if it entitles the holder to dividends at an unlimited 
rate and shares which any Group is entitled to subscribe and has sub- 
scribed (even though not then allotted) shall be treated for the purposes 
of this Clause as held by such Group. 

Shares having no nominal value shall be deemed to be of a nominal 
value equal to the price at which they were first issued by the Company 
of whose capital they form part. 


(iv) ANY appointment or removal of Directors by any Group 
shall be made in writing left at the registered office of the Concessions 
Company signed by or on behalf of the Group. 


(v) In addition to the Directors to be appointed by the Groups 
the Board may elect not exceeding two persons one to be Chairman of 
the Board and/or one to be a Managing Director of the Concessions 
Company. , 

(vi) Att the Directors shall enjoy the same rights and privileges 
and the Chairman shall not have a casting vote. 


OPERATING COMPANIES UNDER THE CONCESSIONS COMPANY. 


3. THE Concessions Company except as herein otherwise ex- 
pressly provided shall not be concerned engaged or interested directly 
or indirectly in acquiring exploring testing proving or working any 
oilfield outside the defined area. Either the Concessions Company 
or a separate Company or Companies constituted for the purpose shall 
work any field or fields within such area which it shall in accordance 
with this Agreement be decided to develop (if so decided) shall provide 


| nities 8 
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pipe-lines storage or other facilities for serving the same either alone or 
in conjunction with any field or fields for the time being worked under 
the 1928 Agreement. Any such separate Company is hereinafter 
referred to as an Operating Company. Neither the Concessions Com- 
pany nor any Operating Company shall except as herein expressly 
provided be engaged or interested in the refining or marketing of oil 
either within or outside the defined area. 


4. (i) Sucn Operating Companies shall be of two kinds—Gen- 
eral and Special—and shall only be formed with the approval of the 
Concessions Company and shall immediately after incorporation be made 
by the Concessions Company to execute under seal a covenant with the 
Concessions Company and each Group undertaking to be bound by this 
Agreement so far as applicable to such Company and no Company 
which has not entered into such covenant shall be entitled to be treated 
as an Operating Company or be eligible for any of the purposes of this 
Agreement as an Operating Company. 


(11) Prior to the formation of any such Operating Company the 
Concessions Company shall determine the amount and character of 
the payment or other form of interest which it shall receive from such 
Operating Company in consideration of the cession to it by the Con- 
cessions Company of its rights properties or concessions or any part 
thereof. 


(iii) General Operating Companies shall be so constituted that 
the voting control at General Meetings thereof shall be vested in the 
Concessions Company and the Concessions Company shall not in any 
circumstances part with such control. Special Operating Companies 
shall as far as legally possible be so constituted that the power to appoint 
the Directors thereof shall be vested in the Concessions Company. 


(iv) The right to subscribe to the first issue of Ordinary Share 
capital of Operating Companies shall be offered to the Groups in the 
basic proportions and shares refused by any of the Groups shall be 
re-offered among the other Groups in those proportions and according 
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to their desire to take up such shares and so on until all the Groups 
have been satisfied. Subsequent issues of such Ordinary Share capital 
shall be made in accordance with the provisions of clause 7 (i) hereof. 


5. (i) A “General Operating Company” shall be (a@) any Operat- 
ing Company formed for the exploitation of any concessions in cases in 
which all the Groups are associated (b) any Operating Company formed 
for the construction of pipe lines of storage facilities of port works of 
refineries or other purposes common to all the Groups whether in 
relation only to oil derived under this Agreement or in relation also 
to oil derived under the 1928 Agreement. 


(11) A “Special Operating Company” shall be one formed in cases 
in which all the Groups may not wish to participate for the exploitation 
of concessions or for other purposes not common to all the Groups. 


6. (i) In the election of Directors of every General Operating 
Company the Concessions Company shall always appoint such persons 
as to secure that the Board of Directors of that Company shall include 
persons nominated by the Major and Minor Groups respectively equal 
in number to their respective nominees on the Board of the Concessions 
Company if such Groups wish to exercise this right and in the election 
of Directors of every Special Operating Company the Concessions 
Company shall if such Groups wish to exercise this right always appoint 
such persons as to secure that the Board of Directors of that Com- 
pany shall consist of persons nominated by the Group or Groups parti- 
cipating in the Special Operating Company substantially in proportion 
to their participation but so that on the Board of Directors of every 
Special Operating Company there shall always be at least one Director 
nominated by each Group participating therein on condition that such 
Group’s shareholding interest is not less than 2.5 per cent. of the issued 
capital of such Special Operating Company. 


(ii) The provisions contained in Clause 2 (vi) of this Agreement 
and in the Byelaws of the Concessions Company for the time being in 
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force with regard to method of voting and passing resolutions at Board 
Meetings shall so far as is legally possible be inserted in the Articles 
of Association or Byelaws of any General Operating Company or other- 
wise be made binding on such Company. A copy of the Byelaws about 
to be adopted by the Concessions Company is contained in Schedule 
C hereto. 


IssUES OF CAPITAL AND TRANSFERS. 


7. (i). THE provisions in the said Byelaws of the Concessions 
Company with regard to the offer of shares on any increase of capital 
to existing shareholders shall so far as legally possible be made appli- 
cable to every Operating Company. 


(ii) The provisions in the said Byelaws containing restrictions on 
transfers of shares shall be maintained and provisions in similar terms 
containing restrictions on transfers of shares shall so far as legally 
possible be made applicable to every Operating Company. 


(iii) No person or Company shall be permitted to become a share- 
holder in the Concessions Company or any Operating Company except 
on the basis that such person or Company acknowledges that the Con- 
cessions Company or such Operating Company is bound by this Agree- 
ment. 


CONCESSIONS AND PRODUCTION. 


8. (i) ALt the parties hereto agree that the Concessions Com- 
pany or a nominee of the Concessions Company shall except as herein- 
after mentioned have the sole right to seek for or obtain oil concessions 
within the defined area and each of the Groups hereby covenants and 
agrees with the Concessions Company and with the other Groups that 
excepting only as herein provided or authorized such Group will not 
nor will any of its Associated Companies either personally or through 
the intermediary of any person firm company or corporation seek for 
or obtain or be interested directly or indirectly in any such oil concession 
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or be interested directly or indirectly in the production of oil within the 
defined area or in the purchase of any such oil otherwise than through 
the Concessions Company or an Operating Company under the Conces- 
sions Company. 


PROVIDED always that if the Concessions Company does not deter- 
mine to apply for any oil concession then if any two Groups are in 
favour of so applying the Concessions Company shall be bound forth- 
with to grant permission to a nominee of those Groups to seek for and 
obtain such concession on the terms that if successful such Groups 
shall forthwith transfer the same to an Operating Company in which 
each Group shall be entitled to be offered its participation in accordance 
with clause 4 hereof. 


(11) Without prejudice to any other remedy any lease concession 
or other interest that may be obtained by any Group in breach of the 
provisions of this Agreement and all the interest of any person or 
company or corporation intended to be bound by this Agreement in 
any such lease concession or interest shall be held in trust for a Special 
Operating Company in which the Groups (other than the Group com- 
mitting the breach) shall be entitled to participate in accordance with 
clause 4 hereof. 


WorRKING AGREEMENT. 


9. (i) THE Concessions Company hereby agrees with each of the 
Groups that it will offer or procure the Operating Company producing 
or purchasing the same to offer all crude oil which is available for sale 
whether produced or purchased by the Concessions Company or pro- 
duced or purchased by any Operating Company to the Groups for pur- 
chase by them upon the terms and conditions following that is to say :— 


(a) The Concessions Company shall be responsible for the 
division of all such oil amongst the Groups and shall in this con- 
nection supervise the relations between the Groups and conduct 
all correspondence and keep all accounts. The expenses of render- 














ANTITRUST AND MONOPOLY PROBLEMS 94] 


ing such services shall where they are performed for an Operating 
Company producing or purchasing any oil so offered be repaid 
by that Company. 


(b) Such oil shall be offered to the Groups in the basic pro- 
portions as existing when the offer is made but oil from any Spe- 
cial Operating Company shall be offered to those Groups which 
have contributed to the subscribed ordinary share capital of such 
Special Operating Company in the proportion in which such Groups 
are interested in such Special Operating Company. 


(c) Delivery shall (subject to pipe-line facilities being avail- 
able and subject to the provisions of this Agreement) be made in 
cargo lots if so desired at each Group’s option either on board a 
vessel or vessels or into storage tanks available to such Group 
either at the Mediterranean terminals of the pipe-line from Iraq 
existing at the date hereof or in case Iraq Petroleum Company 
Limited itself or the Concessions Company itself or either or both 
of them through General Operating Companies shall provide a 
pipe-line or pipe-lines to any other terminal or terminals then at 
such terminal or terminals or partly at one and partly at another 
terminal as nearly as possible in proportion to the quantities avail- 
able at such terminals. Provided always that if the pipe-line capac- 
ity is available and subject to the rights of other users delivery 
may be effected at each Group’s option wholly at any available 
terminal or in such proportions at different terminals subject as 
aforesaid as each Group may desire. 


(d) On or before the first day of every quarter of a year the 
Concessions Company shall notify each of the Groups of the 
estimated quantity of crude oil and/or refined products (if any) 
and of the source from which the oil will be derived in each case 
which the Group notified will be entitled to purchase during (a) the 
quarter beginning three calendar months after the due date for 
giving such notice and (b) each of the three succeeding quarters. 
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(e) Not later than fifteen days after the first day of each 
quarter or the receipt of such notice whichever shall be the later 
each Group shall notify the Concessions Company of the quantity 
(not exceeding the amount so offered) and particulars of the 
source of production of the oil which such Group will purchase 
during the next succeeding quarter notifying at the same time the 
approximate dates places and methods of delivery desired which 
quantity shall be as nearly as possible equally spread over the 
quarter. Any Group which fails to notify the Concessions Com- 
pany in accordance with this sub-paragraph of the quantity which 
it elects to purchase shall be deemed to have declined such quantity. 
Provided always that so far as the Participations Company is 
concerned the period within which such Group shall notify the 
Concessions Company as aforesaid shall be 18 days instead of 15 
days and in the event of the four Major Groups declining the 
whole of the oil offered to them the Concessions Company shall 
forthwith notify the Participations Company. 


(f) Payment for all quantities delivered during any calendar 
month shall be due and payable on the last day of the following 
calendar month to the Concessions Company in London or other 
place agreed by the Concessions Company in sterling or other 
currency agreed by the Concessions Company. The Concessions 
Company will effect the distribution of the payments to the Operat- 
ing Companies concerned. Any payment in arrear shall carry 
interest at the rate of £10 per centum per annum. 


(g) Any Group which at any time is in arrear in its pay- 
ments under this clause or otherwise in default under this Agree- 
ment or under the 1928 Agreement shall without prejudice to any 
other remedies lose its right to receive oil under this clause and 
under the 1928 Agreement so long as it is in arrear or in default 
and also during the remainder of the quarter during which such 
default occurred and during the whole of the quarter in which 
such arrears are paid off or default made good and shall forfeit all 
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quantities it would have been entitled to purchase or receive during 
such period which quantities shall be offered to the other Groups 
not in arrear or default. 


(h) Any Group which has failed during any quarter to take 
delivery of the quantity which it notified the Concessions Company 
or Iraq Petroleum Company Limited it would take shall auto- 
matically forfeit the right to receive any balance of which it has not 
taken delivery and shall be debited with any loss sustained by the 
Concessions Company or any Operating Company as a result of 
its failure to take delivery. 


Bi nai incertae law Bit 


(4) The Concessions Company shall as soon as reasonably 
possible offer or procure to be offered to the Groups which have 
accepted their full quotas any quantities not accepted in accordance 
with sub-paragraph (e) or forfeited in accordance with sub- 
paragraphs (g) and (h) of this sub-clause or any oil in excess 
of the estimate under sub-paragraph (d) of this sub-clause and 
each Group shall notify the Concessions Company within ten days 
after receipt of such offer of the maximum quantity of such addi- 
tional oil that it is willing to purchase during the following quarter 
and-so on until all the Groups shall have been satisfied and the 
provisions of the foregoing sub-paragraphs shall apply as nearly 
as possible to any offer or acceptance of any quantities under this 
sub-paragraph. 
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(ii) In case there shall remain for delivery during the next suc- 
ceeding quarter after complying with the provisions of sub-paragraphs 
(e) to (%) inclusive of sub-clause (i) of this clause any surplus oil 
which none of the Groups is willing to purchase then and in that case 
only the Concessions Company shall be at liberty to dispose of such 
surplus to any other person or persons and in case the Concessions 
Company shall find it impossible to sell such surplus at a price arrived 
at in accordance with the provisions of sub-clause (iii) hereof then 
such surplus shall before being sold to any other person or persons at 
any lower price first be offered at such lower price to the Groups in the 
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basic proportions and the provisions of sub-clause (i) shall apply to 
such subsequent offer as nearly as may be. 


(iii) The price at which crude oil produced by the Concessions 
Company or any General Operating Company and available in any 
calendar year for divisions among all the Groups shall in the first 
instance be offered to the Groups under sub-clause (i) shall be provi- 
sionally fixed by the Board of the Concessions Company not later than 
Ist July in the preceding year at such figure as shall be estimated by 
the Managing Director or failing him by the General Manager of the 
Concessions Company to be the probable true net cost of the oil delivered 
f.o.b. seaboard terminal during the calendar year of delivery plus 
the sum of ls. per ton. The provisional price shall be subject to revision 
from time to time by the Managing Director or failing him by the 
General Manager having regard to actual current experience of operat- 
ing and other costs but always so that (a) if by reason of any such 
revision as aforesaid the price of oil to be delivered during any calendar 
year shall be increased above the price which has been provisionally 
fixed as aforesaid by the Board of the Concessions Company any 
Group or Groups may require oil to be delivered to it during such 
calendar year at the price so provisionally fixed but in that event such 
Group or Groups shall pay to the Concessions Company to make good 
the loss which the Concessions Company would otherwise suffer by 
reason of such requirement a sum equal to the difference between the 
total price actually paid by such Group or Groups for oil so delivered 
and the total price which they would have paid for the same oil if they 
had purchased each delivery at the revised price applicable thereto 
under the preceding provision hereof and the certificate of the Manag- 
ing Director or failing him the General Manager of the Concessions 
Company shall be conclusive evidence as to the revised price applicable 
to each delivery. Such payment shall become due and payable upon 
demand by the Concessions Company at any time after the end of 
the calendar year in question. If any Group shall fail to make such 
payment within one calendar month after service of such demand the 
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Concessions Company shall send to such defaulting Group a second 
demand and if within one calendar month after service of such second 
demand such Group shall fail to make such payment its basic proportion 
shall thereafter be reduced to the extent to which it would be reduced 
if its aggregate holding of ordinary shares in the Concessions Company 
and its General Operating Companies had been reduced by shares of 
a nominal amount equal to the sum so unpaid but no other penalty shall 
be enforced against such defaulting Group and (b) the average price 
throughout any calendar year shall as nearly as may be represent the 
true net cost of the oil delivered f.o.b. seaboard terminal plus 1s. per 
ton. The price shall in each case be calculated for the Concessions 
Company and each General Operating Company separately. 

The estimate of such true net cost shall include the expenses re- 
ferred to in sub-clause (i) (a) hereof and such other expenses and such 
depreciation on such assets and at such rates only as might be expected 
to be permitted by the Inland Revenue Authorities as deductions in 
assessing the profits of the Concessions Company or the General 
Operating Company as the case may be for English Income Tax. 

The accounts of the Concessions Company and its General Operat- 
ing Companies shall be audited annually by the same Auditors who 
shall be Chartered Accountants. 


(iv)(a) The rights of user of the Groups of the available capacity 
of any particular common facility such as transport by main pipe lines 
—storage facilities at gathering stations and terminals—anchorage for 
steamers—pumpage and port works—dehydrating plant—common re- 
finery and similar facilities, which, for the purpose of this Agreement, 
it may be agreed to provide for ends common to the Concessions 
Company and all the Groups shall be as follows :— 


(a) when the Groups are associated in the Concessions 
Company or any General Operating Company shall be in the pro- 
portions in which they are from time to time in fact taking the oil. 


(B) when any of the Groups are associated in any Special 
Operating Company shall be a right attaching to such Special 
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Operating Company which right shall extend only to the balance 
of any such available capacity after the requirements (as deter- 
mined under sub-clause (a) above) of all the Groups when asso- 
ciated in the Concessions Company or any General Operating 
Company have been met and shall for each such Special Operating 
Company be in the proportion which the oil production of that 
Special Operating Company bears to the aggregate oil production 
of all Special Operating Companies which can make commercial 
use of any such particular common facility and within any such 
Special Operating Company its facilities shall be available to the 
participants therein in the proportion in which they are from time 
to time in fact taking such oil. 


(b) The basis of charge to any Special Operating Company for the 
use of the above common facilities shall be determined by the Conces- 
sions Company prior to the formation of each Special Operating Com- 
pany provided that for all Special Operating Companies there shall be an 
identical basis of charge for the use of identical common facilities. 


(v) The Concessions Company or a General Operating Company 
shall alone have the right to purchase on any field any crude oil available 
for purchase. The price at which crude oil purchased by the Conces- 
sions Company or any General Operating Company shall be offered 
to the Groups shall be the cost of such oil to the Concessions Company 
or such Operating Company at the place of delivery by the seller to the 
Concessions Company or General Operating Company, plus cost of 
delivery therefrom to f.o.b. vessel or terminal storage tanks, as referred 
to in sub-clause (i) (c) hereof, plus an additional sum to be fixed by the 
Board of the Concessions Company not exceeding 1s. per ton. Such 
cost of delivery shall be fixed by the Board of the Concessions Company 
at such figure as shall be estimated by the Managing Director, or, failing 
him, the General Manager of the Concessions Company. In making such 
estimate the Managing Director or General Manager shall have regard 
to actual current experience gained in arriving at true net cost under 
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sub-clause (iii) hereof and shall include the expenses referred to in 
sub-clause (i) (a) hereof and such other expenses and such depreciation 
on such assets and at such rates only as might be expected to be per- 
mitted by the Inland Revenue Authorities as deductions in assessing 
the profits of the Concessions Company or the General Operating Com- 
pany, as the case may be, for English Income Tax. 


10. (i) WHEN any particular common facility such as is con- 
templated in sub-clause (iv) (a) of Clause 9 whether provided under 
this Agreement or under the 1928 Agreement (including any pipeline 
constructed under the 1928 Agreement or this Agreement) is convenient 
for dealing with oil under both Agreements the Concessions Company 
Iraq Petroleum Company Limited and their respective Operating Com- 
panies shall be equally entitled to make use thereof but the requirements 
of all the Groups in relation to the Concessions Company Iraq Petroleum 
Company Limited and General Operating Companies under both Agree- 
ments shall be satisfied before any use is made thereof in relation to any 
Special Operating Company under either Agreement and in satisfying 
the requirements of the Groups interested in Special Operating Com- 
panies no distinction shall be made as to charges or otherwise between 
Special Operating Companies under this Agreement and those under 
the 1928 Agreement. 


(ii) Clause 12 (iv) of the 1928 Agreement (as amended) relating 
to Royalty Oil shall be given effect to as if all facilities provided by the 
Concessions Company or General Operating Companies under this 
Agreement had been provided by Iraq Petroleum Company Limited or 
by General Operating Companies under that Agreemert. 


PIPELINES. 


11. Ir the Concessions Company shall itself or through a General 
Operating Company construct any trunk pipeline :— 


(i) The location of the out-flow terminal of any such trunk pipe- 
line shall be selected by the Concessions Company at a place where 
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sufficient land can be acquired by the Concessions Company or by a 
General Operating Company upon which to construct its own out-flow 
terminals and upon which land each of the Groups for itself or for one or 
more of its Associated Companies may if desired and according to the 
basic proportion of such Group but adequately for normal commercial 
requirements in each case take leases of land for their respective re- 
fineries or storage plants. The ownership of all such lands shall at all 
times be retained by the Concessions Company or a General Operating 
Company. 


(11) The Concessions Company shall itself or through a General 
Operating Company provide at the out-flow terminal of any such trunk 
pipeline reasonable and adequate facilities having regard to the produc- 
tion (including storage tanks suitable loading facilities anchorage for 
steamers awaiting loading) and pipeline facilities connecting the indi- 
vidual plants (if any) of the Groups with the pipeline terminal and 
with the terminal wharves and loading berths of the Concessions Com- 
pany or any Operating Company. 


REFINING. 


12. (i) WirtH the consent in writing of all the Major Groups 
for the time being the Concessions Company may itself or through a 
General Operating Company erect and operate refineries at any point 
accessible to Tank ships 


(a) for the refining of such oil as may be offered to the 
Groups under the provisions of clause 9 hereof and as may not 
be from time to time purchased by them or any of them and/or 


(b) for the refining on account of Iraq Petroleum Company 
Limited of any oil that may have been offered to the Groups under 
the provisions of clause 13 of the 1928 agreement and not pur- 
chased by them or any of them and/or 
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(c) for the refining of oil on account of any or. all the Groups 
but so that all Groups shall have the same rights in the basic 
proportions to have oil refined for their account. 


(ii) All products refined under the preceding sub-clauses (i) (a) 
and (b) shall in the first instance be offered on equal terms to the Groups 
in the basic proportions. 

Except as above authorized or in fulfillment of any obligation under 
any concession to be granted to it, neither the Concessions Company 
nor any Operating Company shall be concerned engaged or interested 
directly or indirectly in the refining of oil. 


MARKETING. 


13. Except in fulfillment of any obligation under any concession 
to be granted to it neither the Concessions Company nor any Operating 
Company shall be concerned engaged or interested directly or indirectly 
in the marketing of oil. 


ASSIGNMENT OF INTERESTS. 


14. (i) None of the Groups shall be entitled to assign its interest 
under this Agreement, unless 


(a) such assignment shall relate to the whole of the interest 
hereunder of the Group (hereinafter called “the Assignor Group”) 
assigning its interest and the whole of its interest under the 1928 
Agreement as amended by the 1939 Amending Agreement 


(b) such assignment shall be to a Company (hereinafter 
called the “Assignee Company”) the shareholders in which are at 
the date of assignment identical with the shareholders for the time 
being in the Assignor Group, and 


(c) the Assignee Company shall contemporaneously with such 
assignment enter into a contract with all the parties hereto other 
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than the Assignor Group and with each of them agreeing to be 
bound by all the provisions of this Agreement in the same way as 
if it had been a party hereto in the place of the Assignor Group, 
and sign a letter agreeing to the terms of and to be bound by a 
certain letter signed by the parties hereto of the first five parts and 
addressed to Iraq Petroleum Company Limited dated 

1939 a copy whereof is set out in Schedule “D” 
hereto and 


(d) the Assignor Group shall contemporaneously with such 
assignment as aforesaid transfer to the Assignee Company all 
shares, debentures or other securities or interests whatsoever of 
the Assignor Group of and in (a) the Concessions Company and 
every Operating Company as herein defined and (b) Iraq Petro- 
leum Company Limited and every Operating Company as defined 
in the 1928 Agreement as amended by the 1939 Amending Agree- 
ment 


and the parties hereto may refuse to recognise the title of any assignee 
in respect of any assignment unless all the provisions of this sub- 
clause shall have been complied with. Provided always that in the event 
of any Group desiring to assign its whole interest under this Agreement 
on terms which comply with the foregoing conditions the other Groups 
shall waive any right they may have under the Articles of Association 
or Byelaws of the Concessions Company or any Operating Company in 
connection with such assignment to purchase the shares of the Assignor 
Group in the Concessions Company or any Operating Company and 
Provided further that nothing in this Agreement contained shall be 
deemed in any way to restrict the right of any holder of shares in any 
Company a party hereto to transfer such shares. 


(ii) In case the Concessions Company shall assign all or any part 
of its concession rights, it shall obtain from any assignee a formal 
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undertaking entered into with the parties hereto and with each of them 
to accede to and become bound by the provisions of this Agreement. 


(iii) None of the Groups shall be entitled to assign its interest 
under the 1928 Agreement as amended by the 1939 Amending Agree- 
ment unless such assignment shall relate to the whole of the interest 
thereunder of the Group assigning the same and the whole of its interest 
under this Agreement and unless conditions (b) (c) and (d) above 
referred to are complied with. 


MISCELLANEOUS PROVISIONS. 


15. (i) THE Concessions Company and all General Operating 
Companies shall on request furnish to each of the Groups all such 
geological reports and information as may come into its or their 
possession relating to the subject matter of this Agreement and shall 
not communicate to any Group information of any kind without on 
request giving the like information to each and every one of them and 
like duties shall rest upon all Special Operating Companies with regard 
to such Groups as participate therein. 


(ii) IT Is HEREBY AGREED that so far as arrangements can properly 
be made without prejudicing the rights of the Concessions Company or 
any of its Operating Companies or any of the parties hereto the business 
of the Concessions Company and its Operating Companies shall so far 
as reasonably possible be so conducted as to avoid multiple taxation. 


(iii) The Concessions Company will as often as occasion shall 
require (a) give to Iraq Petroleum Company Limited or such other 
person as the parties hereto of the first five parts may unanimously 
direct any information which Iraq Petroleum Company Limited or 
such person may require to enable Iraq Petroleum Company Limited to 
calculate basic proportions for the purposes of the 1928 Agreement as 
amended by the 1939 Amending Agreement and to enable Iraq Petro- 
leum Company Limited to control assignments of interests as provided 
by that Agreement so amended as aforesaid (b) certify to Iraq Petro- 





952 ANTITRUST AND MONOPOLY PROBLEMS 


leum Company Limited if any Group has been guilty of any such default 
as is mentioned in sub-clauses (g) and (h) of clause 9(i) hereof, 


(c) inform Iraq Petroleum Company Limited of the names of any 
Companies entitled to make use of common facilities under the provi- 
sions of Clause 13(iv)(a) of the 1928 Agreement in addition to 
Operating Companies formed under the 1928 Agreement and (d) be 
bound in carrying this Agreement into effect to take into account and act 
upon all communications received by it from Iraq Petroleum Company 
Limited pursuant to the said letter a copy of which appears in Schedule 
D hereto. 


16. Eacu of the Groups will cause to be signed on its behalf a 
letter to be written to Iraq Petroleum Company Limited in the terms set 
out in Schedule “D” hereto and shall be bound by the terms of such letter. 


Force MAJEURE. 


17. (i) Ir any party hereto by reason of any cause whatsoever be- 
yond the control of such party commits any breach of this Agreement 
such party and any party or parties hereto liable jointly with such party 
shall to the extent to which breach is due to such cause be relieved from 
liability therefor. 


(ii) Nocause shall be deemed beyond the control of any party if it 
was within the control of such party’s Associated Companies or in the 
case of Concessions Company of the Concessions Company’s General 
Operating Companies. 


ARTICLES OF ASSOCIATION. 


18. THE Groups shall procure the adoption by the Concessions 
Company of Articles of Association in the form appearing in Schedule 
“B” hereto and Byelaws in the form appearing in Schedule “C” hereto 
and shall use all their voting power and influence and rights for the 
purpose of procuring 





. 
j 
i 
; 
: 





oem adn Ba 


AD RALL S. ret en. Cara OOS 2 


ANTITRUST AND MONOPOLY PROBLEMS 953 


(a) the incorporation in the constitution of every General 
Operating Company of the Concessions Company of provisions 
of a like character so fa~ as legally possible to those contained in the 
said Byelaws and of Articles 3, 58, 59, 63, 77, 85, 86, 87 and 88 of 
the said Articles and such as shall enable this Agreement to be 
carried into effect. 


(b) the incorporation in the constitution of every Special 
Operating Company of the Concessions Company of provisions 
of a like character so far as legally possible to those contained in 
Byelaws 2, 3, 4, 5, 7 and 8 of the said Byelaws and such as shall 
enable this Agreement to be carried into effect 


(c) that at no time without the consent of all the Groups shall 
the said Byelaws or Articles 3, 58, 59, 61, 63, 77, 85, 86, 87 or 88 
of the said Articles of the Concessions Company or the correspond- 
ing provisions in the constitution of any General Operating Com- 
pany of the Concessions Company be modified or amended. 


DuRATION. 


19. THis Agreement shall remain in force so long as Iraq Petro- 
leum Company Limited or the Concessions Company shall continue 
in existence or so long as any concession granted or hereafter to be 
granted to Iraq Petroleum Company Limited or any of its Operating 
Companies or to the Concessions Company or any of its Operating 
Companies continues to remain in force whichever of such periods is the 
longest and shall be deemed to be a separate contract in respect of the 
obligations imposed on the parties hereto in reference to each separate 
year. 


PROVIDED ALWAYS that if at any time prior to the dissolution of Iraq 
Petroleum Company Limited the Concessions Company shall be put into 
liquidation whether compulsory or voluntarily this Agreement and the 
first and second clauses of the 1939 Amending Agreement shall forth- 
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with cease to have effect and the 1928 Agreement shall thereafter be 
read and construed and the obligations thereunder of the parties hereto 
of the first five parts shall thereafter for all purposes be regulated 
as though this Agreement and so much of the 1939 Amending Agree- 
ment as is contained in Clauses 1 and 2 thereof had never been entered 
into and the parties hereto (including the Concessions Company) will 
take all such steps as may be necessary to procure that (a) the voting 
control at General Meetings of General Operating Companies and the 
power (so far as it is vested in the Concessions Company and is legally 
capable of transfer) of appointing Directors of Operating Companies 
shall be transferred to Iraq Petroleum Company Limited and that there- 
after such Operating Companies shall for all purposes be deemed to be 
Operating Companies formed pursuant to the 1928 Agreement (b) 
all concessions and other assets whatsoever of the Concessions Company 
after discharging all debts and liabilities thereof and after providing 
for repayment of share capital shall be transferred to and vested in 
Iraq Petroleum Company Limited. 


Provided also that if at any time the 1928 Agreement shall cease to 
be in force while this Agreement remains in force this Agreement 
shall thereafter for all purposes apply to the whole area to which the 1928 
Agreement related prior to the execution of the 1939 Amending Agree- 
ment and the parties hereto of the first five parts will take such steps 
as may be necessary to procure that (a) the voting control at General 
Meetings of General Operating Companies formed under the 1928 
Agreement and the power (so far as it is vested in Iraq Petroleum Com- 
pany Limited, and is legally capable of transfer) of appointing Directors 
of Operating Companies formed under that agreement shall be trans- 
ferred to the Concessions Company and that thereafter such Operating 
Companies shall for all purposes be deemed to be Operating Companies 
formed pursuant to this Agreement and (D) all concessions and other 
assets whatsoever of Iraq Petroleum Company Limited after discharg- 
ing all debts and liabilites thereof and after providing for repayment 
of share capital be transferred to and vested in the Concessions Com- 
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pany. If the parties shall not agree as to the steps necessary to be taken 
pursuant to this and the previous proviso the matter shall be referred 
to Counsel nominated by the parties or in default of such nomination 
by the Chairman for the time being of the Bar Council at the request 
of any of the parties and the parties shall execute such document or 
documents as shall be advised by Counsel so nominated. 


JURISDICTION AND INTERPRETATION. 


20. (i) THE parties hereto are for the purposes of this Agree- 
ment to be deemed to be domiciled in the City of London at the addresses 
following :— 


The D’Arcy Company at Britannic House, Finsbury Circus, 
London, E.C.2. 


The Anglo-Saxon Company at St. Helen’s Court, Leadenhall 
Street, London, E.C.3. 


The French Company at the offices of Messrs. Denton, Hall & 
Burgin, Solicitors, or of their successors in business. 


The American Company at the office of Messrs. Piesse & Sons, 
Solicitors, or of their successors in business. 


The Participations Company at the office of Messrs. Fresh- 
fields, Leese & Munns, Solicitors, or of their successors in business. 


The Concessions Company at City Gate House, Finsbury 
Square, London, E.C.2. 


and the parties hereto hereby submit to the jurisdiction of the English 
Courts and agree that any summons writ or other process and any 
notice requiring to be served on them respectively may be served at the 
said respective addresses and that the persons named are respectively 
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authorised to accept service and that such service shall be deemed to be 
good service on them respectively. 





(11) ProvipEp ALways that any party hereto may at any time and 
from time to time during the currency of this Agreement by notice 
in writing to the Concessions Company change the name and address 
of the party above-mentioned as authorised to accept service on its behalf 
by substituting therefor the name of some other party at an address 
within the City or County of London in England and after any such 
notice has been served this Agreement shall be read as if the name 
of such party and address had been substituted for that above mentioned 
as regards the party giving the said notice. 


(111) Any summons writ or other process or any notice requiring 
to be served on any party may be served by delivering the same or by 
posting the same in London in a prepaid registered letter addressed 
to the said party at the aforesaid address and the same shall be deemed 
to have been served on the day after that on which it was so posted. 


21. THis Agreement shall be construed according to and be 
governed by English Law. 


ARBITRATION. 


22. Ir any question or dispute shall arise between the parties hereto 
or between any one or more of them or between any one or more of them 
on the one hand and other or others of them on the other hand in any 
way arising out of or in connection with this Agreement or as to the 
true meaning or construction thereof or as to the rights or liabilities 
of any of the parties hereto and if it shall be decided by the parties 
at variance to resolve their difference by arbitration then such question 
or dispute shall be referred to the decision of a sole arbitrator to be 
agreed upon or failing agreement to be nominated by a Judge of the 
High Court of Justice in England and the decision of such arbitrator 
shall be final and binding upon all parties to the arbitration. The pro- 


a ia AISI at h ie IS act 


A AN a lag Do lS NE Nc SEE L063 ptt 9 a pn 


i ets Nacsa Ry OPON. ft mc thd 








ANTITRUST AND MONOPOLY PROBLEMS 957 


visions of the Arbitration Act 1889 and of any statutory modification 
thereof in force shall apply to any such arbitration. 


IN WITNESS whereof the parties hereto have respectively executed 
these presents the day and year first above written. 


SCHEDULE A. 





REFERRED TO IN CLAUSE 1 (iii) (b) OF THE ABOVE WRITTEN AGREEMENT. 
THE PRESENT ASSOCIATED COMPANIES OF NEAR East DEVELOPMENT 
CoRPORATION ARE— 


STANDARD O1L Company (NEw JERSEY). 


Socony Vacuum O1L Company, INc. 


SCHEDULE B. 


( ARTICLES OF ASSOCIATION ). 


SCHEDULE C. 


68 ORS we 





(BYELaws). 
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SCHEDULE D. 





( LETTER ) 
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The Common Seal of D’Arcy Exptora- 
TION CoMPANY, LIMITED, was hereunto 
affixed in the presence of 


Director. 


Secretary. 


The Common Seal of THE ANGLO-SAXON 
PETROLEUM COMPANY, LIMITED, was 
hereunto affixed in the presence of 


Directors. 
Secretary. 


Signed, Sealed and Delivered for and on 
behalf of COMPAGNIE FRANCAISE DES 
PreTRoLES by their President and 
Director and by virtue of a Special 
Resolution of the Board in the presence 
of 


The Corporate Seal of Near East 
DEVELOPMENT CORPORATION was here- 
unto affixed 


President. 





Secretary. 





unto affixed in the presence of J 

. Vice-President. 

4 

; Director & Secretary. 
@ 
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The Common Seal of PARTICIPATIONS 


AND INVESTMENTS, LIMITED, was here- t 


The Common Seal of PETROLEUM | 
CONCESSIONS, LIMITED, was hereunto } 
affixed in the presence of 


Director. 


Secretary. 
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WE the undersigned hereby recognise that the parties to the above 
written Agreement have only agreed to execute the same conditionally 
on our entering into the underwritten Agreement and we accordingly 
agree on behalf of ourselves and our Associated Companies to be 
bound by the definitions obligations and restrictions contained in the 
above written Agreement in like manner as if we had been parties 
thereto jointly with or in place of the D’Arcy Company. 


The Common Seal of the ANGLo-IRANIAN 
O1t Company LIMITED was hereunto 
affixed in the presence of 


Director. 
Secretary. 


WE the undersigned hereby recognise that the parties to the above 
written Agreement have only agreed to execute the same conditionally 
on our entering into the underwritten Agreement and we accordingly 
agree on behalf of ourselves and our Associated Companies to be bound 
by the definitions obligations and restrictions contained in the above 
written Agreement in like manner as if we had been parties thereto 
jointly with or in place of the Anglo-Saxon Company. 


KONINKLIJKE NEDERLANDSCHE MAats- 
CHAPPIJ Tot EXPLoITATIE VAN PETRO- 
LEUMBRONNEN IN NEDERLANDSCH- INDIE 


Directeur. 
The Common Seal of the SHELL TRANs- 
PORT AND TRADING COMPANY LIMITED 
was hereunto affixed in the presence of 
} Directors. 
Secretary. 
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WE the undersigned hereby recognise that the parties to the above 
written Agreement have only agreed to execute the same conditionally 
on our entering into the underwritten Agreement and we accordingly 
agree on behalf of ourselves and our Associated Companies to be 
bound by the definitions obligations and restrictions contained in the 
above written Agreement in like manner as if we had been parties 
thereto jointly with or in place of the American Company. 


STANDARD O1Lt CoMPANy (NEw JERSEY) 
President. 
Secretary. 


Socony VAcuuM O1L Company, INC. 
President. 
Secretary. 


I the undersigned hereby recognise that the parties to the above 
written Agreement have only agreed to execute the same conditionally 
on my entering into the underwritten Agreement and I accordingly 
agree as well on my own behalf as on behalf of my executors adminis- 
trators and estate and on behalf of any Company which I now or may 
hereafter in any manner whatsoever control to be bound by the defini- 
tions obligations and restrictions contained in the above written Agree- 
ment in like manner as if I had been a party thereto jointly with or 
in place of the Participations Company. 


Signed Sealed and Delivered by CALousTE 
SARKIS GULBENKIAN in the presence 
of 
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SCHEDULE C 


SCHEDULE OF COST HEADINGS. 


(To BE USED WHERE ONE Group SELLs OIL TO ANOTHER GROUP.) 
1. Fields Production Cost. 
2. Transportation Cost. 


3. Depreciation on original cost of all Physical Assets of 8 per cent. per 
annum (flat rate). 


4. Depreciation on Cost of Concessions and Exploration Expenditure 
in respect of Producing Fields only (based on Depletion of 
Reserves or 5 per cent. per annum, whichever is higher ). 


wn 


Depreciation on Abortive Exploration Expenditure (whether in 
I.P.C. or. in its Associated Companies). (Based as in (4) 
above. ) 


6. Royalty and Iraq Tax Commutation, and other current Concession 
Commitments. 
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SCHEDULE D 





Copy oF CLAUSE 4 OF WHITE PAPER DocuMENT No. 3. 


4. Clause 12 of the Principal Agreement shall be deemed to have 
been cancelled and the following clause substituted therefor as from 
the lst May 1934 namely :— 


“12. (i) The parties hereto agree (but as regards the Groups 
only so far as their powers as shareholders of the Turkish Company 
and any General Operating Company or through the right to 
nominate Directors permit) to procure the delivery free of cost to 
the D’Arcy Company but subject to the provisions hereinafter 
contained of seven and one half per cent. (hereinafter called 
“royalty oil”) of all crude oil produced by the Turkish Company 
or any General Operating Company from the area as subsisting at 
the Ist May 1934 of the Iraq Concession as measured for the 
purpose of calculating the royalty payable thereon to the Iraq 
Government but subject to any deductions required by the subse- 
quent provisions of this clause. 

“(ii) Delivery of royalty oil shall be made in respect of each 
producing area within the area aforesaid at the gathering station 
or stations for such producing area or on board vessels or into 
storage tanks available to the D’Arcy Company at the Mediter- 
ranean terminals of the pipeline at the option of the D’Arcy Com- 
pany but subject always to the provisions of sub-clause (iv) hereof 
and subject always to the provision that the cost of transporting 
such oil from the gathering station for any particular producing 
area to any other destination shall be borne by the D’Arcy Com- 
pany it being the intention that the cost of producing such oil 
(including Iraq Government Royalty thereon and such proportion 
of Iraq tax composition payments as is chargeable to fields cost) 
and transporting the same to the nearest available gathering station 
shall be borne by the Turkish Company or a General Operating 
Company as the case may be. 
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“(ili) In calculating the royalty oil to be delivered to the 
D’Arcy Company there shall be deducted from the total oil produced 
by the Turkish Company or any General Operating Company (but 
not so as to deduct a second time any quantity already deducted 
or omitted from the measurement referred to in sub-clause (i) of 
this clause) :— 

“(a) All water and foreign substances provided that 
neither the Turkish Company nor any General Operating 
Company shall be under any obligation to separate such water 
and foreign substances or any of them from such oil; and 

“(b) All oil lost up to the point of actual severance of 
royalty oil from the bulk including all oil which the Turkish 
Company or any General Operating Company working the 
area from which it is produced may be bound to supply free 
in compensation for damage to native wells caused by opera- 
tions on such area and including any oil lost in transit or 
through the use of common facilities before the actual sever- 
ance of the royalty oil; and 

“(c) All oil produced by the Turkish Company or any 
General Operating Company in Iraq and used in connection 
with the operations on any such producing area up to the 
point of actual severance of the royalty oil. 


“(iv) Royalty oil shall rank proportionately with all other 
oil produced by the Turkish Company or any General Operating 
Companies in respect of rights to and cost of transport or other 
facilities provided by the Turkish Company or by any General 
Operating Company but in addition to the cost of transport (which 
shall include such proportion of Iraq tax composition payments 
as is not chargeable to fields cost) shall bear in respect of transport 
a surcharge of ls. per ton of the oil actually delivered at a Mediter- 
ranean terminal, and in respect of the cost of other facilities such 
surcharge as the parties may mutually agree having due regard 
to the terms of a letter dated the 27th day of May 1937 and written 
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on behalf of the D’Arcy Company to the French Company, a copy 
of which appears in the Schedule hereto. 


‘““(v) The D’Arcy Company shall be entitled to the royalty oil 
in the condition in which it may be at the point of actual severance 
and shall be liable to bear its proper proportion of the cost of any 
process to which the oil may have been subjected up to that point. 


“(vi) A ‘gathering station’ shall be the point of junction 
between two or more flowlines from individual wells but if such 
point be more than an average distance of five miles from such wells 
the ‘gathering station’ shall be taken as the well head.” 


THE SCHEDULE ABovE REFERRED TO. 


BRITANNIC House 
FINSBURY CIRCUS, 


Lonpon, E.C.2. 
MonsIeEur J. Meny, 
11, Rue du Docteur Lancereaux, 
Paris. 27th May, 1937. 


DEAR MonsIEuR MEny, 


Some months ago you and Mr. Seidel, on behalf of the other 
Groups, raised with me, on behalf of the D’Arcy Company, a question 
as to whether it would not be equitable for my Company to make—in 
respect of its royalty oil—some payment for main line transport addi- 
tional to that which it and the other Groups made for the transport of 
shareholding quotas. 

We subsequently agreed that an additional payment of 1s. per ton 
for the main line transport of the D’Arcy royalty oil would be fair to 
all parties concerned, in view of the change in practice from the charges 
contemplated in 1928. 

You have since raised with me the question of an additional charge 
to the D’Arcy Company, for its royalty oil, in the event of the creation 
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at some tuture date by the Groups, including the D’Arcy Company, of 
further common facilities such as a large refinery involving considerable 
capital expenditure. Since it is clear that my Company would have 
the right to utilise such common facilities for its royalty oil, we should 
in the event of the creation of such common facility, and of our wishing 
to make use of it for royalty oil, be willing to agree with the other 
Groups some additional charge in respect of our royalty oil, in the same 
way as we have agreed a surcharge for transport by the main pipeline 
system. 

I do not feel that it would be feasible to define exactly the basis of 
such a surcharge at this stage, but I have little doubt that we shall in 
the future be able to reach mutual agreement as to a figure of surcharge 
per ton of royalty oil availing itself of such a common facility. 


Yours sincerely, 


(s.) W. FRASER. 


Copy. 


DRAFT AGREEMENT REFERRED TO IN CLAUSE 19 (ii) OF 

THE HEADS OF AGREEMENT TO BE ENTERED INTO 

BETWEEN ANGLO-SAXON, COMPAGNIE FRANCAISE, 

D’ARCY, NEAR EAST DEVELOPMENT AND PARTICIPA- 
TIONS AND INVESTMENTS. 


(To BE EXECUTED UNDER SEAL BY JERSEY, Socony, I.P.C. AND ALL 
THE GROUPS. ) 


In consideration of these presents the parties hereto agree that an 
acquisition by N.E.D.C. or Jersey or Socony of any capital stock of 
Arabian-American Oil Company, whether past or future, will not be a 
breach by N.E.D.C. or Jersey or Socony of any agreement which may 
exist or may have existed between them or any of them and any other 
party to this Agreement. 

The parties hereto agree that they will within two weeks take such 
steps as are within their power to discontinue the actions 1946 C. No. 
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2240 and 1947 S. No. 1126 now pending in the High Court of Justice 
Chancery Division including the Counterclaims in such actions on the 
terms that each party pays its or their own costs of such actions includ- 
ing the said Counterclaims. 

This Agreement shall be construed according to and be governed 
by English Law and the parties hereto hereby submit to the jurisdic- 
tion of the English Courts. 


(Initialled on behalf of the Five Groups and by Mr. Gulbenkian. ) 


16th May, 1947. 


The Common Seal of THe ANncGto-SAxon 
PETROLEUM COMPANY, LIMITED, was here- 
unto affixed in the presence of— (Ls. ) 


F. GopBER 


FRANK J. Hopwoop Directors. 


J. R. Cotgunoun, Secretary. 


Signed, Sealed and Delivered for and on 

behalf of COMPAGNIE FRANCAISE DES 

PETROLES by their President and Director (L.s.) 
and by virtue of a Special Resolution of 

the Board in the presence of—- 


V. De Metz, 
President Directeur General de la Com- 
pagnie Francaise des Petroles. 


R. De Montaicu, 
Directeur de la Compagnie Francaise des 
Petroles. 
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The Common Seal of D’Arcy ExPLoRATION 
ComMPANY, LIMITED, was hereunto affixed in 
the presence of — (Ls. ) 


J. Taytor, Director. 


T. MacDona.Lp, Secretary. 


Signed, Sealed and Delivered for and on 

behalf of NEAR East DEVELOPMENT Cor- 

PORATION by Orville Harden and Charles (Ls. ) 
L. Harding, Attorneys, and by virtue of a 

Special Resolution of the Board in the 

presence of— 


ORVILLE HARDEN 


Cartes L. Harprne. Attorneys. 


Attest: WoopFin L. Butte, Assistant Secretary. 


Witness: Davip A. SHEPARD. 


The Common Seal of PARTICIPATIONS AND 
INVESTMENTS, LIMITED, was hereunto affixed 
in the presence of— (L.s. ) 


C. S. GULBENKIAN, President. 
K. L. Essayan, Secretary. 


63478 O—55—pt. 2——-2 
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SUPPLEMENTAL HEADS OF AGREEMENT. 


Parties: THE ANGLO-SAXON PETROLEUM CoMPANY, LIMITED. 


COMPAGNIE FRANCAISE DES PETROLES. 

D’Arcy PETROLEUM CoMPANY, LIMITED. 
Near East DEVELOPMENT CORPORATION. 
PARTICIPATIONS AND INVESTMENTS, LIMITED. 


THE Parties HERETO AGREE AS FOLLOWS: 


1. There shall be deemed to be included as preamble in the Heads 


of Agreement referred to in Clause 2 hereof, or, as may be appropriate, 
there shall be included in the New Sale of Oil Agreements, referred 
to below, statements to the following effect :— 


(a) On the 31st July 1928 the parties to the said Heads 
of Agreement and the I.P.C. (then the Turkish Petroleum Com- 
pany Limited) entered into an Agreement (known and herein 
referred to as “the Group Agreement”) with a view, inter alia, as 
therein recited ‘to codifying for the future their rights and obliga- 
tions,” it being agreed inter alia that the Group Agreement should 
remain in force for so long as I.P.C. should continue in existence 
and/or so long as any concessions granted or to be granted to 
I.P.C. or any of its operating Companies as therein defined should 
continue to remain in force. 


(b) Also on the 31st July 1928 an Agreement (known and 
herein referred to as “the 1928 Sale of Oil Agreement”) was 
entered into between Compagnie Francaise des Petroles (C.F.P.) 
Participations and Investments Limited (P. & I.) and Mr. C. S. 
Gulbenkian in the preamble to which it was stated inter alia that 
P. & I. possessing neither refineries nor selling organisations for 
the oil to which it would become entitled under the Group Agree- 
ment agreed to the terms of the Group Agreement only on the 
footing of a contract being entered into by C.F.P. and P. &. I. 
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whereby P. &. I. would be in a position at all times to sell the whole 
or (subject as in the 1928 Sale of Oil Agreement provided) such 
part as it might desire of such oil. 


(c) By another Agreement entered into between the Parties 
to the Heads of Agreement other than P. &. I. on the 4th March 
1929 they undertook inter alia to share equally between themselves 
oil accruing to C.F.P. under the 1928 Sale of Oil Agreement. 


(d) Subsequent to the execution of the Group Agreement the 
Parties thereto agreed that for the time being none of them would 
object if the terms of the Group Agreement were departed from 
in certain respects, in particular by varying the method of calculat- 
ing the D’Arcy Royalty Oil and the method of fixing the cost 
f.o.b. of oil to be offered thereunder by I.P.C. and such departures 
were acted upon but formal agreement (drafts of which were 
known as the “White Paper Documents”) to give effect to them 
were never executed. 


(e) During the war of 1939-1945 Orders dated respec- 
tively :— 


27th September, 1940 
2nd October, 1940 
10th January, 1942 
5th March, 1942 

7th September, 1942 
25th January, 1943 
Oth February, 1945 
15th March, 1945 


were made under the Trading with the Enemy Act 1939 relating 
inter alia to the shares of C.F.P. and P. & I. in the I. P. C. and its 
Associated Companies and to the rights and interests, if any, of 
C.F.P. and P. & I. under the Group Agreement. 


(f) After the aforesaid Orders of 1940 to 1943 inclusive had 
been revoked by those of 1945 the practice of the offering of the 
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oil by I.P.C. was resumed on the same basis as before the war and 
the Parties agreed to re-examine the draft White Paper Docu- 
ments. Doubts have arisen as to whether the Group Agreement 
the 1928 Sale of Oil Agreement and the Agreement of the 4th 
March 1929 remained binding upon the parties thereto. 


(g) In the autumn of 1946 Near East Development Cor- 
poration (N.E.D.C.) informed the other Parties to the Group 
Agreement that they had been advised by Counsel that the Group 
Agreement had been dissolved but that they were willing to enter 
into a new Agreement upon similar terms but excluding -certain 
provisions restricting the Parties’ freedom of action. 


(h) Subsequently the shareholders of N.E.D.C. entered into 
negotiations to acquire an interest in Arabian-American Oil Com- 
pany, which company owns the Saudi-Arabian concession lying 
within the “red-line area,” and actions were commenced in the 
High Court of Justice to determine inter alia whether the Group 
Agreement was still in existence, whether some other agreement 
containing similar provisions was effective between the Parties 
and whether the shareholders of N.E.D.C. were at liberty to acquire 
an interest in Arabian-American Oil Company. 


(+) All the Parties concerned have determined to avoid litiga- 
tion and have resolved their differences by negotiation. 


(j) All the Groups wish to continus with certain modifications 
the relationship inaugurated by the said three Agreements and 
have accordingly determined to embody their complete understand- 
ing in— 

(i) an Agreement in the terms of the said Heads of 

Agreement as hereinafter modified and amended; and 


(ii) New Sale of Oil Agreements as hereinafter provided. 


2. Subject to the following conditions P, & I. agrees to enter into 
the Heads of Agreement which are being executed simultaneously here- 
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with, being the draft 5-Party Heads of Agreement dated 24th May 
1947 embodying certain amendments subsequently agreed between the 
parties (herein called “the Heads of Agreement”). The definitions 
contained in Clause 3 of the Heads of Agreement shall be applicable to 
these Supplemental Heads of Agreement. By entering into the Heads 
of Agreement P. & I. in common with the other Groups abandons 
any claim— 


(a) to participate in the Jersey/Socony deal with Aramco; 


(b) for damages in connection with the claim under (a) 
above; 


(c) to participate in the other Groups’ purchases of “Red 
Line” Crude Oil and products ; 


(d) for damages in connection with the claim under (c) 
above. 


It is, of course, understood that the drafting of the formal docu- 
ment or documents contemplated in the Heads of Agreement or in these 
Supplemental Heads of Agreement and the preparation of New Sale 
of Oil Agreements as mentioned below, will be done in consultation and 
agreement with the advisers of all the Groups. 


3. Pursuant to the provisions of the Heads of Agreement P. &. I’s 
basic proportion of the total “Programmed Quantities” shall be regu- 
larly offered to P. & I. by Group Companies at the price (hereinafter 
called “‘cost”) provided by Clause 8 of the Heads of Agreement. 


4. (a) Subject to Clauses 5, 7 (b) and 10 below, all oil purchased 
by P. & I. at “cost” from Group Companies (excluding however any oil 
declined or forfeited by a Major Group and purchased by P. & I. on 
offer or re-offer) will be dealt with in accordance with Agreements, as 
mentioned under Clause 5 below, which save as hereinafter mentioned 
shall reproduce the terms of the 1928 Sale of Oil Agreement, Clauses 
17 to 22 (inclusive) however, applying only in the case of C.F.P. 
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(b) Oil purchased by P. & I. at “cost” from a company operating 
in the defined area which either ceases to be a Group Company or is 
formed by some only of the Groups shall be similarly dealt with as 
between those Groups which are shareholders therein, but only to 
the extent of— 


(1) 5 per cent. of the oil currently produced by such company 
(exclusive of any oil used in its operations and any oil deliverable 
as royalty oil) or 


(ii) an amount of oil bearing the same proportion to the whole 
oi the oil currently produced by such Company (exclusive of any 
oil used in its operations and any oil deliverable as rovalty oil) as 
P. & I.’s shareholding in such company bears to the total share- 
holding in such Company 


whichever is the less. 


5. In place of a Sale of Oil Agreement whereunder P. & I. looks 
solely to C.F.P. for the fulfillment of its terms, there shall be four 
separate New Sale of Oil Agreements between P. & I. (and Mr. Gulben- 
kian, whose undertaking in this regard shall be procured by P. & I.) 


and each of the four Major Groups (which Agreements shall be 
dependent on the Heads of Agreement in the same way as the 1928 
Sale of Oil Agreement was dependent on the 1928 Group Agreement 
and shall remain in force so long as the Heads of Agreement or the 
formal document or documents contemplated therein remain in force 
and shall in each case be considered to be a series of separate contracts 
in respect of each year) whereby each Major Group will become 
directly responsible for taking its respective quota, if any, calculated by 
reference to its basic proportion, of P. & I.’s share of oil which may be 
sold to the Groups or to some of them under 4(a@) and 4(b) above 
respectively. 

Jersey and Socony, in proportion to their respective shareholdings 
in N.E.D.C., are willing to guarantee performance by N.E.D.C. under 
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its New Sale of Oil Agreement with P. & I. and N.E.D.C. shall procure 
the execution of such guarantees. 

It would, in any case, be a convenience if one of the Major Groups 
were delegated for the day to day workings of all the contracts. 


Each New Sale of Oil Agreement shall provide— 


(a) that P. & I. shall exercise its option to “put” rateably as 
between the four Major Groups the oil received by P. & I. from 
Group Companies at “cost”; 


(6) that P. & I. shall at any time require payment from each 
of the Major Groups in the same currency in accordance with 
the terms of the New Sale of Oil Agreements, but if any Major 
Group should be refused permission by the responsible authorities 
to pay P. & I. in the specified currency or in one alternative currency 
specified immediately upon such refusal of the currency first 
specified, then within a period of four months from the date of 
notification to P. & I. by such Major Group of such refusal of 
permission of payment in the currency first specified or subse- 
quently specified as the case may be P. & I. shall notify such Major 
Group of its election either— 


to be relieved of its obligation to “put’’ on such affected 
Major Group the oil accruing to P. & I. from Group Com- 
panies between the date of such notification by P. & I. of its 
election and the end of the year in question. In such event 
P. & I. shall thereafter take delivery thereof from Group 
Companies and be at liberty to sell such oil outside of the New 
Sale of Oil Agreements either to one or more Major Groups 


or to others; or 


to require the continued purchase of such oil by such 
affected Major Group under its New Sale of Oil Agreement 
but for payment at the contract price in sterling. 
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As regards the quantity of oil delivered under the appropriate 
New Sale of Oil Agreement but for which P. & I. has not been 
paid by the affected Major Group before the date of such notifica- 
tion by P. & I. of its election, P. & I. shall have the right at the 
time of notifying its election as aforesaid to require either 


that an equal quantity of oil shall be refunded by such 
affected Major Group to P. & I. over a period of four months 
from the date of such election in the same place or places of 
delivery in which event P. & I. may sell such refunded oil 
outside of the New Sale of Oil Agreements either to one or 
more Major Groups or others; or 


that such affected Major Group shall pay P. & I. for such 
oil at the contract price in sterling. 


(c) that the Expert’s price be expressed in sterling, but that 
whenever an alteration of more than 2% per cent. takes place, between 
the date when the price for any year is fixed by the Expert and the 
end of that year, in the Bank of England’s normal selling rate of 
dollars, the matter of price shall at the request of P. & I. or any of 
the Major Groups be referred for adjustment in relation to deliveries 
of oil effected by P. & I. in that year after the date of such alteration. 
Such reference shall be made to the Expert, acting in consultation with 
another person, to be appointed for the purpose under the same pro- 
visions as those by which the Expert is appointed, and such adjustment, 
if any, shall be made on the footing that the price previously fixed by 
the Expert shall be altered to the extent that the Expert (having 
regard to the advice of such other person and to the intention of the 
parties that neither buyer nor seller shall, because of such alteration 
in the selling rate of dollars, receive advantage at the expense of the 
other party), shall consider that if the new selling rate as aforesaid 
had been ruling at the time the said price was fixed by him (all other 
factors, however, remaining as they were at that time) such price 
would have differed from that which he in fact fixed. 
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It is understood— 


(i) as regards (a) above that P. & I. shall have the right 
to dispose as it wishes of basic proportion oil which it does not 
“put” under the New Sale of Oil Agreements, this right to include 
P. & I.’s right to deal outside such Agreements with one or more 
of the other Groups (each of which shall maintain a corresponding 
right to deal with P. & I.) or with other parties; 


(ii) as regards (b) above that the affected Group will 
request the permission of its Governmental Authorities to pay 
P. & I. in the currency P. & I. desires and in support of this 
request will use all reasonable endeavours to obtain such per- 
mission (including in the event of a refusal re-application at three- 
monthly intervals), and will supply a full and explicit statement 
of the facts including the fact that the parties are bound by a 
series of successive yearly contracts and the fact that the price 
at which P. & I. sells is fixed by an Expert for each year based 
on market prices ruling in January and July of the preceding 
year; and that P. & I.’s freedom of disposal of its oil in the 
event foreseen shall carry with it the same rights as are included 
under (i) above; 


(iii) that if one or more of the New Sale of Oil Agreements 


shall be terminated by force of law the Major Groups agree to 
procure, if P. & I. so desires, the purchase, by each Group Com- 
pany concerned at the Expert’s Price and in all other respects 
in accordance with the provisions of the relative New Sale of 
Oil Agreement, of that part of the oil produced by that Group 
Company of which P. & I. would otherwise have disposed under 
such New Sale of Oil Agreement and the re-offer by such Group 
Company of the oil so purchased by it to all the Major Groups 
at “cost” in the usual manner. 


6. Article 22 of the Heads of Agreement shall be deleted and 
the terms of Article 25 of the 1928 Group Agreement substituted 
therefor. 
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7. (a) Pursuant to the provisions of the Heads of Agreement 
if a Group Company is prevented by force majeure from delivering 
the full “programmed quantities” P. & I.’s “cost” oil shares propor- 
tionately in the reduction. 


(b) If a Major Group is prevented by force majeure from taking 
delivery of any oil from a Group Company, any other Major Group 
taking delivery of part or all of the failing Group’s oil will take a 
proportionate quantity of P. & I.’s “cost” oil (P. & I. burden to follow 
the oil). If a Major Group fails so to take any of P. & I.’s “cost” 
oil P. & I. is to have the right to call for delivery of the oil in question 
to itself or its nominee at any time within four months of the time such 
oil is available for delivery or such longer time as the Managing 
Director agrees can be granted without affecting adversely the opera- 
tions of Group Companies. If force majeure ceases to affect the 
failing Group before the end of the agreed period, that Group shall 
take the oil in question if still in storage and unsold, otherwise P. & I.’s 
obligation to recommence delivery to the failing Group following the 
end of force majeure is to be governed by the provisions of Clause 25 
of the 1928 Sale of Oil Agreement. 


8. It is agreed that P. & I. shall be entitled to receive “Special 
Allocation” oil for the period and on the terms set out in Clause 9 
hereof, in consideration for which P. & I. will until the end of that 
period abandon its right to receive “over-requirements” (as defined 
in Clause 10 of the Heads of Agreement) on the same basis as the 
other Groups. On the expiration of that period P. & I.’s right to 
“Special Allocation’’ oil shall cease and it shall thereafter have the 
right to receive ‘‘over-requirements” on the same basis as the other 
Groups. 


9. (a) P. & I. shall be entitled, subject to the provisions of 
paragraph (b) of this clause, to receive a total quantity of 3,750,000 
tons of “Special Allocation” oil which shall be deliverable in approxi- 
mately equal quarterly quantities over the period beginning either 
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on the Ist January 1952, or on the date on which deliveries of oil to 
the Groups through the big-inch pipeline to the Mediterranean shall 
commence, whichever shall be the later, and ending on the 3lst 
December 1966. 


(b) The quantity of “Special Allocation” oil to which P. & I. 
may be entitled in any year of the said period shall consist of Mediter- 
ranean Oil and Persian Gulf Oil in the same proportions as those 
in which total deliveries in that year shall consist of Mediterranean 
Oil and Persian Gulf Oil respectively. The appropriate quantity of 
“Special Allocation’”’ oil deliverable in any quarter in accordance with 
paragraph (a) of this clause (and therefore the total quantity of 
‘Special Allocation” oil receivable by P. & I.) shall be reducible only— 


(i) by the application of paragraph (d) of this clause; and 

(11) by the application of paragraph (c) of Clause 11 hereof; 
and 

(iii) by the application of paragraphs (a) and (b) of Clause 


7 hereof to P. & I.’s basic proportion of the quantity of “Special 
Allocation” oil otherwise deliverable in that quarter. 


(c) Of the actual quantity of “Special Allocation” oil, determined 
in accordance with paragraphs (a) and (b) of this clause, receivable 
by P. & I. in any quarter, P. & I. shall purchase— 


(i) its basic proportion, subject to paragraph (b) (iii) above, 
from Group Companies at cost; and 


(ii) the balance (which for convenience is referred to below 
as P. & I.’s “special over-requirement”) from the Major Groups 
in proportion to their basic proportions at the price provided by 
Clause 10 of the Heads of Agreement (which price is herein- 
after called ‘the half-way price’). 


(d) P. & I. shall be bound to sell and the Major Groups shall 
be bound to buy (each Major Group buying in proportion to its basic 
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proportion) P. & I.’s special over-requirement at the World Market 
Price as determined from time to time for the calculation of the half- 
way price, it being understood however that during any quarterly period 
in which such World Market Price shall be less than the half-way 
price P. & I.’s special over-requirement shall be neither bought from 
nor sold to the Major Groups and the total quantity of P. & I.’s “Special 
Allocation’’ oil shall be reduced accordingly. 

The profit element in the price of P. & I.’s special over-requirement 
purchased by the Major Groups, i.e., the excess of the World Market 
Price over the half-way price, shall be paid to P. & I. in dollars and 
Jersey and Socony shall guarantee the provision of those dollars. 
N.E.D.C. undertake to procure the execution of the appropriate guar- 
antees by Jersey and Socony. 


10. Clause 12 (iv) of the Heads of Agreement shall apply to 
P. & I. but if in any year the total crude oil production in the following 
countries of the Middle East (i.e., Iraq, Transjordan, Syria, Palestine, 
Lebanon, Iran and the Arabian Peninsula including Bahrein, Kuwait 
and the Kuwait Neutral Zone) shall be less than the average annual 
quantity of such production during the previous five years, then the 
amount of oil which P. & I. is entitled to require the Major Groups to 
purchase under the New Sale of Oil Agreements in the following year, 
shall be reduced rateably to such decrease in Middle East production. 


11. (a) If a Major Group is prevented by force majeure from 
taking delivery of any oil from a Group Company any other Major 
Group taking delivery of part or all of the oil which the prevented 
Group is unable to lift will purchase a proportionate quantity of that 
part of P. & I.’s special over-requirement which the prevented Group 
does not take. 


(b) To the extent that any part of P. & I.’s special over-require- 
ment which a prevented Group does not take is not so purchased by 
another Major Group it shall be sold by P. & I. and purchased, in pro- 
portion to their basic proportions, by the Major Groups capable of taking 
delivery. In order to effect such sales to some only of the Major Groups 
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in the event foreseen P. &. I. shall purchase the appropriate quantities 
of oil at the half-way price from the Group Companies concerned instead 
of from the prevented Group and of the half-way price so received 
by Group Companies Is. 14d. per barrel shall be received for account 
of the prevented Group and any balance over “‘cost’’ shall be received for 
account of the Major Groups purchasing such oil. 


(c) If a Group Company is prevented by force majeure from de- 
livering oil to the full extent of the capacity of its facilities for the time 
being P. & I.’s special over-requirement shall share proportionately in 
the reduction. 


12. The modifications required in Clauses 32 and 33 of the 1928 
Sale of Oil Agreement are to enable notices to be given outside the 
United Kingdom. 


13. P. & I. may assign the right to receive both its special over- 
requirement and its “cost” oil provided that the assignee assumes the 
obligations of P. & I. in relation thereto and that performance of such 
obligations shall be guaranteed by P. & I. unless the Major Groups and 
Group Companies concerned consent otherwise, which consent shall not 
be unreasonably withheld. 


14. (a) The period of co-operation under Clause 16 (i) of the 
Heads of Agreement shall be extended but so that co-operation there- 
under shall not be required for a period in excess of five years from 
the date of termination of a concession, except that such period shall 
be further extended by the length of time not exceeding in total a further 
five years during which the existence of hostilities results in the Group 
Company being unable to re-acquire such concession. 


(b) Clause 24 (ii) of the Heads of Agreement shall be amended 
to provide that in the event of a disposal of shares as provided in the 
said Clause 24 (ii) (a) and (b) the Parent Companies are to remain 
bound under Clause 16 (i) of the Heads of Agreement to co-operate in 
the endeavour to re-acquire the terminated concession for a like period 
of time as required of the Groups under Clause 14 (a) hereof but com- 
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mencing from the date of disposal of the shares or from the date when 
the concession is terminated whichever shall first occur. 


15. If any Group assigns its rights under the Heads of Agree- 
ment, any Group or other party taking over that Group’s rights is to be 
obliged at the same time to take over that Group’s obligations to P. & I. 
under the relevant New Sale of Oil Agreement and in respect of its 
special over-requirement, but so that unless P. & I. consents otherwise 
(which consent shall not be unreasonably withheld) the Group concerned 
is to continue as guarantor of the performance of such obligations. The 
same principles shall govern the obligations of Jersey and Socony with 
respect to their guarantees of performance by N.E.D.C. under its New 
Sale of Oil Agreement with P. & I. 


In WiTNEss whereof the parties hereto have respectively executed 
these presents this 3rd day of November, 1948. 


The Common Seal of THE ANGLO-SAXON 
PETROLEUM COMPANY, LIMITED, was here- 
unto affixed in the presence of— 


F. GopBER 
FRANK J. Hopwoop 


Directors. 


J. R. Cotgunoun, Secretary. 


Signed, Sealed and Delivered for and on 
behalf of COMPAGNIE FRANCAISE DES 
PETROLEsS by their President and Director 
and by virtue of a Special Resolution of 
the Board in the presence of— 
V. De Metz, 
President Directeur General de la Com- 
pagnie Francaise des Petroles. 


R. DE Montaicu, 
Directeur de la Compagnie Francaise des 
Petroles. 
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The Common Seal of D’Arcy EXPLORATION 
CoMPANY, LIMITED, was hereunto affixed in 
the presence of— 


J. Taytor, Director. 
T. MacponaLp, Secretary. 


Signed, Sealed and Delivered for and on 
behalf of NEAR East DEVELOPMENT Cor- 
PORATION by Orville Harden and Charles L. 
Harding, Attorneys, and by virtue of a 
Special Resolution of the Board in the 
presence of— 


ORVILLE HARDEN 
CHARLES L. HARDING 


Attorneys. 


Attest: Wooprin L. Butte, Assistant Secretary. 
Witness: DAvip A. SHEPARD. 
The Common Seal of PARTICIPATIONS AND 


INVESTMENTS, LIMITED, was hereunto 
affixed in the presence of— 


C. S. GULBENKIAN, President. 


K. L. Essayan, Secretary. 
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THE ARAMCO RELEASE. 


"evenue AN AGREEMENT made the Third day of November One Thousand Nine 
Affixed Hundred and Forty-eight BETWEEN D’arcy ExpLoraTIon Com- 
PANY LIMITED a Company incorporated under the Companies Acts 
1908 to 1917 whose registered office is situate at Britannic House 
Finsbury Circus in the City of London of the first part THE 
ANGLO-SAXON PETROLEUM CompPANy LIMITED a Company incor- 
porated under the Companies Acts 1862 to 1900 whose registered 
office is situate at St. Helens Court Leadenhall Street in the City 
of London of the second part CoMPAGNIE FRANCAISE Des PETRO- 
LES a Société Anonyme incorporated under the laws of France 
whose siége social is situate at No. 11 Rue du Docteur Lancereaux 
Paris in the Republic of France of the third part Near East 
DEVELOPMENT CORPORATION a Company incorporated under the 
laws of the State of Delaware United States of America whose 
principal office is situate at 26 Broadway New York United States 
of America of the fourth part PARTICIPATIONS AND INVESTMENTS 
LIMITED a Company incorporated under the laws of the Dominion 
of Canada whose principal office is situate at Dominion Bank Build- 
ing King Street Toronto of the fifth part IRag PETROLEUM Com- 
PANY LIMITED a Company incorporated under the Companies 
(Consolidation) Act 1908 whose registered office is situate at No. 
214 Oxford Street in the County of London of the sixth part 
STANDARD O1L CoMPANY a Company incorporated under the laws 
of the State of New Jersey United States of America whose prin- 
cipal office is situate at 30 Rockefeller Plaza New York United 
States of America of the seventh part and Socony-VacuuM OIL 
CoMPpaANY INCORPORATED a Company incorporated under the laws 
of the State of New York United States of America whose prin- 
cipal office is situate at 26 Broadway New York United States of 


America of the eighth part. 
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In consideration of these presents the parties hereto agree that 
an acquisition by Near East Development Corporation or Standard Oil 
Company (New Jersey) or Socony-Vacuum Oil Company Incorporated 
or any capital stock of Arabian-American Oil Company, whether past 
or future, will not be a breach by Near East Development Corporation 
or Standard Oil Company (New Jersey) or Socony-Vacuum Oil Com- 
pany Incorporated of any agreement which may exist or may have 
existed between them or any of them and any other party to this 
Agreement. 


THE parties hereto agree that they will within two weeks take 
such steps as are within their power to discontinue the actions 1946 
C. No. 2240 and 1947 S. No. 1126 now pending in the High Court of 
Justice Chancery Division including the Counterclaims in such actions 
on the terms that each party pays its or their own costs of such actions 
including the said Counterclaims. 


Tuis Agreement shall be construed according to and be governed 
by English law and the parties hereto hereby submit to the jurisdiction 
of the English Courts. 


In WItTNEss whereof the parties hereto have respectively ex- 


ecuted these presents this third day of November One Thousand Nine 
Hundred and Forty-eight. 


THE CoMMON SEAL of D’Arcy EXPLORATION 
CoMPANY LIMITED was hereunto affixed in 
the presence of— 


J. Taytor, Director. 


T. MAcDOoNALD, Secretary. 


63478 O—55—pt. 2——28 
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THE CoMMOoN SEAL of THE ANGLO-SAXON 
PETROLEUM COMPANY LIMITED was hereunto 
affixed in the presence of— 


F. GODBER 
FRANK J. Hopwoop 


Directors. 


J. R. Cotguuoun, Secretary. 


SIGNED, SEALED AND DELIVERED for and on 
behalf of COMPAGNIE FRANCAISE DES 
PETROLES by their President and Director 
and by virtue of a Special Resolution of 
the Board in the presence of — 


V. De Metz, 
President Directeur General de la Com- 
pagnie Francaise des Petroles. 


R. De Monrtaicu, 
Directeur de la Compagnie Francaise des 
Petroles. 


SIGNED, SEALED AND DELIVERED for and on 
behalf of NEAR East DEVELOPMENT Cor- 
PORATION by Orville Harden and Charles L. 
Harding Attorneys and by virtue of a 
Special Resolution of the Board in the 
presence of— 


OrvVILLE HARDEN 


Attorneys. 
CHARLES L. HARDING y 


Attest: Wooprin L. Butte, Assistant Secretary. 


Witness: WARREN E. HoAGLanp. 
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THE COMMON SEAL of PARTICIPATIONS AND 
INVESTMENT LIMITED was hereunto affixed 
in the presence of— 


C. S. GULBENKIAN, President. 
K. L. Essavan, Secretary. 
THE Common SEAL of IRAQ PETROLEUM 


CoMPANY LIMITED was hereunto affixed in 
the presence of — 


J. Sxutros, Director. 
J. W. Cutty, Assistant Secretary. 


SIGNED, SEALED AND DELIVERED for and on 
behalf of STANDARD Ort Company by Orville 
Harden and Edward F. Johnson Attorneys 
and by virtue of a Special Resolution of the 
Board in the presence of— 


OrvVILLE HARDEN l at 
d orneys. 
Epwarp F. JOHNSON j ys 


Attest: WaArrEN E. Hoac.tanp, Assistant Secretary. 
Witness: WooprFin L. ButTre. 


SIGNED, SEALED AND DELIVERED for and on 
behalf of Socony-VacuumM Or1L_ CoMPANY 
INCORPORATED by Charles L. Harding and 
Austin T. Foster Attorneys and by virtue 
of a Special Resolution of the Board in the 
presence of — 


CHARLES L. HARDING 
AusTIN T. Foster 


Attorneys. 


Attest: Austin T. Foster, Assistant Secretary. 


Witness: Wooprin L. Butte. 
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UNDERTAKING By PARENT COMPANIES. 


3rd November, 1948. 


6d. 
Revenue 
Stamp 
Affixed 


Each of the undernamed Companies and person having taken note 
of the provisions of Clause 24 of the Heads of Agreement executed 
to-day by the first five named parties to the 1928 Group Agreement 
hereby makes the acknowledgment provided in and agrees to be bound 
by the provisions of the said Clause but so that the undertakings 
therein mentioned are in the case of the undernamed companies to be 
on behalf of such companies and their respective Associated Companies 
and in the case of the undernamed person to be as well on his own 
behalf as on behalf of his executors, administrators and estate and on 
behalf of any company which he now or may hereafter in any manner 
whatsoever control. 

For the purpose of the said undertakings the expression “Associ- 
ated Companies” shall have the meaning ascribed thereto in Clause 1 
(iii) of the 1928 Group Agreement, except that Schedule A to the 
1928 Group Agreement shall be read as if there were deleted there- 
from the names of The Atlantic Refining Company, Pan American 
Petroleum and Transport Coy., and Gulf Oil Corporation (of Penn- 
sylvania ). 


N.V. KoNINKLIJKE NEDERLANDSCHE MAATSCHAPPIJ Tot EXPLoit- 
ATIE VAN PETROLFUMBRONNEN IN NEDERLANDSCH-INDIE. 
J. B. A. Kessler. 


THE “SHELL” TRANSPORT AND TRADING COMPANY LIMITED. 
F. Godber. 


ANGLO-IRANIAN O1L ComMpaANny LIMITED. 
N. A. Gass. 


STANDARD Ort Company (NEw JERSEY). 
Orville Harden. 
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Socony-VacuumM O1L CoMPANyY INCORPORATED. 
Charles L. Harding. 


CALOUSTE SARKIS GULBENKIAN. 


C. S. Gulbenkian. 


Compagnie Francaise des Petroles hereby acknowledges and agrees 
that its Associated Companies are to be bound to the same extent as 
Compagnie Francaise des Petroles by the provisions of Clause 16 (i) 
of the above-mentioned Heads of Agreement and for the purpose hereof 
the expression “Associated Companies” shall have the meaning ascribed 
thereto above. 


COMPAGNIE FRANCAISE Des PETROLES, 


V. de Metz, R. de Montaigu 


UNDERTAKINGS BY |I.P.C. AND ASSOCIATED COMPANIES. 
3rd November, 1948. 


To PARTICIPATIONS AND INVESTMENTS Ltp. 


We, the undersigned, hereby recognise that you have only agreed 
to execute the Heads of Agreement and Supplemental Heads of Agree- 
ment of to-day’s date between the five first-named parties to the 1928 
Group Agreement conditionally on our entering into this undertaking, 
and we accordingly respectively undertake, in the event of the termina- 
tion of one or more of the New Sale of Oil Agreements as provided in 


Clause 5 (iii) of the said Supplemental Heads of Agreement, to pur- 


chase if desired by you at the Expert’s price and in all other respects in 
accordance with the provisions of the relative New Sale of Oil Agree- 
ment that part of the oil produced by us respectively which would other- 
wise have been disposed of under such New Sale of Oil Agreement and 
to re-offer the ot! so purchased by us to all the Major Groups at “cost” 
as defined in the said Supplemental Heads of Agreement. 
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For and on behalf of the Iraq Petroleum Co., Ltd., Basrah 
Petroleum Co., Ltd., Mosul Petroleum Co., Ltd., Petroleum Concessions 
Ltd., and its Subsidiary Companies. 


Original received and agreed. (signed) J. SKLIROs, 
PARTICIPATIONS AND INVESTMENTS, LTD., Managing Director. 
C. S. GULBENKIAN, 
President. 


LETTER OF REQUEsT TO I.P.C. 


36, QUEEN ANNE'S GATE, 
Lonpon, S.W.1. 


Mr. J. SKLIROs, 3rd November, 1948. 
IRAQ PETROLEUM COMPANY LTD., 
214, Oxrorp STREET, 
Lonpon, W.1. 


Dear Sir, 


The undersigned hereby request that you, as Managing Director 
for and on behalf of Iraq Petroleum Company, Basrah Petroleum Com- 
pany, Mosul Petroleum Company and Petroleum Concession Ltd., and 
its subsidiary companies, address a letter to Participations & Invest- 
ments Ltd., reading as follows :— 


“We the undersigned hereby recognise that you have only 
agreed to execute the Heads of Agreement and Supplemental Heads 
of Agreement of to-day’s date between the five first-named parties 
to the 1928 Group Agreement conditionally on our entering into 
this undertaking and we accordingly respectively undertake in the 
event of the termination of one or more of the new Sale of Oil 
Agreements as provided in Clause 5 (iii) of the said Supplemental 
Heads of Agreement to purchase if desired by you at the expert’s 
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price and in all other respects in accordance with the provisions of 
the relative New Sale of Oil Agreement that part of the oil pro- 
duced by us respectively which would otherwise have been disposed 
of under such new Sale of Oil Agreement and to re-offer the oil so 
purchased by us to all the Major Groups at ‘cost’ as defined in the 
said Supplemental Heads of Agreement.” 


Yours very truly, 


ANGLO-SAXON PETROLEUM Co., Ltp. 


By: J. W. BoyLe. 


COMPAGNIE FRANCAISE Des PETROLES. 


By: R. pE MonrtaIGu. 


D’Arcy EXPLORATION CoMPANY LTD. 


By: J. TAYLOR. 


NEAR East DEVELOPMENT CORPORATION. 


By: C. L. HARDING. 


P. & I. 1949 Or, AGREEMENT. 


3rd November, 1948. 


In consideration of the execution to-day of the Heads of Agreement 
and the Supplemental Heads of Agreement, the undersigned, being par- 
ties to said Heads and Supplemental Heads of Agreement hereby agree 
that the provisions of said Supplemental Heads of Agreement and par- 
ticularly Clauses 4 and 5 thereof shall apply to oil which Participations 
and Investments Limited is entitled to purchase from Group Companies 
in the calendar year 1949 pursuant to the Heads of Agreement, and 
Participations and Investments Limited shall be deemed to have duly 
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exercised its right to “put” all such oil as provided by the provisions of 
said Supplemental Heads of Agreement. D’Arcy Exploration Com- 
pany Limited, The Anglo-Saxon Petroleum Company Limited and 
Compagnie Francaise des Petroles severally agrees that it will pay to 
Participations and Investments Limited the full price of all such oil 
purchased in 1949 by it in U.S. dollars computed at the official rate of 
exchange on the date of payment, Participations and Investments Limi- 
ted to pay the “cost” of such oil to the appropriate Group Company. 
D’Arcy EXPLORATION COMPANY LIMITED. 


(Signed) J. TAytor. 


THE ANGLO-SAXON PETROLEUM COMPANY LIMITED. 


(Signed) Frank J. Hopwoop. 


COMPAGNIE FRANCAISE DES PETROLES. 


(Signed) R. pE Montaicu. 


PARTICIPATIONS AND INVESTMENTS LIMITED. 


(Signed) C. S. GULBENKIAN. 


N.E.D.C. Leter to P. & I. As To DoLvars. 


3rd November, 1948. 
To PARTICIPATIONS AND INVESTMENTS, LTp. 


Dears Sirs, 


In consideration of the execution to-day of the Supplemental Heads 
of Agreement by you and by us it is hereby agreed that notwithstanding 
anything contained in said Supplemental Heads we shall pay you in U.S. 
dollars (computed at the official rate of exchange on date of payment) 
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the full price of all oil purchased by us from you under the New Sale of 
Oil Agreement between P. & I. and N.E.D.C. (including 1949 oil), and 
you shall accept such payment and shall pay the “cost” of such oil to each 
appropriate Group Company. The respective rights and obligations of 
the parties under this letter agreement shall terminate upon commence- 
ment of the quarter yearly period in which pursuant to the provisions 
of Clause 9 (a) of the Supplemental Heads you are first entitled to 
receive Special Allocation Oil. 

If you agree to the provisions of this letter agreement kindly so 
indicate by returning to the undersigned the attached carbon copy of 
this letter duly signed by or on behalf of your Company. 


Yours very truly, 


NEAR East DEVELOPMENT CORPORATION. 


(Signed) OrviLLE HARDEN. 
CHARLES L. HARDING. 


We agree to the foregoing. 
For and on behalf of ParticipaTIons & INVESTMENTS, LTD., 


(Signed) C. S. GULBENKIAN, 
President. 


ASSURANCES. 


Wit CaBLes ATTACHED. 
3rd November, 1948. 


The Heads of Agreement have been executed by P. & I. upon the 
footing of the following assurances, namely :—- 


(a) The Heads of Agreement (apart from the references 
to D’Arcy Royalty and C.F.P. war claim arbitration and as modi- 
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fied so far as P. & I. is concerned by provisions of the Supplemental 
Heads of Agreement for the period up to the end of the year 
1966) treat all parties identically for every 1 per cent. of basic 
proportion. 


(b) As already provided in Clause 2 of the Supplemental 
Heads of Agreement, P. & I.’s Counsel and Draftsmen will be 
accorded every opportunity for the fullest collaboration in the 
drafting of the formal documents mentioned in Clause 4 of the 
Heads of Agreement. 


(c) Effect will be given in the said formal documents to 
the understanding of the Heads of Agreement and Supplemental 
Heads of Agreement set out in the cables dated 30th and 31st 
October and Ist November, 1948, passing between M. Cayrol 
and the Major Groups, copies of which are attached. 


(d) Consideration will be given to a revision of the terms of 
Clause 9 of White Paper No. 4, with a view to meeting the point of 
view of P. & I. set out in M. Cayrol’s cable to the Major Groups 
of October 25th, 1948, copy attached, together with copy extract 
reply of 25th October; consideration will be given to a revision 
of Clause 16 (i) of the Heads of Agreement in order to make 
them apply also to an abandoned concession. 

(e) P. & I.’s special position as a minority shareholder will 
be recognised and properly and fairly protected, and accordingly, 
e.g., 

(i) the provisions of Clause 21 (d) of the 1928 Group 

Agreement should be incorporated mutatis mutandis in a 


separate agreement so as to require the consent of all the 
shareholders of a Group Company or a Company which has 
ceased to be a Group Company, as the case may be, to the 
alteration of the Articles of Association of such company 
corresponding to the Articles of Association of I.P.C. men- 
tioned in that sub-clause ; 
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(ii) provision should be incorporated in the Articles 
of Association of the various companies to secure that calls 
on shares are made rateably among the shareholders. 


(f) Reference in the Supplemental Heads of Agreement to 
the 1928 Sale of Oil Agreement means that agreement as amended 
by the Agreement dated 27th September, 1935. 


(g) The assurances contained above are given in good faith 
and for the purpose of assisting in drafting the contemplated for- 
mal documents, but these assurances shall in no regard modify or 
alter the provisions of the Heads of Agreement or the Supple- 
mental Heads of Agreement, both of which remain binding on 
all parties until the final formal documents are executed. 


(Signed) C. S. GULBENKIAN, 
President, 
PARTICIPATIONS & INVESTMENTS, LTD. 


CoMPAGNIE FRANCAISE DES PETROLEs, 
R. pE MonrtTaAIGU, V. DE METz. 
Directeur. 


D’Arcy EXpLoraTION Co., LTp., 
J. TAyYLor, 
Director. 


NEAR East DEVELOPMENT CORPORATION, 
CuHarces L. HarpInc, 
OrvILLE HARDEN, 
Attorneys. 


THE ANGLO-SAXON PETROLEUM Co., LTD., 
Frank J. Hopwoop, 
Director. 
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BLT. Via EASTERN. 
TM 3. 


DASPARD 
HacoBiAN WEspo 
WHISHAW CARE FRESHFIELDS LONDON. 


For Major Groups. I regret there exists a misunderstanding 
between Major Groups and Mr. G. regarding interpretation Article C 
of Participations Investments Aide Memoire dated fifteenth Octo- 
ber stop The request is that Near East should undertake to pay dollars 
for cost as well as profit element their share Participations Investments 
oil stop Mr. G. considers acceptance his request crucial because 
Participations Investments being Canadian company must normally 
under British regulations provide American currency to meet IPC 
capital calls and because possible failure Major Groups other than 
Americans to provide dollars stop After exhausting discussion this 
point and others lasting all day and night Mr. G. now willing accept 
immediately AAA Major Groups proposals dated twentieth September 
as amended by comments on Aide Memoire dated twentysecond October 
it being understood that preamble must be agreed today Monday by 
Radcliffe and that Whishaw is satisfied principle Article E of comments 
dated twentysecond October is correctly embodied in redraft of Clause 
nine attached thereto BBB Participations Investments to sell nine- 
teenfortynine oil under terms New Sale of Oil Agreements as amended 
secondly below stop Acceptance AAA and BBB is subject to firstly 
special allocation to become fifteen times twohundredandfiftythousand 
tons repeat fifteen times twohundredandfiftythousand tons secondly 
Near East to accept special clause in their Sale of Oil Agreement to 
effect that amounts now payable by them to IPC in sterling for cost 
price of Participations Investments oil become payable to Participa- 
tions Investments in dollars at the exchange rate on day of payment 
Participations Investments paying IPC sterling cost direct stop It is 
fully understood that no other points will be raised by Mr. G. and that 
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final settlement dependent only on Major Groups acceptance firstly 
and secondly above stop However Mr. G. would still like Clause 
nine of White Paper four amended about which please contact 
Whishaw stop If Major Groups agree my above proposals please 
advise Whishaw earliest today with view postponing or stopping pro- 
ceedings by common accord thereby enabling Whishaw Kirby and 
if convenient American representative come Lisbon Tuesday twenty- 
sixth for final drafting of documents and signature by Mr. G. this 
week stop Please cable me Major Groups urgent decision Hotel Imperio 
Lisbon stop Mr. G. agrees this cable srop Regards. 


CAYROL 


Extract from cable 25th October to Cayrol. 


Have discussed with Whishaw point regarding Clause 9 of White 
Paper Document 4 and have agreed with him that during work on 
formal documents after settlement the Groups will consider carefully 
working out revision. 


DASPARD. 


STANDARD O1L CoMPANY OF PORTUGAL, 
Rua Rosa Araujo, 43, 
Lisboa. 


30 October, 1948. 


DASPARD, LONDON. 


URGENT. 


Following for Major Groups at Whishaws request Shepard Kirby 
Grouchy today met Nubar and Whishaw with myself present part time 
for discussion on wording of documents insofar as Nubar and Whishaw 
considered clarification of intention desirable prior to continuing their 
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explanation of documents to Mr. G. stop It was clearly understood 
that we had no authority change documents in any respect nor would I 
agree to do so stop I did agree that points on which they required assur- 
ance should be put to Major Groups for confirmation of views we ex- 
pressed or if in form of questions which we could not answer for Groups 
replies stop Nubar Whishaw have agreed that if acceptable to Major 
Groups this cable and Groups reply be handed to Mr. G. as confirming 
understanding if agreed on points they raised stop Secondly all follow- 
ing points down to thirdly raised regarding Heads of Agreement AYE 
Clause five brackets one close brackets stop Whishaw queried inclusion 
references to Clauses fourteen sixteen bracket one close bracket and 
first paragraph seventeen of 1928 Group Agreement and at first re- 
quested deletion these references on grounds no provisions to same 
effect contained in White Paper Four stop We agreed grounds upon 
which this request made but explained reason inclusion such references 
namely to satisfy particular requirement of American Group stop 
Retention such references was agreed then by Nubar Whishaw on 
understanding they in fact unnecessary on grounds above stated stop 
BEE Clauses five bracket two close bracket five bracket four close 
bracket and twentyfour stop We stated combined effect these clauses 
appeared as Nubar Whishaw suggested namely only parents and Mr. 
G. to be bound by undertakings Clause twentyfour and not also Asso- 
ciated Companies as defined Clause one bracket three close bracket 1928 
Group Agreement which connection they drew attention also under- 
takings pages fifty to fiftythree inclusive that Agreement stop When 
asked whether there was particular intention binding parents if Asso- 
ciated Companies not also bound we answered we thought not and that 
undertakings foreseen Clause twentyfour should be made binding also 
on Associated Companies stop P. and I. would like this to be case and 
we agreed put point to Groups in hope this acceptable stop See also 
under FFF below stop CEE Clause twelve bracket four close bracket 
stop Nubar Whishaw uncertain whether bracketed words lines two 
and three applied merely to comparison programmed quantity over two 
successive five year periods or to whole subclause and in latter case 
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must therefore be applied in comparison adjusted requirements sub 
bracket A close bracket page eleven and in determination quantity 
receivable at cost in new period by reference that received at cost preced- 
ing period stop After reflection we stated view that whole subclause 
to be applied separately in respect Mediterranean Oil and Persian Gulf 
Oil and therefore that if Group qualifying under sub bracket A close 
bracket had say five Mediterranean and two Persian in preceding period 


at cost it could not get for example seven Mediterranean or seven Per- 
sian at cost in new period stop Other words maximum at cost in new 
period would be five Mediterranean and two Persian stop DEE Clause 
sixteen bracket four close bracket stop Nubar Whishaw enquired 
whether they right in understanding that if Group wished get out of 
Group Company after discovery commercial oil it could do so by putting 
forward proposal concession held by that Group Company be abandoned 
stop We explained reason for inclusion this provision namely to pro- 
tect interests those Groups not favouring abandonment in face vote of 
three Majors favouring abandonment but stated we saw no objection to 
this provision being used by Group wishing get out of Group Company 
after discovery commercial oil without losing basic proportion sToP 
Seemed to us that in unlikely event Group wished for reason best known 
to itself to get out of Company having proven oil on basis provided 
namely shares therein to be offered free to other Groups wishing stay 
in comma latter would not object increasing holding that company 
without cost and that since Company would then cease to be Group 
Company it followed that all holdings therein would be left out of 
account in calculating basic proportions stop EEE Clause nineteen 
bracket one close bracket reference arbitration CFP war claim stop 
P and I would like assurance CFP will not be claiming against them or 
against IPC since while not objecting being joined as parties if neces- 
sary for purpose giving evidence before arbitration tribunal they do 
not consider they should directly or indirectly bear any part of any 
compensation awarded stop FFF Clause twentyfour stop P and [ 
ask that parents should sign Heads at same time as Groups execute on 
understanding Mr. G. will sign in addition to execution by P and I stop 
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P and I quite understand obligation on Groups concerned to procure 
execution undertakings as provided this clause but would like signature 
of Heads on behalf parents themselves as evidence parents will execute 
undertakings required by them stop Thirdly All following points 
down to fourthly refer to Supplemental Heads AYE Clause five bracket 
B close bracket we said that if P and I elected be relieved of put in order 
sell outside its election stood and therefore no question P and I selling 
to affected Major Group during remainder year concerned even though 
specified currency might later be available stop If however P and I 
elected require continued purchase under last paragraph page four 
payment in sterling would be made only in event specified currency not 
available which connection applications when payments due and reap- 
plications under sub two page six would be made to authorities stop 
BEE Clause five bracket C close bracket we said that application by any 
Group at a given time after devaluation would not preclude later appli- 
cations in respect of same devaluation but adjustment if any resulting 
from any such later review would not be retroactive stop CEE Clause 
five bracket three close bracket Mr. G. wants IPC committed at once to 
implement contingent obligation covered this subclause stop Whishaw 
suggested matter could be handled by an IPC undertaking signed by 
Skliros as Managing Director agreeing to purchase P and I oil under 
conditions outlined this subclause stop We said we thought no objec- 
tion despite assurance P and I have through undertaking Groups procure 
that result stop DEE Clause seven bracket B close bracket we said 
P and I not required exercise put on other Major Groups taking delivery 
of failing Groups oil and that P and I therefore has right sell outside 
all or part failing Groups share P and I oil accruing over all or part 
remainder year concerned irrespective quantity if any other Major 
Groups take of failing Groups oil stop If however other Major Groups 
take failing Groups oil before P and I find buyer and so take correspond- 
ing quantity P and I oil P and I could not get back this quantity for sale 
outside stor We also said if outside sale covered period longer than pe- 
riod of force majeure then corresponding oil obviously unavailable to put 
on failing Group when that Group no longer affected by force majeure 
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and failing Group therefore relieved correspondingly but would neces- 
sarily accept resumption of put insofar as P and I oil not already sold 
outside stop EEE Clause nine bracket D close bracket sale and purchase 
P and I’s special over-requirement being: on quarterly basis we said world 
market price determination would for this purpose be made as provided 
in clause ten of Heads but on quarterly instead of yearly basis and 
quarterly provisional payments made to P and I based on that price 
determination and on estimated Schedule C costs as specified in Clause 
ten of Heads stop When actual costs are known such quarterly pro- 
visional payments would be adjusted if necessary to take into account 
actual Schedule C costs and adjustment would be given effect by corre- 
sponding increase or decrease in the next payment for special over- 
requirement after availability actual cost data makes final adjustment 
possible stop Fourthly Nubar Whishaw impressed upon me that in 
raising points on text of documents they not raising new points but 
sought understanding now in preference to possible misunderstanding 
later Fifthly Please advise soonest possible your comments each point 
having in mind last sentence firstly. 


CAYROL. 


TELEGRAM RECEIVED From Boye, De Mertz, Harpen, HArpinc & 
TayYtor, Lonpon, 3lst Octoser, 1948. 


URGENT. 


Cayro_, Hotet Imperio, Lisson. 


Your cable 31st October stop Major Groups wish to express view 
that their representatives and Nubar Whishaw in Lisbon have in general 
covered the points in excellent manner stop Comments follow colon 
Your secondly AYE we confirm stop BEE we confirm not intended to 
limit obligations under Clause twentyfour to parents and interpret this 
cover all hundred percent subsidiaries but would point out that as 
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Mr. G. will understand we could not undertake to dictate to partly 
owned subsidiaries to the detriment of minority shareholders stop 
CEE Clause twelve four we concur stop DEE Clause sixteen four our 
interpretation is that Group could not get out of Group Company after 
discovery commercial oil under this provision unless three Major Groups 
had indicated their intention to cause Group Company abandon con- 
cession stop EEE Clause nineteen one comma three Major Groups 
other than CFP agree to indemnify P and I as to any liability incurred 
by P and I by reason of any compensation determined by arbitration to 
be due by P and | either directly or indirectly through IPC stop FFF 
We suggest that parents named in Clause twentyfour execute following 
statement to be attached to Heads QUOTE Each of the undernamed com- 
panies and person having taken note of the provisions of Clause twenty- 
four of the above Heads of Agreement hereby make the acknowledg- 
ment provided in and agree to be bound by the provisions of said 
Clause UNQUOTE FULLSTO? Your thirdly we confirm your AYE BEE 
CEE DEE and EEE. 
Signed: Boyte. 

De METz. 

HARDEN. 

HARDING. 

TAYLOR. 


CaBLE SENT BY Mr. CAyrROL Fok MAjor Groups oN 31st OCTOBER. 
1948. 


URGENT. 


OrvVILLE HARDEN, DokCHESTER HOTEL, LONDON. 


Following for Major Groups stop As I sent my cable regarding 
Whishaws message on postponement I received and read to Whishaw 
Major Groups reply my cable twentyninth stop Mr. G. telephoned me 
half hour later saying he would not repeat not accept proposed definition 
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Associated Companies and requires definition as in nineteen twentyeight 
Group Agreement stop Having sought ten years cooperation period 
for Clause fourteen A of Supplemental Heads and having had to accept 
shorter period Mr. G. said he could not agree to an arrangement which 
might permit a parent avoid such provisions by forming subsidiary in 
which parent holds less than hundred percent stop I consider that 
Mr. G. will not accept definition you suggest and feel it essential for 
successful completion of deal that Major Groups authorise me inform 
Mr. G. Major Groups will accept definition as in nineteen twentyeight 
Group Agreement. 


CAYROL. 


Mayor Groups’ Repty To M. Cayrov’s CABLE oF 31st Ocroser, 1948. 


1 November, 1948. 
London: 34:1:1045. 


URGENT. 


Cayrot, Horet Imperio, LIsBon. 


Four Major Groups have agreed for purposes Clause twentyfour 
accept definition Associated Companies 1928 Group Agreement after 
making necessary change to eliminate Gulf Atlantic Pan American. 


Signed: Boy Le. 
De Metz. 
HARDEN. 
HARDING. 
TAYLOR. 
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Decument 1 (a) 


AN AGREEMENT made the Thirty-first day of July 1928 
BETWEEN D’Arcy ExXpPLorATION COMPANY LIMITED a 
Company incorporated under the Companies Acts 1908 to 
1917 whose registered office is situate at Britannic House 
Finsbury Circus in the City of London (hereinafter called 
“the D’Arcy Company’) of the first part THE ANGLO-SAXON 
PETROLEUM CoMPANY LIMITED a Company incorporated 
under the Companies Acts 1862 to 1900 whose registered 
Office is situate at St Helens Court Leadenhall Street in the 
City of London (hereinafter called “the Anglo-Saxon Com- 
pany”) of the second part CoMPAGNIE FRANCAISE DES 
PETROLEs a Société Anonyme incorporated under the laws of 
France whose siége social is situate at No. 63 Avenue Victor 
Emmanuel III Paris in the Republic of France (hereinafter 
called “the French Company”) of the third part Near East 
DEVELOPMENT CORPORATION a Company incorporated under 
the laws of the State of Delaware U.S.A. whose principal 
office is situate at 26 Broadway New York U.S.A. (herein- 
after called “the American Company’) of the fourth part 
PARTICIPATIONS AND INVESTMENTS LIMITED a Company in- 
corporated under the laws of the Dominion of Canada whose 
principal office is situate at Dominion Bank Building, King 
Street, Toronto (hereinafter called “the Participations Com- 
pany”) of the fifth part and TurKIsH PETROLEUM COMPANY 
LIMITED a Company incorporated under the Companies 
(Consolidation) Act 1908 whose registered office is situate 
at No. 97 Gresham Street in the City of London (hereinafter 
called “the Turkish Company”) of the sixth part 
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Wuereas the Turkish Company was incorporated on the 3lst 
day of January 1911 under the Companies (Consolidation) Act 1908. 


Anp WeEREAS the capital of the Turkish Company is now 
£2,000,000 divided into 2,000,000 shares of £1 each the whole of which 
are issued. 


Anp WHEREAS immediately prior to the execution hereof the 
shares of the Turkish Company were held as follows: 


Serial Number of Total Number 
Name of Shareholder. Shares held. of Shares held. 


20,001 
The Anglo-Saxon Petroleum Co. Ltd. .. 601,001 — 790,000 
1,300,001 — 1 aa a 
59,001 — 
595,751 — 601 000 12,500 
1 250,001 — 1,256,250 


D’Arcy Exploration Co. Ltd. .......... | 80,004 — sees 


Calouste Sarkis Gulbenkian 


160,001 — 558, 985 949,964 
1,525,001 — 1 sseoest 


56,001 — 59,000 

156,001 — 160,000 

‘ . 559,001 — 580,000 

Lloyds Bank City Office Nominees Ltd. .. 580,001 — 595,750 
1,256,251 — 1,281,250 

1,281,251 — 1 300,000 


80,002 
Sir John Buck Lloyd 558,991 — 558, st 
1,999,983 — 1 ssaoost 


1— 20,000 
Compagnie Francaise des Pétroles ne 1 ' oor 
1,000,001 — 1 250,000 


80,00. 
Sir John Cadman $58,996 — 559,000 12 
1 — — 1,999, 994 


80,00 
Arthur Charles Hearn $58,986 — 558,990 12 
1,999,995 — 2,000,000 


2,000,000 


= 
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Anp WuHe_rEAs on the 14th day of March 1925 a Convention 
(hereinafter called the “Iraq Concession” which expression shall in- 
clude any extension or modification thereof ) was entered into between 
the Government of Iraq of the one part and the Turkish Company of 
the other part, whereby the said Government granted to the Turkish 
Company the exclusive right to explore prospect drill for extract and 
render suitable for trade petroleum naphtha natural gases and ozokerite 
and the right to carry away and sell the same and the derivatives thereof 
within the areas upon the terms and subject to the provisions and con- 


ditions in the Iraq Concession described or contained. 


Anpb WHEREAS it has been agreed that the American Company and 
the Participations Company shall respectively become shareholders in 


the Turkish Company in manner hereafter appearing. 


Anp WHEREAS from time to time questions have arisen between 
the parties hereto or some of them in connection with or arising out 
of the Turkish Company or its undertaking or business or the engage- 
ments or rights of the parties in connection therewith. 


A\Np WHEREAS with a view to settling such questions and to 
coditying tor the future their rights and obligations the parties hereto 
have agreed to enter into these presents. 


Now in consideration of the premises it is hereby agreed and de- 
clared as follows :— 


PRELIMINARY. 


1. (i) Each of the parties hereto of the first five parts hereby 
contracts with each of the other of such parties and with the Turkish 
Company that they will observe and will procure their respective Asso- 
ciated Companies (as hereinafter defined) to observe the provisions of 
this Agreement and each of the said parties shall be responsible for 
any breach or non-observance of this Agreement committed by any 
Associated Company of such party in the same manner and to the 


same extent as if such breach or non-observance had been committed 
by such party itself. 
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(ii) The Provisions of this Agreement other than clauses 5 (i) 
and 26 hereof shall apply only to the area (hereinafter called “the defined 
area”) bordered in red on the map attached hereto as explained by the 
notes and descriptions set out on such map. 


regards each of the parties hereto of the first five parts means and 
includes :— 

(a) Any Company over which such party either alone or in 
conjunction with any other party or parties hereto and/or in 
conjunction with one or more Associated Companies of any party 
hereto can now or hereaiter exercise control] either directly or 
indirectly and whether such control be exercisable by means of the 
possession of a majority of votes or of the right of appointing 
directors or by contract or in any manner whatsoever whether 
similar to the above or not. 


(b) As regards the American Company each of the Com- 
panies specified in Schedule A hereto. 

(c) Any Company over which any Associated Company of 
such party either alone or in conjunction with any one or more 
Associated Companies of any party hereto can now or hereafter 
exercise control either directly or indirectly and whether such 
control be exercisable by means of the possession of a majority 
of votes or of the right of appointing directors or by contract 
or in any manner whatsoever whether similar to the above or not 


(iv) The Turkish Company hereby contracts with each of the 
other parties hereto that it will observe and will procure any General 


Operating Company formed as hereafter mentioned and any company 


over which it can now or hereafter exercise control either directly or 
indrectly and whether such control be exercisable by means of the 


majority of votes or of the right of appointing directors 


ract Or in any manner whatsoever whether similar to the 


above or not (all of which Companies are intended to be included in 
the expression “Associated Company” as applied to the Turkish Com- 
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pany) to observe the provisions of this Agreement, and the Turkish 
Company shall be responsible for any breach or non-observance of the 
provisions of this Agreement committed by any Associated Company 
of the Turkish Company in the same manner and to the same extent as 
if such breach or non-observance had been committed by the Turkish 
Company. 

A Company shall cease to be an Associated Company of any 
party hereto within the meaning of these presents if and when and so 
long as it shall cease to fulfil the conditions contained in this clause and 
as regards the American Company the Companies specified in Schedule 
A hereto as Associated Companies of that Company shall cease to be 
such if and so long as they are not directly or indirectly interested in the 
American Company. 


PROVIDED ALWAYS that no party hereto shall be held responsible 
for any breach or non-observance of this Agreement by an Associated 
Company of such party if such party can shew that it has used its ut- 
most endeavours to prevent such breach or non-observance. 


DISTRIBUTION OF CAPITAL OF THE TURKISH COMPANY. 


2. THE share capital of the Turkish Company as at the date 


hereof shall be redistributed among the parties of the first five parts 
in the proportions following that is to say :— 
The D’Arcy Company (hereinafter called 
Group A) 23.75% of such capital 
The Anglo-Saxon Company (hereinafter 
called Group B) 23.75% 
The French Company (hereinafter called 
Group C) 23.75% 
The American Company (hereinafter called 
Group D) 23.75% 
The Participations Company (hereinafter 
called Group E) 


100.00 
Groups A, B, C, D and E are hereinafter collectively called the 
“Groups.” 
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3. (i) For the purpose of the last preceding clause immediately 
upon the execution of this Agreement :— 


(a) The D’Arcy Company shall deliver or procure to be de- 
livered to the American Company duly executed and certified 
transfers of 474,964 shares of the Turkish Company now regis- 
tered in the name of the D’Arcy Company and 36 like shares now 
registered as to 12 in the name of the said Sir John Cadman, as to 
12 in the name of the said Sir John B. Lloyd and as to 12 in the 
name of the said A. C. Hearn, against payment by the American 
Company of the sum of £490.265 5s. 9d. on the First day of 
August 1928 and will execute and do or procure to be executed 
and done all documents deeds acts and things necessary for effectu- 
ally vesting the said shares in the American Company. 


(b) The French Company shall deliver to the Anglo-Saxon 
Company a duly executed and certified transfer of 25,000 shares 
of the Turkish Company against payment by the Anglo Saxon 
Company of the sum of £25,948 ls. 3d. on the First day of 
August 1928 and will execute and do or procure to be executed 
and done all documents deeds acts and things necessary for effectu- 


ally vesting the said shares in the Anglo-Saxon Company. 


(c) The Participations Company shall procure to be delivered 
to itself duly executed and certified transfers of 87,500 shares of 
the Turkish Company now registered in the name of Lloyds Bank 
City Office Nominees Limited and of 12,500 like shares now 
registered in the name of Calouste Sarkis Gulbenkian against pay- 
ment to him of the sum of £103,210 3s. 11d. on the First day of 
August 1928 and will execute and do and procure to be executed 
and done all documents deeds acts and things necessary for effectu- 
ally vesting the said shares in the Participations Company. 
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Boarp OF DIRECTORS AND GENERAL MEETINGS OF THE 
TurKISH COMPANY. 


4. (i) Groups A, B, C and D (each herein termed a “Major 
Group’’) shall each be entitled to appoint two Directors on the Board of 
the Turkish Company and Group E (herein termed ‘‘a Minor Group”’) 
shall be entitled to appoint one Director. 


PRoviIpDED ALWaAys that as and when by reason of transfer of 
shares or by new issues of share capital or otherwise the basic propor- 
tion (as hereinafter defined) for the time being of any Major Group 
falls below 11.875 per cent. the right of representation of such Major 
Group shall be reduced from two Directors to one Director. 


ProvipEp further that should the basic proportion for the time 
being of any Major Group fall below 5.9375 per cent. such Major Group 
shall cease to have the rights attaching toa Major Group and shall there- 
after only be entitled to such rights as attach to a Minor Group and shall 
be treated as a Minor Group for all purposes of this Agreement and of 
the Articles of Association of the Turkish Company. 


(ii) In the event of the basic proportion for the time being of any 


Group falling below 2.5 per cent. such Group shall lose the right of rep- 
resentation by any Director on the Board of the Turkish Company. 


(iii) The phrase the “basic proportion” or the “basic proportions,” 
shall wherever used in this Agreement mean the proportion which from 
time to time the aggregate nominal value of all Ordinary Shares in the 
Turkish Company and all General Operating Companies (as hereinafter 
defined) held by each Group bears to the total nominal value of all such 
Ordinary Shares held by all the Groups. For the purposes of this 
Agreement a share shall be deemed to be an Ordinary Share if it entitles 
the holder to dividends at an unlimited rate and Shares which any Group 
is entitled to subscribe and has subscribed (even if not then allotted) 
shall be treated for the purposes of this clause as held by such Group. 
Shares having no nominal value shall be deemed to be ofa nominal value 
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equal to the price at which they were first issued by the Company of 
whose capital they form part. 

(iv) ANy appointment or removal of Directors by any Group shall 
be made in writing leit at the registered office of the Turkish Company 
signed by or on behali of the Group. 

(v) IN addition to the Directors to be appointed by the Groups one 
Director may be appointed by the Government of Iraq and the Board 
may elect not exceeding two persons one to be Chairman of the Board 
and/or one to be a Managing Director of the Turkish Company. 

(vi) At the Directors shall enjoy the same rights and privileges 
and the Chairman shall not have a casting vote. 

(vii) Tue Articles of Association of the Turkish Company shall 
forthwith be altered so as to provide that Resolutions at Board Meetings 
can only be carried if the Directors or one of the Directors appointed by 
at least three of the Major Groups vot i favour thereof and that no 
Resolution at a General Meeting of Shareholders shall be carried unless 
the votes attaching to the Shares then held by at least three of the 
Major Groups be cast in favour of it. 


OPERATING COMPANIES UNDER THE TURKISH COMPANY. 


a Gi Turkish Company except as herein otherwise ex- 
pressly provided shall not be concerned engaged or interested directly 
or indirectly in acquiring exploring testing and proving oilfields and 
operations incidental thereto except within the defined area and a 


separate Company or Companies shall be constituted to work any field 


or fields within such a1 which it shall in accordance with this Agree- 
ment } be deci » develop or to ovide pipe lines storage or other 
facilities in connection therewith and an is hereinafter 


seliated to as an — ing Company. Neither the -Tearcieh Company 


nor any Ope ny shall except as herein expressly provided 


side the defin ‘ed are 
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(ii) The Turkish Company in exercising its right under the 
lraq Concession to select plots shall select plots the area of each of which 
shall not exceed 8 square miles, and each of which shall if geologically 
advisable be such that the length thereof shall not exceed twice the 
breadth. 


6. (i) Such Operating Companies shall be of two kinds—General 
and Special—and shall only be formed with the approval of the Turkish 
Company and shall immediately after incorporation be made by the 
Turkish Company to execute under seal a covenant with the Turkish 
Company and each Group undertaking to be bound by this Agreement 
so far as applicable to such Company and in particular (in the case 
of a General Operating Company) to deliver free of cost to the D’Arcy 
Company any oil produced by such Operating Company the delivery 
of which to the D’Arcy Company as royalty oil falls to be procured 
by the parties hereto under Clause 12 hereof and no Company which 
has not entered into such covenant shall be entitled to be treated as an 
Operating Company or be eligible for any of the purposes of this 
Agreement as an Operating Company. 


(ii) Prior to the formation of any such Operating Company 
the Turkish Company shall determine the amount and character of the 
payment or other form of interest which it shall receive from such 
Operating Company in consideration of the cession to it by the Turkish 
Company of its rights properties or concessions or any part thereof 
provided that the Turkish Company shall make provision for the delivery 
of the Royalty Oil (if any) due to the D’Arcy Company in respect of 
selected plots under Clause 12 hereof and provided further that in 
respect of any plots under Article 6 of the Iraq Concession no other 
consideration for such cession shall be receivable by the Turkish Com- 
pany than the amount of the bid by tender paid over to the Turkish 
Company by the Government of Iraq under the provisions of that 
Article. 


(iii) General Operating Companies shall be so constituted that 
the voting control at General Meetings thereof shall be vested in the 
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Turkish Company and the Turkish Company shall not in any circum- 
stances part with such control. Special Operating Companies shall as 
far as legally possible be so constituted that the power to appoint the 
Directors thereof shall be vested in the Turkish Company. 


(iv) The right to subscribe to the first issue of ordinary share 
capital of Operating Companies shall be offered to the Groups in the 
basic proportions and shares refused by any of the Groups shall be 
re-offered among the other Groups in those proportions and according 
to their desire to take up such shares and so on until all the Groups 
have been satisfied. Subsequent issues of such ordinary share capital 
shall be made in accordance with the provisions of clause 9 (i) hereof. 


7. (i) A “General Operating Company” shall be 


(a) Any Operating Company formed for the purposes of the 
exploitation of any of the first 24 plots to be selected under Article 
5 of the Iraq Concession; (b) Any Operating Company formed 
for the exploitation of plots under Article 6 of the Iraq Concession 
or of other concessions in cases in which all the Groups are associ- 
ated; (c) any Operating Company formed for the construction of 
pipe lines of storage facilities of port works of refineries or other 


purposes common to the Turkish Company and all the Groups. 


(ii) A “Special Operating Company” shall be one formed in 
cases in which all the groups may not wish to participate for the exploi- 
tation of plots under Article 6 of the Iraq Concession or of other con- 
cessions or for other purposes not common to all the Groups. 


8. (i) In the election of Directors of every General Operating 
Company the Turkish Company shall always appoint such persons as 
to secure that the Board of Directors of that Company shall include 
persons nominated by the Major and Minor Groups respectively equal 
in number to their respective nominees on the Board of the Turkish 
Company if such Groups wish to exercise this right and in the election 
of Directors of every Special Operating Company the Turkish Com- 
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pany shall if such Groups wish to exercise this right always appoint 
such persons as to secure that the Board of Directors of that Company 
shall consist of persons nominated by the Group or Groups participating 
in the Special Operating Company substantially in proportion to their 
participation but so that on the Board of Directors of every Special 
Operating Company there shall always be at least one Director nomi- 
nated by each Group participating therein on condition that such Group’s 
shareholding interest is not less than 2.5 per cent. of the issued capital 
of such Special Operating Company. 


(ii) The provisions above referred to in clause 4 (vi) and (vii) 
with regard to method of voting at Board Meetings shall so far as is 
legally possible equally apply to any General Operating Company as 
well as to the Turkish Company. 


IssUES OF CAPITAL AND TRANSFERS. 


9. (i) The provisions in the new Articles of Association of the 
Turkish Company set out in Schedule C hereto with regard to the offer 
of shares on any increase of capital to existing shareholders shall so 
far as legally possible be incorporated in the constitution of every 
Operating Company. 


(ii) SuByEct to the making of the transfers of shares referred 
to in clause 3 hereof the provisions in the said new Articles of Associa- 
tion containing restrictions on transfers of shares shall be maintained 
and provisions in similar terms containing restrictions on transfers of 
shares shall so far as legally possible be incorporated in tie constitution 
of every Operating Company. 


(iii) No person or Company shall be permitted to become a 
shareholder in the Turkish Company or any Operating Company except 
on the basis that such person or Company acknowledges that the Turk- 
ish Company or such Operating Company is bound by this Agreement. 
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CONCESSIONS AND PRODUCTION. 


10. (i) All the parties hereto agree that the Turkish Company 
or a nominee of the Turkish Company shall except as hereinafter 
mentioned have the sole right to seek for or obtain oil concessions within 
the defined area and each of the Groups hereby covenants and agrees 
with the Turkish Company and with the other Groups that excepting 
only as herein provided or authorized such Group will not nor will 
any of its Associated Companies either personally or through the in- 
termediary of any person firm company or corporation seek for ot 
obtain or be interested directly or indirectly in any such oil concession 
or be interested directly or indirectly in the production of oil within 
the defined area or in the purchase of any such oil otherwise than 
through the Turkish Company or an Operating Company under the 
Turkish Company. ProvipveEp always that as regards any plot offered 
for completion under Article 6 of the Iraq Concession if the Groups 
are unanimous in determining to tender for a lease of such plot then 
a tender for such plot shall be made by a nominee on behalf of the 
said Groups and if such tender is successful the lease of such plot 
when acquired shall be transferred forthwith to a General Operating 
Company in which each Group shall be entitled to be offered its partici- 
pation in accordance with clause 6 hereof and such General Operating 
Company shall be entitled to own and operate the said plot free from 
the restrictions in this sub-clause. If the Groups are not unanimous 
in determining to tender for a lease of any such plot then if any one 
or more Groups is in favour of so tendering a nominee of such Group 
or Groups shall be at liberty to tender for a lease of such plot and 
if successful in obtaining such a lease such Group or Groups shall 
procure such nominee forthwith to transfer the same to an Operating 
Company in which each Group shall be entitled to be offered its partici- 
pation in accordance with clause 6 hereof. 


PROVIDED further that as regards any area other than plots under 
Article 6 of the Iraq Concession if the Turkish Company does not 
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determine to apply for any oil concession then if any two Groups are 
in favour of so applying the Turkish Company shall be bound forth- 
with to grant permission to a nominee of those Groups to seek for and 
obtain such concession on the terms that if successful such Groups shall 
forthwith transfer the same to an Operating Company in which each 
Group shall be entitled to be offered its participation in accordance with 
clause 6 hereof. 


(ii) Without prejudice to any other remedy any lease concession 
or other interest that may be obtained by any Group in breach of the 
provisions of this Agreement and all the interest of any person or com- 
pany or corporation intended to be bound by this Agreement in any 
such lease concession or interest shall be held in trust for a Special 
Operating Company in which the Groups (other than the Group com- 
mitting the breach) shall be entitled to participate in accordance with 
clause 6 hereof. 


II. THe American Company and any of its Associated Companies 
shall as regards any plot offered for competition under Article 6 of the 
Iraq Concession be entitled to apply for and obtain a lease thereof and 
if successful it shall, notwithstanding anything contained in clause 10 
hereof, not be bound to transfer such plot to an Operating Company 
but shall be entitled to retain and develop or dispose of the same for 
its own account. But the American Company or any of its Associated 
Companies before so acting shall thirty days before the date fixed for 
the closing of the tenders give notice in writing to the Turkish Company 
that it intends to avail itself of the provisions of this clause and shall 
then within ten days thereafter be entitled to receive similar notice 
from such of the other Groups as propose to put in tenders pursuant 
to clause 10 hereof. If the American Company or any of its Associated 
Companies avails itself of its rights under this clause then it shall not- 
withstanding anything in this Agreement contained forfeit any right 
it otherwise might have had to the offer of a participation in any such 
plot which shall be transferred to a separate Special Operating Com- 
pany to be formed to operate this particular plot alone. 
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Royalty OIL 


12. (i) THE parties hereto agree (but as regards the Groups 
only so far as their powers as shareholders of the Turkish Company 
and any General Operating Company or through the right to nominate 
Directors permit) to procure the delivery free of cost to the D’Arcy 
Company but subject to the provisions hereinafter contained of ten 
per cent. (hereinafter called royalty oil) of all crude oil produced by 
any General Operating Company from 24 plots in Iraq each identical 
with a plot of such General Operating Company such plots to be 
selected by the D’Arcy Company at its option either within one month 
after the ultimate date at which the Turkish Company itself shall make 
its final selection of 24 plots under Article 5 of the Iraq Concession or 
within one month after the order is given by the Turkish Company 
through a General Operating Company for the construction of a pipe- 
line to the Mediterranean and up to either of those dates the D’Arcy 
Company may relinquish any plot previously selected and may select 
in place thereof any other plot worked or taken up by any General 
Operating Company. Provided that if the D’Arcy Company shall re- 
linquish any plot previously selected and select in place thereof any 
other plot, the D’Arcy Company shall be debited with any royalty oil 


it may have received from the plot first selected agianst any royalty 
oil it would have been entitled to from the plot so substituted if it had 
originally selected such plot. 


(ii) DELIvERyY of royalty oil shall be made in respect of each 
selected plot at the gathering station or stations for such plot and not 
at the wells’ mouth it being the intention of the parties hereto that the 
royalty oil shall be drawn from each selected plot in proportion to the 
oil produced therefrom and that the cost of producing such oil and trans- 
porting the same to the nearest available gathering staticn shall be borne 
by the Turkish Company or any one or more General Operating Com- 
panies as the case may be but that the cost of transporting such oil from 
the gathering station to any other destination shall be borne by the 
D’Arcy Company. 


63478 O—55—pt. 2———30 





1018 ANTITRUST AND MONOPOLY PROBLEMS 


(iii) In calculating the royalty oil to be delivered to the D’Arcy 
Company there shall be deducted from the total oil produced from each 
selected plot :— 


(a) All water and foreign substances provided that neither 
the Turkish Company nor any General Operating Company shall 
be under any obligation to seperate such water and foreign sub- 
stances or any of them from such oil and 


(b) All oil lost up to the point of delivery to une D’Arcy Com- 
pany including all oil which the Turkish Company or any General 
Operating Company working the plot from which it is produced 
may be bound to supply free in compensation for damage to native 
wells caused by operations on such plot. 


(c) All oil produced by any General Operating Company in 
Iraq and used in connection with the operations on any such plot 
up to the point of delivery to the D’Arcy Company. 


(iv) RoyAtty oil shall rank proportionately with all other oil pro- 
duced by General Operating Companies in respect of rights to and cost 
of transport or other facilities provided by the Turkish Company or by 
any General Operating Company. 


WorKING AGREEMENT. 


13. (i) THE TurKISH Company hereby agrees with each of the 
Groups that it will offer or procure the Operating Company producing 
or purchasing the same to offer all crude oil whether purchased by the 
Turkish Company or produced or purchased by any Operating Company 
which is available for sale (exclusive of the royalty oil deliverable to 
the D’Arcy Company under the provisions hereinbefore contained) to 
the Groups for purchase by them upon the terms and conditions follow- 
ing that is to say:— 


(a) The Turkish Company shall be responsible for the divi- 
sion of all such oil amongst the Groups and shall in this connection 
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supervise the relations between the Groups and conduct all corre- 
spondence and keep all accounts and for so doing shall receive the 
sums referred to in sub-clauses (iii) (b) (4) (iv) (b) and (v) 
hereof. 


(b) Such oil shall be offered to the Groups in the basic propor- 
tions as existing when the offer is made but oil from any Special 
Operating Company shall be offered to those Groups which have 
contributed to the subscribed ordinary share capital of such Special 
Operating Company in the proportion in which such Groups are 
interested in such Special Operating Company. 


(c) Delivery shall (subject to pipe-line facilities being avail- 
able and subject to the provisions of this Agreement) be made in 
cargo lots if so desired at each Group’s option either on board a 
vessel or vessels or into such Group’s own storage tanks either at 
the Mediterranean terminal of the pipe-line or in case the Turkish 
Company through a General Operating Company shall provide a 
pipe-line to any other terminal or terminals then at such terminal 
or terminals or partly at one and partly at the other as nearly as 
possible in proportion to the quantities available at such terminals. 
Provided always that if the pipe-line capacity is available and sub- 
ject to the rights of other users delivery may be effected at each 
Group’s option wholly at any available terminal or in such propor- 


tions at different terminals subject as aforesaid as each Group may 
desire. 


(d) On or before the first day of each quarter of the year the 
Turkish Company shall notify each of the Groups of the estimated 
quantity of crude oil and/or refined products (if any) and of the 
source from which the oil will be derived in each case which the 
Group notified will be entitled to purchase during (a) the quarter 
beginning three calendar months after the due date for giving such 
notice and (b) each of the three succeeding quarters. 
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(e) Not later than fifteen days after the first day of each 
quarter or the receipt of such notice whichever shall be the later 
each Group shall notify the Turkish Company of the quantity (not 
exceeding the amount so offered) and particulars of the source of 
production of the oil which such Group will purchase during the 
next succeeding quarter notifying at the same time the approximate 
dates places and methods of delivery desired which quantity shall 
be as nearly as possible equally spread over the quarter. Any 
Group which fails to notify the Turkish Company in accordance 
with this sub-paragraph of the quantity which it elects to purchase 
shall be deemed to have declined such quantity. Provided always 
that so far as the Participations Company is concerned the period 
within which such Group shall notify the Turkish Company as 
aforesaid shall be 18 days instead of 15 days and in the event of 
the four Major Groups declining the whole of the oil offered to 
them the Turkish Company shall forthwith notify the Participa- 
tions Company. 


(f) Payment for all quantities delivered during any calendar 
month shall be due and payable on the last day of the following 
calendar month to the Turkish Company in London or other place 
agreed by the Turkish Company in sterling or other currency 
agreed by the Turkish Company. The Turkish Company will ef- 
fect the distribution of the payments to the Operating Companies 
concerned. Any payment in arrear shall carry interest at the rate 
of £10 per centum per annum. 


(g) Any Group which at any time is in arrear in its payments 
under this clause or otherwise in default under this agreement 
(including in particular default under clause 12) shall without 
prejudice to any other remedies lose its right to receive oil under 
this clause so long as it is in arrear or in default and also during 
the remainder of the quarter during which such default occurred 
and during the whole of the quarter in which such arrears are paid 
off or default made good and shall forfeit all quantities it would 
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have been entitled to purchase or receive during such period which 
quantities shall be offered to the other Groups not in arrear or 
default. 


(h) Any Group which has failed during any quarter to take 
delivery of the quantity which it notified the Turkish Company it 
would take shall automatically forfeit the right to receive any 
balance of which it has not taken delivery and shall be debited with 
any loss sustained by the Turkish Company or any Operating Com- 
pany as a result of its failure to take delivery. 


(i) The Turkish Company shall as soon as reasonably pos- 
sible offer or procure to be offered to the Groups which have accepted 
their full quotas any quantities not accepted in accordance with sub- 
paragraph (e) or forfeited in accordance with sub-paragraphs (g) and 
(h) of this sub-clause or any oil in excess of the estimate under sub- 
paragraph (d) of this sub-clause and each Group shall notify the Turk- 
ish Company within ten days after receipt of such offer of the maximum 
quantity of such additional oil that it is willing to purchase during the 
following quarter and so on until all the Groups shall have been:satisfied 
and the provisions of the foregoing sub-paragraphs shall apply as nearly 
as possible to any offer or acceptance of any quantities under this sub- 
paragraph. 


(11) In case there shall remain for delivery during the next 
succeeding quarter after complying with the provisions of sub-para- 
graphs (e) to (i) inclusive of sub-clause (i) of this clause any surplus 
oil which none of the Groups is willing to purchase then and in that case 
only the Turkish Company shall be at liberty to dispose of such surplus 
to any other person or persons and in case the Turkish Company shall 
find it impossible to sell such surplus at a price arrived at in accordance 
with the provisions of sub-clause (iii) hereof then such surplus shall 
before being sold to any other person or persons at any lower price first 
be offered at such lower price to the Groups in the basic proportions and 
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the provisions of sub-clause (i) shall apply to such subsequent offer as 
nearly as may be. 


(iii) The price at which the crude oil produced by each General 
Operating Company and available for division among all the Groups 
shall be offered under sub-clause (i) of this clause in the first instance 
to the Groups shall be determined half-yearly in the following manner :— 


(a) For the first two quarters in each calendar year the cost 
f.o.b. seaboard terminal for the first half of the previous year shall 
be the basis and for the last two quarters of each calendar year the 
cost f.o.b. seaboard terminal for the second half of the previous 
year shall be the basis. Provided that until the above scale can be 
applied the basis shall be a figure to be estimated by the Board of 
the Turkish Company and calculated as nearly as possible to be 
the cost f.o.b. seaboard terminal for the quarter in question. The 
price shall in each case be calculated for each General Operating 
Company separately. 


(b) The cost f.o.b. at the seaboard terminal referred to in 
paragraph (a) above shall include :— 


(1) The cost of production to each General Operating 
Company of the oil at the gathering station on the field includ- 
ing royalties and the cost of production of royalty oil (where 
applicable) and overhead expenses. 


(2) The cost of services rendered by General Operating 
Companies such as transport by the main pipe-lines—storage 
facilities at the gathering stations and at the terminal—anchor- 
age for steamers—pumpage and port works—dehydrating 
plant—common refinery and similar facilities which for the 
purpose of this Agreement it may be agreed to provide for 
ends common to the Turkish Company and all the Groups 
such cost to be determined in the manner set out below. 


(3) Charges for services if any rendered by Special 
Operating Companies or third parties. 
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(4) An additional sum to be fixed by the Board of the 
Turkish Company not exceeding 5/-per ton. 


In determining for the purposes of this clause the cost of 
production at a gathering station and the cost of the services above 
mentioned allowance shall be made for reasonable depreciation 
and repayment of capital having regard to the probable life of the 
fields, plant and other installations together with interest at £6 per 
centum per annum on the amount shown in the capital account 
year by year. 

THE accounts of the Turkish Company and its General Oper- 
ating Companies shall be audited annually by the same Auditors 
who shall be Chartered Accountants and who in addition to the 
usual audit shall determine and certify the cost f.o.b. at the seaboard 
terminal as above mentioned and their certificate shall be final. 


(iv) (a). The rights of user of the Groups of the available 
capacity of any particular common facility such as is contemplated in 
sub-clause (iii)(b)(2) above 


(1) When the Groups are associated in any General Operating 
Company shall be in the proportions in which they are from time to 
time in fact taking the oil. 


(ii) When any of the Groups are associated in any Special 
Operatng Company shall be a right attaching to such Special Operating 
Company which right shall extend only to the balance of any such 
available capacity after the requirements (as determined under sub- 
clause (i) above) of all the Groups when associated in any General 
Operating Company have been met and shall for each such Special 
Operating Company be in the proportion which the oil production of 
that Special Operating Company bears to the aggregate oil production 
of all Special Operating Companies who can make commercial use of 
any such particular common facility and within any such Special Oper- 
ating Company its facilities shall be available to the particpants therein 
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in the proportion in which they are from time to time in fact taking 
such oil. 


(b) The basis of charge to any Special Operating Company for the 
use of the above common facilities and the additional sum as in sub- 
clause (iii) (b) (4) above shall be determined by the Turkish Company 
prior to the formation of each Special Operating Company provided 
that for all Special Operating Companies operating in Iraq the addi- 
tional sum shall be identical and for all Specal Operating Companies 
there shall be an identical basis of charge for the use of identical com- 
mon facilities. 


(v). The Turkish Company or a General Operating Company 
shall alone have the right to purchase on any field any crude oil avail- 
able for purchase. The price at which crude oil purchased by the 
Turkish Company or any General Operating Company shall be offered 
to the Groups shall be the cost to the Turkish Company or such Oper- 
ating Company at the place of delivery plus cost of delivery therefrom 
to f.o.b. vessel or terminal storage tanks as referred to in sub-clause 
(i) (c) plus an additional sum not exceeding 2/6 per ton. such cost to 
be certified by the Auditors of the Turkish Company, whose certificate 
shall be final. 


PIPE-LINE. 


14. (i) As soon as sufficient oil production has been secured to 
justify in the opinion of the Board of the Turkish Company the con- 
struction of a trunk pipe-line the Turkish Company shall proceed 
through one or more of its General Operating Companies with the 
construction of a pipe-line to a Mediterranean port including the 
necessary gathering lines. 


(ii) In the event of the pipe-line facilities reserved for the trans- 
portation of oil by lessees pursuant to Article 6 of the Iraq Concession 
falling materially short of the production obtained by lessees and re- 
quiring transportation through the said pipe-line system and if there 
should be no General Operating Company willing or able to find the 
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capital required to build additional pipe-line facilities then any Special 
Operating Company or any Group who may desire that the additional 
pipe-line facilties shall be provided may require the Turkish Company 
through a General Operating Company to proceed as rapidly as reason- 
ably possible with the construction of such additional facilities provided 
that any such Special Operating Company or Group provides the whole 
of the capital required on a basis which will not subject the Turkish 
Company or its General Operating Company as the case may be to 
any liability in connection therewith in excess of the net profits to 
arise from the use of such additional pipe-line facilities the whole of 
which net profits shall be applied in payment of interest on and repay- 
ment of the said capital. Such additional pipe-line facilities shall when 
provided be reserved by the Turkish Company or its General Operating 
Company exclusively when required for the transportation of oil 
belonging to the Special Operating Company or Group which shall have 
supplied the capital until such capital with interest and a premium of 
twenty-five per centum shall have been repaid in full. The additional 
pipe-line faclities shall be the property of the said General Operating 
Company but the capital advanced with the said premium thereon shall 
if required by the Special Operating Company or Group providing the 
same or by the Turkish Company be secured by a first charge thereon 
until repaid by the General Operating Company out of the net profits 
as aforesaid. 


15. (i) THe location of the Mediterranean terminal of the trunk 
pipe-line shall be selected by the Turkish Company at a place where 
sufficient land can be acquired by a General Operating Company upon 
which to construct its own seaboard terminal and upon which land 
each of the Groups for itself or for one or more of its Associated 
Companies may if desired and according to the basic proportions of 
such Group but adequately for normal commercial requirements in 
each case take leases of land for their respective refineries or storage 
plants. The ownership of all such land shall at all times be retained 
by the Turkish Company or a General Operating Company. 
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(ii) THe Turkish Company shall through a General Operating 
Company provide at the Mediterranean terminal of its pipe-line reason- 
able and adequate facilities having regard to the production includ- 
ing storage tanks suitable loading facilities anchorage for steamers 
awaiting loading and pipe-line facilities connecting the individual plants 
(if any) of the Groups with the pipe-line terminal and with the 
terminal wharves and loading berths of the Operating Companies. 


(iii) The provisions of this clause shall apply mutatis mutandis 
to any other terminal of a trunk pipe-line which may be constructed by 
the Turkish Company through a General Operating Company. 


REFINING. 


16. (i) WirTHIN the area in which the Turkish Company is un- 
der an obligation to refine or supply oil for local markets under the 
Iraq Concession the Turkish Company or a General Operating Com- 
pany shall alone have the right to refine oil in such area but the Turk- 
ish Company or a General Operating Company shall not refine in 
excess of the consumption of such area and none of the Groups nor 
any of their Associated Companies shall be at liberty to refine oil in 
such area and each of the Groups agrees with the other parties hereto 
and each of them that (excepting only as herein expressly provided) 
such Group will not nor will any of its Associated Companies directly 
or indirectly be engaged or interested (except through the Turkish 
Company or an Operating Company) in the refining of oil in such 
area but nothing herein contained shall preclude any of the Groups 
or any of their Associated Companies from owning or operating re- 
fineries at the terminus of any main pipe-line at a point accessible to 
Tank ships. 


(ii) With the consent in writing of all the Major Groups for 
the time being the Turkish Company may through a General Operating 
Company erect and operate refineries at any point accessible to Tank 
ships 
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(a) for the refining of such oil as may be offered to the Groups 
under the provisions of clause 13 hereof and as may not be from 
time to time purchased by them or any of them and or 


(b) for the refining of oil on account of any or all the Groups 
but so that all Groups shall have the same rights in the basic pro- 
portions to have oil refined for their account. 


(iii) ALL products refined under the preceding sub-clause (ii) 
(a) shall in the first instance be offered on equal terms to the Groups 
in the basic proportions. 

Except as above authorized or in fulfillment of any obligation 
under any concession to be granted to it, neither the Turkish Company 
nor any Operating Company shall be concerned engaged or interested 
directly or indirectly in the refining of oil. 


MARKETING. 


17. WiITHIN the area in which the Turkish Company is under 
an obligation to supply oil for local markets under the Iraq Concession 
the Turkish Company or a General Operating Company shall alone 
have the right to market in such area the oil or the products of the oil 
obtained under the Iraq Concession and none of the Groups nor any 
of their Associated Companies shall be at liberty to market any such 
oil or any product thereof in such area and each of the Groups agrees 
with the other parties and each of them that neither it nor any of its 
Associated Companies will directly or indirectly except through the 
Turkish Company or a General Operating Company be engaged or 
interested in the marketing of such oil and products in such area. 

Except as above authorized or in fulfilment of any obligation under 
any concession to be granted to it neither the Turkish Company nor 
any Operating Company shall be concerned engaged or interested 
directly or indirectly in the marketing of oil. 








AND MONOPOLY PROBLEMS 





ANTITRUST 


ASSIGNMENT OF INTEREST. 


18. (i) None of the Groups shall be entitled to assign its interest 
under this Agreement, unless 


(a) such assignment shall relate to the whole of the interest 
hereunder of the Group (hereinafter called “the Assignor Group” ) 
assigning its interest. 


(b) such assignment shall be to a Company (hereinafter 
called the “Assignee Company”) the shareholders in which are at 
the date of assignment identical with the shareholders for the time 
being in the Assignor Group, and 


(c) the Assignee Company shall contemporaneously with such 
assignment enter into a contract with all the parties hereto other 
than the Assignor Group and with each of them agreeing to be 
bound by all the provisions of this Agreement in the same way 
as if it had been a party hereto in the place of the Assignor Group, 
and 


(d) the Assignor Group shall contemporaneously with such 
assignment as aforesaid transfer to the Assignee Company all 
shares, debentures or other securities or interests whatsoever of the 
Assignor Group of and in the Turkish Company and every Oper- 
ating Company 


and the parties hereto may refuse to recognise the title of any assignee 
in respect of any assignment unless all the provisions of this sub-clause 
shall have been complied with. Provided always that in the event of 
any Group desiring to assign its whole interest under this Agreement 
on terms which comply with the foregoing conditions the other Groups 
shall waive any right they may have under the Articles of Association 
of the Turkish Company or any Operating Company in connection with 
such assignment to purchase the share of the Assignor Group in the 
Turkish Company or any Operating Company and Provided further 
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that nothing in this Agreement contained shall be deemed in any way 
to restrict the right of any holder of shares in any Company a party 
hereto to transfer such shares. 


(ii) In case the Turkish Company shall assign any part of its 
concession rights it shall obtain from the assignee a formal undertaking 
entered into with the parties hereto and with each of them to accede 
to and become bound by the provisions of this Agreement. 


MISCELLANEOUS PROVISIONS. 


19. (i) THe Turkish Company and all General Operating Com- 
panies shall on request furnish to each of the Groups all such geological 
reports and information as may come into its or their possession relating 
to the subject matter of this Agreement and shall not communicate to 
any Group information of any kind without on request giving the like 
information to each and every one of them and like duties shall rest upon 
all Special Operating Companies with regard to such Groups as partici- 
pate therein. 


(ii) IT IS HEREBY AGREED that so far as arrangements can 
properly be made without prejudicing the rights of the Turkish Com- 
pany or any of its Operating Companies or any of the parties hereto 
the business of the Turkish Company and its Operating Companies 
shall so far as reasonably possible be so conducted as to avoid multiple 
taxation. 


Force MAJEuURE. 


20. (i) If any party hereto by reason of any cause whatsoever 
beyond the control of such party commits any breach of this Agreement 
such party and any party or parties hereto liable jointly with such party 
shall to the extent to which breach is due to such cause be relieved from 
liability therefor. 


(ii) No cause shall be deemed beyond the control of any party 
if it was within the control of such party’s Associated Companies or 
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in the case of the Turkish Company of the Turkish Company’s General 
Operating Companies. 


ARTICLES OF ASSOCIATION. 


21. THE Groups shall use all their voting power and influence and 
rights for the purpose of procuring 


(a) The adoption of the new Article of Association of the 
Turkish Company set out in Schedule C hereto 


(b) THE incorporation in the constitution of every General 
Operating Company of the Turkish Company of provisions of a 
like character so far as legally possible to those contained in 
Articles 3, 4, 8, 9, 11, 12, 13, 34, 35, 36, 56, 62, 74, 88, 89, 97, 
98, 99 and 100 of the Articles of Association of the Turkish 
Company and such as shall enable this Agreement to be carried 
into effect. 


(c) The incorporation in the constitution of every Special 
Operating Company of the Turkish Company of provisions of a 
like character so far as legally possible to those contained in articles 
11, 12, 13, 35 and 36 of the Articles of Association of the Turkish 
Company and such as shall enable this Agreement to be carried 
into effect. 


(d) THAT at no time without the consent of all the Groups 
shall Articles 3, 4, 8, 9, 11, 12, 13, 34, 35, 36, 56, 62, 69, 70, 71, 74, 
88, 89, 97, 98, 99 and 100 of the Articles of Association of the 
Turkish Company or the corresponding Articles of any General 
Operating Company of the Turkish Company be modified or 
amended. 


DuRATION. 


22. Tuts Agreement shall remain in force so long as the Turkish 
Company shall continue in existence and/or so long as any concessions 
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granted or hereafter to be granted to the Turkish Company or any of 
its Operating Companies continue to remain in force and shall be 
deemed to be a separate contract in respect of the obligations imposed 
on the parties hereto in reference to each separate year. 


JURISDICTION AND INTERPRETATION. 


23. (i) THE parties hereto are for the purposes of this Agree- 
ment to be deemed to be domiciled in the City of London at the addresses 
following :— 


The D’Arcy Company at Britannic House, Finsbury Circus, 
London E.C.2. 


The Anglo-Saxon Company at St. Helen’s Court, Leadenhall 
Street, London, E.C.3. 


The French Company ‘at the office of Messrs. Denton, Hall 
& Burgin, Solicitors, or of their successors in business. 


The American Company at the office of Messrs. Piesse & Sons, 
Solicitors, or of their successors in business. 


The Participations Company at the office of Messrs. Freshfield, 
Leese & Munns, Solicitors, or of their successors in business. 

The Turkish Company at 97 Gresham Street, London, E.C. 2. 
and the parties hereto hereby submit to the jurisdiction of the English 
Courts and agree that any summons writ or other process and any 
notice requiring to be served on them respectively may be served at the 
said respective addresses and that the persons named are respectively 
authorised to accept service and that such service shall be deemed to 
be good service on them respectively. 


(ii) ProvipED ALWAys that any party hereto may at any time and 
from time to time during the currency of this Agreement by notice 
in writing to the Turkish Company change the name and address of 
the party above-mentioned as authorised to accept service on its behalf 
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by substituting therefor the name of some other party at an address 
within the City or County of London in England and after any such 
notice has been served this Agreement shall be read as if the name 
of such party and address had been substituted for that above-mentioned 
as regards the party giving the said notice. 


(111) ANY summons writ or other process or any notice requiring 
to be served on any party may be served by delivering the same or by 
posting the same in London in a prepaid registered letter addressed to 
the said party at the aforesaid address and the same shall be deemed 
to have been served on the day after that on which it was so posted. 


24. THis Agreement shall be construed according to and be gov- 
erned by English Law. 


ARBITRATION. 


25. IF any question or dispute shall arise between the parties hereto 
or between any one or more of them or between any one or more of them 
on the one hand and other or others of them on the other hand in anyway 
arising out of or in connection with this Agreement or as to the true 
meaning or construction thereof or as to the rights or liabilities of 
any of the parties hereto and if it shall be decided by the parties at 
variance to resolve their difference by arbitration then such question 
or dispute shall be referred to the decision of a sole arbitrator to be 
agreed upon or failing agreement to be nominated by a judge of the 
High Court of Justice in England and the decision of such arbitrator 
shall be final and binding upon all parties to the arbitration. The pro- 
visions of the Arbitration Act 1889 and of any statutory modification 
thereof in force shall apply to any such arbitration. 


WAIVER OF CLAIMS. 


26. As from the date hereof this Agreement shall be deemed to 
contain all the existing contractual rights of any party hereto against 
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any other party or other parties hereto in connection with the defined 
area and/or in connection with the Turkish Company and each party 
hereto waives as against every other party hereto any claim whatsoever 
which it or he may have or claim to have arising out of or in connection 
with any pre-existing contract or arrangement or alleged contract or 
arrangement in connection with such area and/or the Turkish Company. 


In WitTNEss whereof the parties hereto have respectively executed 
these presents the day and year first above written. 
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SCHEDULE A. 





REFERRED TO IN CLAUSE | (iii)(b) OF THE ABOVE WRITTEN AGREE- 
MENT. 
THE PRESENT ASSOCIATED COMPANIES OF NEAR EAst DEVELOPMENT 


CORPORATIONS ARE— 


STANDARD O1L CoMPANY (NEw JERSEy ). 
STANDARD OIL COMPANY OF NEW YorK. 

THE ATLANTIC REFINING COMPANY. 

PAN AMERICAN PETROLEUM AND TRANSPORT Coy. 
GuLF O1L CoRPORATION (OF PENNSYLVANIA). 










SCHEDULE B. 
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The red line drawn on this map is intended 
to follow the following lines : 


A—B. The frontier detined by the Treaty of Kerlin of 
Lith July 187% and by the Treaty of San 
Stefano of 3rd March 157M, 


B -C.- The frontier demarcated by the Turco-lersian 
Frontier Commission in 1913-14 on the tani» 
of the Protocol signed at Constantinople on the 
4(17) November 1013 excepting in seetors a- 6 
ande  d where the red line is intended to follow 
the lite of the previous de facto frontier 
described on pages 130 and 140 of the Minutes 
of the Frontier Commixsion in a note dated the 
1 Lith October 1914 by the Russian and Britinh 


Commissioners. 


C DP KB. The limit of the territorial waters of the 
Arabian peniusala excepting the Sultanate of 
Koweit wd the Farsan Archipelago, 


E—F.-—The Frontier detined by the Aaglo-Tarkish 
Convention of Ist Oetober, 106, 


F—G. The red line ix intended to follow the decinion 
of the Conference of London on the Lith 
February 1914 in execution of Article 6 of the 
Treaty of London of 17 3th May 1913 and 
Article 15 of the Treaty of \thens of the 1 Lith 
November 1013 


(i—H. —The frontier detined by the Treaty of Con- 
xtuntinople on the 16 29th September 1913. 


UA The limit of the territorial waters of Tarkes in 
the Black Sen. 
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Document 1(b) 





La Compagnie Francaise des Petroles 


and 


Participations and Investments Limited 


and Calouste Sarkis Gulbenkian Esq. 





AGREEMENT. 
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AN AGREEMENT made the Thirty-first day of July One thousand 
nine hundred and twenty-eight BETwEEN La CoMPAGNIE FRANCAISE 
Drs PETROLES a French Societe Anonyme incorporated under the laws 
of France whose registered office is situate at 63 Avenue Victor 
Emmanuel III Paris in the Republic of France (hereinafter called 
“the French Company’) of the first part PARTICIPATIONS AND IN- 
VESTMENTS LIMITED a Company incorporated under the laws of the 
Dominion of Canada whose principal office is situate at Dominion 
Bank Building King Street Toronto in the said Dominion (herein- 
after called “the Participations Company’’) of the second part and 
CALOUSTE SARKIS GULBENKIAN (who and whose executors adminis- 
trators and assigns are hereinafter called ““Mr. Gulbenkian’) of the 
third part WHEREAS the French Company the Participations Company 
and Mr. Gulbenkian are about to enter into an Agreement two copies 
of which for purposes of indentification have been marked by both 
parties hereto (hereinafter called “the Principal Agreement”) and is 
intended to bear even date herewith AND WHEREAS the Principal Agree- 
ment provides inter alia for the Turkish Petroleum Company Limited 
and/or operating Companies of that Company as therein defined 
offering for purchase to the parties who are interested therein the 
crude oil and/or refined products as therein mentioned AND WHEREAS 
the Participations Company will be entitled under the terms of the 
Principal Agreement to purchase part of the said crude oil and/or 
refined products AND WHEREAS neither the Participations Company nor 
Mr. Gulbenkian possess refineries or selling organisations and have 
only agreed to the terms of the Principal Agreement with a view to 
facilitating the reorganisation of the Turkish Petroleum Company 
Limited more particularly as regards the English French and American 
Groups of Shareholders at the time of the entry of the American 
Group into the Turkish Petroleum Company Limited and on the footing 
of a contract being entered into by the French Company with the 
Participations Company whereby it will be in a position at all times 
to sell the whole or (subject as is hereinafter provided) such part as 
it may desire of the crude oil and/or refined products which may be 
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obtained by it under the Principal Agreement AND WHEREAS the French 
Company has agreed to enter into such a contract on Mr. Gulbenkian 
joining therein in manner hereinafter appearing NOW IN CONSIDERA- 
TION OF THE PREMISES IT IS HEREBY AGREED as follows :— 


PRELIMINARY. 


1. The French Company shall if required by the Participations 
Company so to do purchase from the Participations Company the 
whole or (subject as is hereinafter provided) such part as the Partici- 
pations Company may require of the crude oil and/or refined products 
which may be obtained by the Participations Company from the Turkish 
Petroleum Company Limited or any of its operating Companies under 
the terms of the Principal Agreement at the price and on the terms 
hereinafter contained. 


2. The undertaking contained in the preceding clause shall operate 
from year to year in respect of the crude oil and/or refined products 
obtained by the Participations Company in each year under the Prin- 
cipal Agreement. 


EXPERTS. 


3. The price to be offered by the French Company for the crude 
oil and/or refined products to be delivered during the calendar year 
then next ensuing commencing Ist January shall be fixed in manner 
hereinafter provided by an expert (as hereinafter defined in Clause 
5 hereof) who on the Ist day of April in each year shall be appointed 
by the French Company and the Participations Company for this 


purpose. 


4. In addition to the appointment of an expert the said parties shall 
appoint a second or deputy expert to act in the event of the first expert 
failing neglecting or being unable for any reason to fix and/or com- 
municate his decision on the price by the time stipulated in this Agree- 
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ment. The deputy expert to be substituted for the expert by agreement 
between the parties or failing agreement if the Chairman of the Bar 
Council so decides pursuant to Clause 9 hereof. 


5. If by the 15th day of April in any year the said parties shall have 
been unable to agree upon the choice of an expert and/or the deputy 
expert such expert and/or deputy expert shall be appointed by the 
Chairman for the time being of the Bar Council in England and shall 
be any person who in the opinion of such Chairman shall be competent 
to determine the price to be offered in accordance with Clause 15 
hereof. Such Chairman shall before making such appointment satisfy 
himself that the persons to be appointed are acquainted with and accept 
the nomination in accordance with this agreement. 


6. The expert shall determine the price in accordance with the inten- 
tion of the parties expressed in Clause 15 hereof and shall communi- 
cate his decision by the 15th of September at the latest in each year 
but not before the Ist August and such decision shall constitute an 
offer by the French Company to purchase such quantity of crude 
oil and/or refined products as is not desired by the Participations Com- 
pany to be retained under Clause 11 hereof. The expert shall commence 
his duties on the lst June in each year. Any remuneration and expenses 
of the expert and/or deputy expert (including their retaining fees, 
if any) incurred in carrying out the provisions of this agreement shall 
be borne by the French Company and the Participation Company in 
equal shares. Should the Participations Company notify the French 
Company at any time prior to the lst June that it does not desire to 
sell any crude oil and/or refined products under this agreement to 
the French Company during the then next ensuing year commencing 
lst January no expenditure in regard to the appointment of the expert 
and/or deputy expert shall as from the date of such notification fall 
either upon the French Company or upon the Participations Company 
and a notification shall be sent by the Participations Company and by 
the French Company to the expert and the deputy expert intimating 
that their services will not be required. 
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7. The Participations Company shall except as hereinafter provided 
make known its decision with regard to price by the 30th September 
or within twenty-one days from receipt by it of the expert’s decision 
whichever is the earlier PROVIDED ALWAYS AND IT IS HEREBY EXPRESSLY 
AGREED that the Participations Company shall at all times prior to the 
30th September or such extended date in any year on which the de- 
cision of the expert or deputy expert may lawfully be given in accord- 
ance with the terms of this Agreement have the right to notify the 
French Company that the Participations Company accepts such price as 
may ultimately be determined by the expert or deputy expert and in 
such event a notification by the Participations Company to this effect 
shall be a “communication” to the French Company within the meaning 
of Clause 11 hereof and the terms of that Clause and of this Agree- 
ment shall apply to such “communication” accordingly. 


8. If the expert certifies that for some reason beyond his control he is 
unable to communicate his decision by the 15th September which certi- 
ficate shall be final he shall forthwith notify the parties accordingly and 
at the same time estimate the length of the delay and in the event of 
such certificate being given them the time for making known by the 
Participations Company of its decision shall be extended until three clear 
days from the receipt by it of the expert’s decision. In calculating the 
said period of three clear days there shall be excluded Sundays and Bank 
Holidays in England and the Participations Company’s decision shall 
be deemed to have been made known to the French Company on the day 
on which its decision is posted or telegraphed to the address of the 
French Company pursuant to Clause 32 hereof. Provided that sub- 
ject as below mentioned the time for communication of the expert’s 
decision shall not be extended for more than 14 days after the cause of 
the delay has ceased to operate and in the event of the parties being un- 
able to agree the date at which the cause of delay ceased to operate such 
date shall be determined by the Chairman of the Bar Council who shall 
determine at the same time the date subsequent to such determination 
by which the expert is to communicate his decision and the date by which 
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the Participations Company shall make known its decision such latter 
date being not less than three clear days from the former. 


9. If the parties are of the opinion that the expert has failed neglected 
or is unable for any reason to fix and/or communicate his decision on 
the price the deputy expert shall immediately be substituted for the 
expert and both expert and deputy expert shall be notified by the parties 
accordingly. In the event of any dispute arising as to whether the ex- 
pert has failed neglected or become unable to fix or communicate his 
decision or as to whether the deputy expert has replaced the expert pur- 
suant to this clause the same shall be decided by the chairman of the 
Bar Council as a referee and not as an arbitrator and both expert and 
deputy expert shall be notified by the Chairman accordingly. If the 
deputy expert is substituted for the expert pursuant to this clause this 
agreement shall be read and construed where the context so requires as 
if the deputy expert were the expert. In the event of the deputy expert 
at any date after the Ist September replacing the expert pursuant to this 
clause then in addition to the rights in this respect previously conferred 
on the expert the deputy expert shall be entitled to certify and extend 
the time for communicating his decision pursuant to clause 8 hereof 
within 14 days from the notification to him of the substitution when- 
ever that happens. 


10. None of them the French Company the Participations Company 
and Mr. Gulbenkian shall communicate in any way directly or in- 
directly with the expert deputy expert or Chairman except to the extent 
to which the expert deputy expert or Chairman may in writing request 
and it shall be an instruction to the expert the deputy expert and Chair- 
man that no communication shall be made by the expert deputy expert 
or Chairman to the French Company the Participations Company or 
to Mr. Gulbenkian without a similar communication being sent to each 
of them. Nothing in this clause contained shall prevent the parties 
hereto or any of them referring to the Chairman of the Bar Council 
such matters as may be referred hereunder for his decision, 
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11. The Participations Company shall at the same time as it communi- 
cates its decision with regard to price make known to the French Com- 
pany the extent if any of the tonnage which it desires to reserve for 
itself from the crude oil and/or refined products obtained by it from 
the Turkish Petroleum Company Limited or its operating companies 
during the then next ensuing year commencing Ist January such com- 
munication shall be deemed to be an acceptance by the Participations 
Company of the offer of the French Company pRovipED ALWays that 
the quantity to be retained by the Participations Company in any year 
shall not exceed 50 per cent. of the quantity estimated in accordance 
with the provisions of the Principal Agreement by the Turkish Petro- 
leum Company Limited to become available to the Participations Com- 
pany in the four calendar quarters immediately following the calendar 
quarter in which the Participations Company makes known the extent 
of the tonnage to be reserved to it as aforesaid. 


12. A communication once made by the Participations Company to the 
French Company of its intentions under Clauses 6 or 7 hereof shall be 
binding and irrevocable and from and after any such communication 
the Participations Company shall be under obligation to deliver and the 
French Company to accept the crude oil and/or refined products to 
which such communication relates without restriction or condition for 
the whole of the calendar year following subject as hereinafter 
mentioned. 


13. Should the Participations Company not make any communication 
to the French Company as is contemplated by Clause 11 hereof within 
the periods defined the French Company shall not be under any obliga- 
tion to purchase any crude oil and/or refined products from the Parti- 
cipations Company in respect of the then next ensuing year commencing 
Ist January. 


14. Any crude oil and/or refined products sold by the Participations 
Company to the French Company under this Agreement shall be deliv- 
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ered to and the property in the crude oil and/or refined products shall 
pass to the French Company at the point at which the Participations 
Company shall have elected to receive delivery from the Turkish Petro- 
leum Company and/or its operating companies under the Principal 
Agreement. If such point is not on board a vessel or vessels at the 
Mediterranean terminal of the pipe line or other terminal or terminals 
contemplated by the Principal Agreement then the French Company 
shall carry out in the most economical manner the operations necessary 
to put the crude oil and/or refined preducts on board a vessel or vessels 
at the terminal or terminals of the pipe line through which delivery is 
contemplated in the Principal Agreement and the Participations Com- 
pany shall pay to the French Company the actual and proper cost of 
such operations (if any) including cost of insurance of the crude oil 
and/or refined products during transit thereto to be settled as provided 
for in Clause 16 hereof. 


PRICE. 


15. The price payable by the French Company to the Participations 
Company for the crude oil and/or refined products shall be the fair and 
reasonable price represented by the mean between the world’s market 
value thereof F.O.B. at the port of shipment (being the Mediterranean 
or other cerminal port as aforesaid) as between a willing buyer and a 
willing seller prevailing during the first week in January in the year in 
which the calculation is being made and the world’s market value calcu- 
lated in an identical manner prevailing in the first week in July in the 
same year and in either case in ascertaining such world’s market value 
there shall be taken into account the quantity estimated by the T.P.C. 
as available to the Participations Company during the year then next 
ensuing commencing Ist January the geographical situation of the port 
of shipment the quality of crude oil and/or refined products and (as 
existing during the two weeks aforesaid) the freight charges and so 
far as the expert may deem reasonable and relevant all conditions (which 
term shall include prices) prevailing in the principal markets of the 
world during the two weeks aforesaid or as closely thereto as possible 
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PROVIDED ALWAYS that if in the first year in which the expert deter- 
mines the said prices he is of opinion that there are insufficient data 
during the periods fixed for taking into account the factors set out above 
he shall determine the price to the best of his ability from the material 
at his disposal. In the event of the data available to the expert for 
determining the quality of crude oil and/or refined products being in 
his opinion insufficient to enable the world’s market value thereof to be 
calculated as aforesaid the expert shall notwithstanding anything in 
this clause provided be entitled to have regard to the actual quality of 
the crude oil and/or refined products delivered by the T.P.C. and to 
fix the price accordingly. It is the desire of the parties hereto that the 
expert or deputy expert when determining the said price shall inform 
them to what quality of crude oil and/or refined products the said price 
is intended to apply and if such price is to be dependent on such quality 
the extent to which it is so dependent. 


PAYMENT. 


16. The French Company shall pay to the Turkish Petroleum Company 
Limited and/or its operating companies for the Participations Com- 
pany’s account such sums as the Participations Company is required to 
pay for such crude oil and/or refined products pursuant to the Principal 
Agreement on the dates and on the conditions provided therein. An 
account shall then be taken showing the price the sums paid as above- 
mentioned the cost of the operations if any carried out by the French 
Company for the Participations Company’s account and the balance 
due to or from the Participations Company shall be paid monthly one 
month after each month’s deliveries of oil in sterling in London or at 
such place and in such other currency as the receiving party may require 
provided that any additional expense incurred through payment being 
required otherwise than in sterling in London shall be borne by the 
party making the request. Any payment in arrear in such monthly 
account shall carry interest at the rate of 10 per centum per annum. 
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REFINERY. 


17. In case the French Company shall decide to construct a refinery in 
accordance with the terms of the Principal Agreement at the terminus 
of any pipe line the Participations Company shall in the event of the 
French Company incorporating a subsidiary company for the purpose 
of constructing such a refinery have the option of becoming interested 
with the French Company in such subsidiary company and shall be 
entitled to subscribe to the capital of such subsidiary company. 


18. The extent up to which the Participations Company shall be en- 
titled to be interested in the capital invested in any such subsidiary 
company shall be in the same proportions as the basic proportions of 
the Participations Company in the Turkish Petroleum Company Limited 
and its general operating companies bears to the basic proportions of 
the French Company in the Turkish Petroleum Company Limited and 
its general operating companies at the time of the constitution of such 
subsidiary company. 


19. The right to the appointment of directors on the Board of such 
company shall be in proportion to the holdings of the French Company 
and the Participation Company in the capital thereof. 


20. All questions relating to the nature of the constitution and the form 
of the management of such subsidiary company shall be determined by 
the French Company as they alone may think fit. 


21. In the event of the Participations Company exercising its option 
to subscribe to the capital of such subsidiary company to the full extent 
of the rights hereby conferred it shall be entitled subject to the capacity 
of the refinery as hereinafter provided to have treated at such refinery 
all or any part of the crude oil that may be obtained by it under the 
Principal Agreement. The French Company shall have a similar right 
subject to the capacity of the refinery as hereinafter provided to have 
all or any part of such crude oil treated in any such refinery and the 
treatment of the crude oil by the said parties in the refinery shall be 
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effected at net cost price including where necessary an allowance for 
depreciation and each of the parties shall be at liberty to freely dispose 
as they may require of the refined products resulting from such treat- 
ment. 


22. In case the French Company should decide to construct a refinery 
by itself in accordance with the terms of the Principal Agreement at 
the terminus of any pipe line the Participations Company shall be 
entitled to have treated at such refinery all or any part of the crude oil 
that may be obtained by it under the Principal Agreement at a fair and 
reasonable rate for such treatment. The French Company agree with 
the Participations Company that the price at which such crude oil shall 
be treated at such refinery as aforesaid shall be not less favourable 
than the price accorded to any other person firm or company. A fair 
and reasonable rate shall mean the most of refining including overhead 
charges a profit of 10/-per ton of input oil all necessary and proper 
allowances for depreciation of the various installations and component 
parts thereof and a return on capital calculated at the Bank rate for 
the time being charged for advances by the Bank of France. In case 
of difference or dispute as to the said fair and reasonable rate aforesaid 
or as to any matter connected therewith the cost and all component 
items thereof shall be determined by an Accountant to be mutually 
agreed by the French Company and the Participations Company and if 
they are unable to agree by an Accountant nominated for the purpose 
by the resident for the time being of the Institute of Chartered Ac- 
countants in England provipED ALWays that nothing in Clause 21 or 
in this Clause contained shall constitute an obligation on the part of the 
French Company to construct a refinery having a capacity to refine 
any given quantity of oil and the French Company and the Participa- 
tions Company recognise and admit that oil shall if desired by either 
of the parties be refined up to the extent of the capacity of the refinery 
and as between the Participations Company and the French Company 
in the same proportions as defined in Clause 18. 
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Force MAJEURE. 


23. Should the Turkish Petroleum Company Limited or any of its 
operating companies commit any breaches whether of commission or 
omission of the obligations on them to deliver crude oil and/or refined 
products neither the French Company nor the Participations Company 
shall be liable the one toward the other in respect thereof. 


24. If acceptance of delivery from the Turkish Petroleum Company 
and/or its operating companies is commercially so unprofitable that 
not one of the four major groups mentioned in the Principal Agreement 
elects to the delivery of crude oil and/or refined products thereunder 
the French Company shall not be bound to take nor the Participations 
Company to make delivery of oil during the same period PROVIDED that 
if any one or more major group elects to take delivery under Clause 
13 (ii) of the Principal Agreement and the Participations Company 
also then the amount of crude oil and/or refined products so obtained 
by the Participations Company which the Participations Company shall 
be entitled to sell to the French Company under this Agreement shall 
be limited to the basic proportions of the Participations Company. 


25. If at any time during the continuance of this Agreement it shall 
become impossible by reason of force majeure for the French Com- 
pany or the Participations Company to take delivery of crude oil and/or 
refined products to which the French Company or the Participations 
Company may be entitled under the Principal Agreement the French 
Company shall not during the period it is impossible for it to take 
delivery as aforesaid be under any obligation to accept deliveries of 
oil from the Participations Company-nor shall the Participations Com- 
pany be bound to deliver during the same period but nothing contained 
in this clause shall relieve the French Company from taking delivery 
of oil obtained under the Principal Agreement after the cessation of 
the operation of force majeure in respect of any period subsequent 
thereto and agreed to be sold by the Participations Company prRovIDED 
that the Participations Company shall not be bound to deliver oil ob- 
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tained by it from the Turkish Petroleum Company during the quarter 
in which such force majeure may have ceased to operate and the sub- 
sequent quarter if the Participations Company has disposed thereof 
otherwise PROVIDED FURTHER that as regards the balance of oil for 
the current quarter in which such force majeure has begun to operate 
and the subsequent quarter agreed to be sold by the Participations 
Company to the French Company which shall have been delivered to 
the Participations Company by the Turkish Petroleum Company after 
the commencement of the force majeure and which the Participations 
Company shall before such commencement have become bound to accept 
from the Turkish Petroleum Company the Participations Company 
shall be entitled to require the French Company so soon as the French 
Company shall be able to recommence to take delivery of oil from 
the Turkish Petroleum Company to take delivery of such oil after the 
force majeure shall have ceased to operate if the Participations Com- 
pany shall not have in the meantime disposed thereof otherwise. 


MISCELLANEOUS. 


26. This Agreement shall remain in force so long as the Principal 
Agreement remains in force and shall be considered to be a series of 
separate contracts in respect of each year. 


27. The rights and obligations of this Agreement are personal to the 
Participations Company and shall not (without the consent in writing 
of the French Company) be capable of being assigned by the Participa- 
tions Company either in whole or in part except in accordance with 
and to the same extent as the rights of the groups may be capable of 
assignment under the Principal Agreement pRoviDED that the French 
Company shall be bound to consent to the right to assign this agree- 
ment if the right of the Participations Company to assign its rights 
under the Principal Agreement has been agreed to by the French Com- 
pany and PROVIDED FURTHER that apart from the provisions of clauses 
6, 7, 11 and 12 nothing herein contained shall in any way restrict the 
right of the Participations Company to sell or dipose of crude oil 
and/or refined products. 
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28. And Mr. Gulbenkian doth agree with the French Company that 
the Participations Company will duly and punctually carry out all 
their obligations under this agreement and will duly and punctually 
pay any sums of money that may from time to time be or become pay- 
able by them and that in the event of the Participations Company 
making default in carrying out their /Agreement or in paying any 
sum or sums of money as aforesaid Mr. Gulbenkian will perform 
the agreement and pay the said sum or sums of money PROVIDED 
ALWays that Mr. Gulbenkian shall not be released by time being given 
to the Participations Company or by any other course of dealing be- 
tween the French Company and the Participations Company by which 
Mr. Gulbenkian as surety only would otherwise be released. 


29. In the event of any question arising under this agreement which 
is to be determined by the Chairman of the Bar Council either party 
shall be at liberty to refer such question to him and the Chairman of 
the Bar Council shall determine all matters relating to the procedure 
to be followed in connection with the determinaton of any such question. 


30. If at any time there shall be no person occupying the position of 
Chairman of the Bar Council or if such Chairman shall be unable or 
unwilling to exercise the powers vested in him under this Agreement 
such powers shall be exercised by such member of the legal profession 
in England as may be appointed for that purpose by the Lord Chief 
Justice of England for the time being. 


31. This Agreement shall be construed according to and governed by 
English law and the parties hereto submit to the jurisdiction of the 
English Courts and are deemed to be domiciled in London at the 
addresses set out in Clause 32 hereof. 


32. The address for service of the French Company is at the office 
of their Solicitors Messrs. Dentou Hall & Burgin 3 Grays Inn Place 
in the County of London or such other address in London as may be 
notified to the Participations Company and Mr. Gulbenkian by the 
French Company and address ‘ur service of the Participations Com- 
pany and of Mr. Gulbenkian is at the office of his Solicitors Messrs. 
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lution of the Board in the presence of Administrateur. 
E. LeEstieE Burcin, 
3, Gray’s Inn Place, 
|, Stamp of | London, W.C. 
» la Compagnie 
F i ee 
—— Solicitor. 
L.E.MATTOCKs, NOTARY’S SEAL. 
NOTARY PUBLIC. 
THE Common SEAL of Participations ) SEAL OF 
and Investments, Limited, was here- ) PARTICIPATIONS 
unto affixed in the presence of ) & INVESTMENTS 
Lrp. 


ee Re he 





ANTITRUST AND MONOPOLY PROBLEMS 1049 

























Froshfields Leese & Munns 31 Old Jewry in the City of London or 
such other address in London as may be notified to the French Company 
by the Participations Company or by Mr. Gulbenkian respectively. 


33. All notices notifications or communications required to be given 
or made under the provisions of this Agreement shall be given or made 
to the parties at the addresses pursuant to Clause 32 hereof. 


In WiTNEss whereof the French Company and the Participations 
Company have duly executed this Agreement and Mr. Gulbenkian has 
set his hand and seal the day and year first above written. 


SIGNED SEALED and DELIVERED for ) E. MERCIER. (Ls. ) 
and on behalf of Compagnie Francaise ) President de la Compagnie 
des Petroles by Ernest Mercier and ) Francaise des Petroles. 

Robert Cayrol their President and Di- ) 
) 
) 


N.S.GULBENKIAN, 
Vice-President. 


K. L. Essayan, 
Director and Secretary. 


SIGNED, SEALED and DELIVERED by 
the above named Calouste Sarkis 
Gulbenkian in the presence of 


H. J. Dorey, 
British Consulate General, 
Paris. 


C.S. GULBENKIAN. (L.S.) 
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Document 1(c) 


AN AGREEMENT made the fourth day of March, 1929 between 
D’Arcy Exploration Company Limited of the first part The Anglo- 
Saxon Petroleum Company Limited of the second part Near East 
Development Corporation of the third part and Compagnie Francaise 
des Petroles (hereinafter called the French Company) of the fourth 
part all of which parties are more particularly described in the Principal 
Agreement referred to in the next succeeding paragraph. 


WHeErEAs an Agreement dated 31st day of July 1928 (hereinafter 
called the Principal Agreement) has been made between D’Arcy 
Exploration Company Limited of the first part The Anglo-Saxon 
Petroleum Company Limited of the second part the French Company 
of the third part Near East Development Corporation of the fourth 
part Participations and Investments Limited (hereinafter called the 
Participations Company ) of the fifth part and Turkish Petroleum Com- 
pany Limited of the sixth part 


AND WHEREAS an Agreement also dated 31st day of July 1928 
(hereinafter called the Gulbenkian Agreement) has been made between 
the French Company of the first part the Participations Company of 
the second part and Calouste Sarkis Gulbenkian (hereinafter called 
Mr. Gulbenkian) of the third part and a copy thereof is annexed hereto. 


AND WHEREAS Mr. Gulbenkian as a shareholder in the Turkish 
Petroleum Company Limited has refused in the past to become a party 
to any agreement similar in terms to those of the Principal Agreement 
either directly or through the Participations Company unless he and/or 
the Participations Company should first have an agreement with the 
parties to the Principal Agreement of the first four parts or with any 
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one or more of them for the purchase of the oil to which he or the 
Participations Company would be entitled under the Principal Agree- 
ment or any agreement in similar terms 


AND WHEREAS at an Extraordinary Meeting of Directors of the 
Turkish Petroleum Company Limited held on the 1st September 1927 
the French Company by its representatives signified its willingness to 
co-operate in obtaining Mr. Gulbenkian’s participation in an agreement 
among the parties to the Principal Agreement and the French Company 
undertook the negotiation of an agreement with Mr. Gulbenkian for 
the contingent purchase of his oil which would secure his participation 
in the Principal Agreement and have accordingly negotiated the said 
Gulbenkian Agreement. 


AND WHEREAS the parties hereto of the first three parts have been 
informed by the French Company of the terms of the Gulbenkian Agree- 
ment and all the parties hereto recognise that the execution of the 
Gulbenkian Agreement was for the common benefit of all the parties 
to the Principal Agreement but that certain contingent liabilities and 
difficulties of the French Company under the Gulbenkian Agreement 
should in fairness be shared by the parties hereto of the first three parts 
and certain benefits likewise 


Now it is hereby agreed as follows: 


1. The parties hereto accept the provisions of the Gulbenkian Agree- 
ment to which this Agreement is supplemental. 


2. The French Company shall for the duration of the Gulbenkian 
Agreement alone have dealings with the Participations Company and/or 
Mr. Gulbenkian in matters arising out of the Gulbenkian Agreement 
and none of the parties of the first three parts shall have any dealings 
either direct or indirect with the Participations Company and/or Mr. 
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Gulbenkian for the purchase of any crude oil and/or refined products 
to which the Participations Company and/or Mr. Gulbenkian shall be 
entitled under the Principal Agreement and such dealings by the French 
Company shall be at all times for the joint account of all the parties 
hereto upon the terms and conditions hereinafter set forth. 


3. The French Company shall from time to time and before acting 
consult with the parties hereto of the first three parts on all matters 
arising out of the Gulbenkian Agreement and for the purposes of such 
consultations each of the four parties hereto shall appoint a representa- 
tive thus forming a Committee of four persons who shall decide on all 
matters in connection with the Gulbenkian Agreement and the decision 
of a majority on this Committee shall bind all four parties and in the 
event of a dispute over which there is equal voting amongst the Commit- 
tee the then Chairman of the Turkish Petroleum Company Limited shall 
be asked to appoint an umpire to decide and the umpire’s decision shall 
be final and binding on all four parties. 


4. The four parties hereto shall share equally in any benefits accruing 
to the French Company from the Gulbenkian Agreement. In particular 
the French Company shall deliver to each of the parties hereto of the 
first three parts one quarter of the crude oil and/or the refined products 
which the French Company may obtain by virtue of the Gulbenkian 
Agreement and the French Company shall give delivery of the crude oil 
and/or the refined products at the point at which it takes delivery itself 
in accordance with clause 14 of the Gulbenkian Agreement and with as 
even a division as possible over each period of twelve months 


5. The parties hereto of the first three parts shall each repay to the 
French Company one quarter of the sums paid by the French Company 
for the crude oil and/or refined products purchased from the Partici- 
pations Company. 

The four parties hereto shall each bear one quarter of the costs 
falling on the French Company as a result of the Gulbenkian Agreement 
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including the costs of experts as well as costs incurred in the carrying 
out of the Gulbenkian Agreement whether from litigation or from any 
other cause whatever and the four parties hereto shall likewise each bear 
one quarter of the costs proved by the French Company to have been 
incurred by it in the Negotiation drawing up and conclusion of the 
Gulbenkian Agreement; 


6. The French Company shall keep the books of account in matters 
arising out of the Gulbenkian Agreement for the four Parties hereto 
and shall deliver monthly to each of the parties hereto of the first three 
parts a statement of its account at the same time that the French Com- 
pany shall deliver the account of the Participations Company provided 
for in Clause 16 of the Gulbenkian Agreement. 

Payments by or to each of the parties hereto of the first three 
parts shall be made to or by the French Company at the dates and under 
the conditions provided in the said Clause 16. 


7. The French Company undertakes that it will not construct any 
Refinery such as is contemplated might be constructed in Clauses 17 
and 22 of the Gulbenkian Agreement without the consent and approval 
in writing first had and obtained of the parties hereto of the first three 


parts. 


8. The four parties hereto bind themselves in this present Agreement 
as well on their own behalf as on behalf of their Associated Companies 
as defined in the Principal Agreement and with the same scope and 
limits as those provided in the said Principal Agreement. 


9. This Agreement shall remain in force so long as the Gulbenkian 
Agreement shall remain in force. 


10. This Agreement is acknowledged to be made for good consideration 
and each of the four parties hereto binds itself in honour to carry it 
out loyally and in good faith. 
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In wiTNEss whereof the parties hereto have respectively executed these 
presents the day and year first above written. 


For and on behalf of 


D’Arcy Exploration Company, Limited 


J. B. Lloyd. 


For and on behalf of 
The Anglo-Saxon Petroleum Company, Limited 


Andrew Agnew. 


For and on behalf of 
Near East Development Corporation 


W. C. Teagle. 


For and on behalf of 
Compagnie Francaise des Petroles 


M. Cayrol. 


Tronchere. 
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Document 2 


ARAMCO-SOCONY SUBSCRIPTION AGREEMENT 


AGREEMENT dated March 12th, 1947, between ARABIAN 
AMERICAN O1L Company, a Delaware corporation, having an office 
at 200 Bush Street, San Francisco, California, (hereinafter called 
Aramco’), and Socony-VacuumM O1L ComMpPaNy, INCORPORATED, 
a New York corporation, having an office at 26 Broadway, New York, 
N. Y. (hereinafter called “Socony’’), 


WITNESSETH : 


WHEREAS, Socony and STANDARD Ort Company (hereinafter 
called “‘Jersey”’) desire hereafter to subscribe for shares of capital 
stock of Aramco and Aramco is willing hereafter to accept such sub- 
scriptions. 


Now, THEREFORE, IT IS HEREBY AGREED: 


1. Aramco represents and warrants to Socony that: 


(a) Aramco is a corporation duly organized and existing 
under the laws of the State of Delaware. The Certificate of 
Incorporation and By-laws of Aramco hereto attached marked 
Exhibits A and B respectively are now in full force and effect. 


(b) Aramco has 7,000 shares of capital stock of $100 par 
value per share duly and properly issued and now lawfully out- 
standing, fully paid and non-assessable. The stockholders of record 
of said shares are: 


Fhe: Texas: Gomopamy <051) J. os 2850.3. 3,500 shares 
Standard Oil Company of California ... 3,499 shares 
eS eer eererr rs ere 1 share 
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(c) Simultaneously with the execution of this agreement 
Aramco is entering into an agreement with Jersey (hereinafter 
called “the Jersey Agreement”) of the same tenor, pursuant to 
which Jersey will agree hereafter to subscribe for 3,500 shares 
of capital stock of Aramco and hereafter to pay $76,500,000 there- 
for. Except as provided in the Jersey Agreement, Aramco has 
neither contracted to issue any additional shares of its capital 
stock nor granted any option (in the form of convertible securities 
or otherwise) which would permit the holder thereof to require 
the issuance of any additional shares of its capital stock. 


(d) The Balance Sheet of Aramco at the close of business 
May 31, 1946, a copy of which is hereto attached marked Ex- 
hibit C substantially sets forth Aramco’s financial condition at 
that date. Aramco had no material liabilities, direct or contingent, 
lawsuits or claims filed against it at that date that are not reflected 
on said Balance Sheet. 

(e) Since May 31, 1946: 

(1) Aramco has not made any distribution of earnings, 
surplus or capital to its stockholders. 

(2) There have been no material changes in the financial 
condition of Aramco except such as have occurred in the 


ordinary course of business and except payments made upon 
indebtedness other than that owing to Aramco’s stockholders. 


(3) No lawsuits or claims for a material amount have 
been filed against Aramco except suit of James A. Moffett. 


(f) Aramco owns title to all of its operating facilities which 
are reflected in the Balance Sheet of Aramco attached as Exhibit C 
(including but not limited to refinery facilities, buildings, ma- 
chinery, docks, tanks, pipe lines, motor vehicles, drilling and other 
equipment, material and supplies, and inventory of crude oil and 
products) free and clear of all liens, encumbrances, obligations and 
liabilities. 
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(g) Aramco holds a concession from the Kingdom of Saudi 
Arabia represented by Concession Agreement dated May 29, 1933, 
Supplemental Concession Agreement dated May 31, 1939, and 
Letter Agreements dated May 29, 1933, and May 31, 1939. True 
copies of the English text of each of the foregoing are hereto 
annexed marked Exhibit D and are hereinafter collectively called 
“the Concession.” There are no agreements between the Kingdom 
of Saudi Arabia and Aramco or its predecesssor in title to the 
Concession which affect the rights or obligations of Aramco under 
the Concession. All material facts relevant to the issuance of the 
Concession have been disclosed to Socony. There are no liens or 
encumbrances on the Concession. The Concession has not been can- 
celled, revoked, amended, altered, or changed and no portion of the 
land covered by the Concession has heretofore been relinquished in 
accordance with the terms thereof. 


(h) Aramco is not in default in respect of compliance with 
any of its obligations under the Concession. 


(i) Noclaims have been made by or on behalf of the Kingdom 
of Saudi Arabia that Aramco has been or is in default in respect of, 
or has failed to comply fully with, the terms of the Concession 
except as follows: The Government has suggested claims based 
upon its interpretation of the terms of the Concession regarding 
payment of royalties and relating specifically to the computation 
of the dollar equivalent of the gold pounds provided in the Con- 
cession. No precise figure as to the amount of the Government’s 
claim has been determined. Aramco feels that its interpretation 
has been generous to the Government and no claim is proper. 


(j) No claim has been made by any government, person, or 
corporation that A.ramco did not acquire valid title to or does not 
now hold the rights which the Concession grants and conveys except 
as follows: Claimants of the so-called “Chester Concession’’ have 
asserted rights adverse to Aramco. 
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(k) Aramco owns refinery facilities located at Ras Tanura 
which were completed in 1945 and which produce gasoline and 
other petroleum products and have a rated capacity of 54,000 
barrels of crude oil per day. Said refinery facilities are currently 
refining a quantity of crude oil in excess of said rated capacity and 
substantially all products currently being manufactured therein 
are being exported to ship’s rail through facilities owned and 
operated by Aramco. 


(1) A competent geologist and engineer has estimated that 
Saudi Arabia contains proved reserves of approximately 2,000,- 
000,000 barrels of crude oil and that the proved and indicated 
reserves appear to be approximately 4,000,000,000 to 5,000,000,000 
barrels. The current rate of production from the existing wells is 
150,000 barrels or more per day. 

(m) Aramco has no contracts for the sale of crude oil or 
petroleum products running for a period of more than one year 
except one five-year contract. 

(n) Aramco has no other contracts except such as have been 
made in the ordinary course of its business and involve less than 
$100,000 except : 

(1) Contract with Brown Drilling Company dated May 

9, 1946; 

(2) Contract with Halliburton Oil Well Cementing 

Company dated June 27, 1946; 

(3) Contract with Charles Martin & Company dated 

August 22, 1946; 

(4) Contracts with International Business Machines 

Corporation dated December 27, 1946 as modified February 

5, 1947; 

(5) Contracts pursuant to open appropriations set forth 
in Exhibit E and for storehouse stocks. 
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(o) Aramco holds no concessions other than the Concession, 
whether for the production of oil, for pipe line, or for other pur- 
poses. 


(p) All of the assets in Saudi Arabia in which any stock- 
holder of Aramco has a substantial interest through stock owner- 
ship or otherwise are owned by Aramco. 


(q) There are no contracts between Aramco and any of its 
stockholders and no contracts between the stockholders of Aramco 
which relate to Aramco or its shares except: 


(1) Preemptive agreement between Standard Oil Com- 
pany of California and The Texas Corporation, dated July 
1, 1937. 


(2) Memorandum of agreement between Standard Oil 
Company of California, The Texas Corporation, California 
Arabian Standard Oil Company and Nederlandsche Pacific 
Petroleum Maatschappij, dated September 28, 1937. 


(3) Lease from Standard Oil Company of California to 
California Arabian Standard Oil Company, dated August 28, 
1940. 


(4) Two agreements between Standard Oil Company of 
California and California Arabian Standard Oil Company, 
dated December 31, 1941, amended in each case by letters of 
June 20, 1945. 


(5) Consent to assignment, signed by Standard Oil Com- 
pany of California, dated October 16, 1941. 


(6) Correspondence regarding accounting as discussed 
in letter to B. W. Letcher, dated January 10, 1944, from R. L. 
Saunders, and letter from B. W. Letcher, dated January 24, 
1944, to R. L. Saunders and subsequent similar correspond- 
ence. 
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2. Aramco agrees that it will not subsequent to the date hereof 


and prior to the closing under this agreement as provided in paragraph 
5 hereof : 


(a) Issue or assume any obligations to issue or grant any 
option (in the form of convertible securities or otherwise) which 
would permit the holder thereof to require the issuance of any 
additional shares of its capital stock except as provided herein and 
in the Jersey Agreement. 


(b) Make any distribution of earnings, surplus or capital to 
its stockholders except that it may pay those cumulative dividends 
which pursuant to Article IV of Aramco’s Certificate of Incorpora- 
tion may be paid on Aramco’s shares of capital stock issued prior 
to December 1, 1946, from which dividends shares issued after 
December 1, 1946, are excluded; provided that nothing herein shall 
prevent Aramco from making loans or advances to Trans-Arabian 
Pipe Line Company or any subsidiary of Aramco. 


(c) Mortgage, pledge, or subject to lien or encumbrance any 
of its property or assets, except: 


(1) mortgages on property hereafter acquired to secure 
the payment of all or part of the purchase price of such prop- 
erty or the payment of debt incurred to provide funds for such 
purpose ; 

(2) mortgages on tankships and marine equipment; 


(3) mortgages on property hereafter acquired and exist- 
ing at the time of acquisition ; 

(4) extensions, renewals, or replacements of mortgages 
mentioned in “(1)”, “(2)”, and “(3)”; 

(5) pledges of current assets to secure loans made in the 
ordinary course of business, maturing not more than twelve 
months after the date of their creation, or to secure any further 
extension thereof. 
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(d) Sell or transfer the Concession, or any part thereof or the 
refinery facilities referred to in paragraph 1(k) of this agreement. 


(e) Make any unusual or extraordinary contracts or expendi- 
tures except pursuant to the open appropriations set forth in 
Exhibit E hereto annexed or upon approval by the Board of 
Directors of Aramco. 


(f) Dissolve or merge or consolidate with or into any other 
corporation or amend its Certificate of Incorporation or By-laws. 


3. It is contended by one or more of the stockholders of Iraq 
Petroleum Company, Limited (hereinafter called I. P. C.) that there 
is either an existing and operative agreement dated July 31, 1928 
between I. P. C. and the said stockholders or a new existing and opera- 
tive agreement between the same parties in similar terms to those of 
the said agreement and that the acquisition by Socony of capital stock 
of Aramco would constitute a breach by Near East Development Cor- 
poration (one of the stockholders of I. P. C. hereinafter called N. E. 
D. C.) of one or other of the said alleged agreements. A suit has 
been instituted in the courts of the United Kingdom in which said con- 
tentions are made. It is possible that one or more of the stockholders 
of I. P. C. will raise a further contention that there is an existing and 
operative agreement by Socony with the said stockholders made on or 
about July 31, 1928 (a copy of which has been printed as an addendum 
to the first-mentioned agreement dated July 31, 1928) or that there is 
a new existing and operative agreement made between Socony and the 
said stockholders in similar terms to the alleged agreement made on 
or about July 31, 1928 and that the acquisition by Socony of capital 
stock of Aramco would constitute a breach by Soconoy of one or other 
of the said alleged agreements. Socony has been advised by British 
barristers that the said contentions and possible contentions are ill 
founded and that the acquisition of capital stock of Aramco-by Socony 
will not constitute a breach of any agreement between N. E. D. C. or 
Socony and any of the stockholders of I. P. C. but if it should be held 
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that such an acquisition would constitute a breach by N. E. D. C. or 
Socony of any agreement with any of the stockholders of I. P. C. 
neither Socony nor Aramco would wish Socony to acquire any capital 
stock of Aramco. Socony agrees to use its best efforts to the end that 
(1) the aforesaid suit shall be finally judicially determined with as little 
delay as possible and (2) the further contentions referred to in the 
third sentence of this paragraph likewise shall be finally judicially 
determined in the said suit or in such further suit as may be necessary 
for the determination of the same. 


4. Upon the fullfillment of any of the following conditions prece- 
dent, that is to say :— 


(a) If and when it is finally decided by a British Court that 
an acquisition by Socony of capital stock of Aramco would not 
constitute a breach by N. E. D. C. or Socony of any agreement with 
any of the stockholders of I. P. C. (which decision is not to be 
deemed to have been given until the decision. becomes final and 
binding by a judgment of the highest Court to which an appeal 
can be taken or by a judgment of any lower Court from which 
the time for appealing has lapsed without any appeal having been 
taken) ; or 


(b) If and when an agreement is entered into under which to 
the satisfaction of counsel selected by Aramco and approved by 
Socony and of counsel selected by Socony and approved by Aramco 
an acquisition by Socony of capital stock of Aramco would not con- 
stitute a breach by N. E. D. C. or Socony of any agreement with 
any of the stockholders of I. P. C.; or 


(c) If and when Socony shall waive conditions precedent (a) 
and (b) set forth above; provided however, that Socony may not 
waive said conditions precedent until counsel selected by Aramco 
and approved by Socony and counsel selected by Socony and 
approved by Aramco are satisfied that no individual or entity other 








StS nS tne BREA 0h ig 


Sine eal slp nats A ri iN i et AN ANNE ETE TA earns. 


ANTITRUST AND MONOPOLY PROBLEMS 1063 


than Socony can enforce any claim to any direct or indirect interest 
in any Aramco capital stock which Socony might acquire; 


then and in any such case (1) Socony will agree to subscribe for 
1,166% shares of capital stock of Aramco and to pay $25,500,000 there- 
for; and (2) Aramco will agree to accept said subscription and upon 
payment of the subscription price to issue said shares. All shares so 
issued shall be fully paid and non-assessable, and Aramco shall pay all 
taxes in connection with such issuance. 


5. The making of the subscription and the payments and the 
issuance of the shares as provided in paragraph 4 of this agreement 
and in the Jersey Agreement, shall be held simultaneously in the office 
of Aramco in New York, N. Y., at such time within 30 days subsequent 
to the happening of one of the conditions precedent provided in para- 
graph 4 as the parties hereto and to the Jersey Agreement may mutually 
agree and is the “closing” referred to in other provisions of this 
agreement. 


6. The representations and warranties contained in paragraph 1 
of this agreement shall survive the closing and no matter of procedure 
or otherwise subsequent to the date hereof shall in anywise affect the 
same. 


7. Socony has been accorded and until the closing under this 
agreement shall continue to be accorded by Aramco the right and 
opportunity to examine fully into the assets, liabilities, business, prop- 
erties and affairs of Aramco and all documents pertinent to the same, 


8. The following are additional conditions precedent to the per- 
formance by Socony of this agreement: 


(a) That there be delivered to Socony at the time of the 
closing under this agreement a certificate signed by the president 
or a vice president of Aramco and attested by its secretary or an 
assistant secretary certifying: 
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(1) That Aramco has not taken any of the actions which 
by paragraph 2 of this agreement it has agreed not to take 
between the date hereof and the closing. 


(2) That Aramco has duly performed all agreements 
contained herein which by their terms are to be performed at 
or prior to the closing hereunder. 


(b) That there be delivered to Socony at the time of the 
closing under this agreement by one or more counsel of its own 
choosing and approved by Aramco, favorable opinions in form 
and substance satisfactory to it as to the following points: 


(1) The due existence of Aramco. 


(2) The due authorization, execution, delivery and legal 
effectiveness of the shares of capital stock of Aramco to be 
issued to Socony. 


(3) The non-existence of any law or court decision which 
would prevent or make illegal a closing under this agreement 
or would subject Socony to substantial liability for closing 
under this agreement. 


(c) That the closing under the Jersey Agreement be held 
simultaneously with the closing hereunder. 


9. Aramco promptly shall retain independent auditors mutually 
satisfactory to Aramco and Socony, to make a complete examination 
of Aramco’s accounts and to prepare and issue: 


(a) A certified balance sheet of Aramco dated as of May 31, 
1946; and 


(b) A certified balance sheet of Aramco dated as of the end 
of the month in which this agreement shall have been executed. 
The certificate annexed to this balance sheet, in addition to the 
usual certification shall state that the representations contained in 
paragraph 1 of this agreement were correct on the date of this 
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agreement or shall point out the respects in which such represen- 
tations were incorrect. 


If the Aramco balance sheet provided for in (a) above should 
disclose that Aramco’s net worth at May 31, 1946 was more than 
$1,500,000 less than its net worth as shown on Exhibit “C’’, there shall 
be deducted from the subscription price payable by Socony pursuant 
to paragraph 4 of this agreement 1634% of the difference so disclosed 
in excess of said sum. 

If the certificate provided for in (b) above should disclose that 
any of the representations contained in paragraph 1 (other than the 
representation contained in paragraph 1 (d)) were incorrect in any 
way, then the subscription price payable by Socony pursuant to para- 
graph 4 of this agreement shall be reduced to correspond to the differ- 
ence between the value of Socony’s stock in Aramco and the value such 
stock would have had but for such error in such representations. 

The remedy granted Socony by this paragraph is in addition to 


all rights Socony may have under any other provision of this agree- 
ment. 


10. If and when it is finally decided by a British court that an 
acquisition by Socony of capital stock of Aramco would constitute a 
breach by Socony of any agreement with any of the stockholders of 
I. P. C. (which decision is not to be deemed to have been given until 
the decision becomes final and binding by a judgment of the highest 
Court to which an appeal can be taken or by a judgment of any lower 
Court from which the time for appealing has lapsed without any appeal 
having been taken) then this agreement shall by such decision be of no 
further force or effect. 


11. If prior to March 12, 1951: 


(a) The events which are provided in this agreement as con- 
ditions precedent to the performance hereof have not occurred; 
and 
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(b) this agreement shall not have been earlier terminated 
pursuant to paragraph 10 hereof 


then on and after said date this agreement shall be of no further force 
or effect. 


12. No assignment of this agreement may be made. 


13. This agreement shall be governed by the laws of the State of 
New York, except that the question of whether the conditions prece- 
dent in paragraph 4 have been fullfilled and the question of whether 
the events mentioned in paragraph 10 have occurred shall be governed 
by English law. 


In Witness WHEREOF, the parties hereto have executed this 
agreement the day and year first above written. 


ARABIAN AMERICAN OIL COMPANY 
By W. F. Moore 
President 
Socony-VAcuuM O1L ComMPANY, INCORPORATED 


By B. B. JENNINGS 
President 
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ExHIsit A. 


ARTICLES OF INCORPORATION 
OF 


ARABIAN AMERICAN OIL COMPANY 


Incorporated in Delaware 
November 8, 1933. 


As Amended: November 


January 
January 
January 


31, 


24, 





, 1936 


1944 
1947 
1947 
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CERTIFICATE OF INCORPORATION 


OF 


ARABIAN AMERICAN O1L COMPANY 


ARTICLE I. 


The name of this corporation is ARABIAN AMERICAN OIL Com- 
PANY. 


ARTICLE II. 


Its principal office in the State of Delaware is located at Number 
100 West Tenth Street, in the City of Wilmington, County of New 
Castle. The name and address of its resident agent is The Corporation 
Trust Company, Number 100 West Ténth Street, Wilmington, Dela- 
ware. 


ARTICLE III. 


The nature of the business of this corporation and the objects or 
purposes to be transacted, promoted or carried on by it are as follows, 
namely : 


1. To buy, exchange, contract for, lease, and in any and all other 
ways, acquire, take, hold and own, and to deal in, sell, mortgage, lease 
or otherwise dispose of lands, mining claims, mineral rights, oil wells, 
gas wells, oil lands, gas lands and other real property, and rights and 
interests in and to real property, and to manage, operate, maintain, 
improve, and develop the said properties, and each and all of them. 


2. To buy, exchange, contract for, lease and in any and all other 
ways, acquire, take, hold and own, and to sell, mortgage, lease, and 
otherwise dispose of all rights of way, easements, franchises, and rights 
thereto, and to deal in the same in every way. 
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3. To buy, exchange, contract for, lease, and in any and all other 
ways, acquire, take, hold and own personal property of every character 


and description, and to sell, mortgage, lease and otherwise dispose of 
the same. 


4. To engage in any kind of manufacturing business and to buy, 
exchange, contract for, lease, construct and otherwise acquire, take, 
hold and own, and to sell, mortgage, lease or otherwise dispose of, 
manufacturing plants, and to manage, operate, maintain, improve and 
develop the same. 


5. To buy, exchange, construct, contact for, lease and in any and 
all other ways acquire, take, hold and own refineries for the treatment 
of petroleum and other mineral oils and gases; the tanks and other 
facilities for the storage thereof; and the manufacturing plants, works 
and appurtenances for the production, distribution and sale of petro- 
leum, oil, gas and of any and all refinements and by-products thereof ; 
to prospect for oil; to drill oil wells and to develop the same; to refine 
crude oil; to improve, maintain, operate and develop, and sell, mort- 
gage, lease or otherwise dispose of the said properties, and to sell 
or otherwise dispose of such petroleum, oil, and all refinements and 
by-products thereof. 


6. To enter into, maintain, operate or carry on in all its branches 
the business of mining and of drilling, boring and exploring for, pro- 
ducing, refining, treating, distilling, manufacturing, handling, and deal- 
ing in, buying and selling petroleum, oil, natural gas, asphaltum, 
bitumen, bituminous rock, and any and all other mineral and hydro- 
carbon substances, and any and all products or by-products which may 
be derived from said substance or either of them; and for such or 
any ef such purposes to buy, exchange, contract for, lease and in any 
and all other ways acquire, take, hold, and own, and to sell, mortgage, 
lease and otherwise dispose of, and to construct, manage, maintain, 
deal in and operate mines, refineries, tanks, machinery, wharves, steam, 
sailing and other vessels or water-craft of every kind, character and 
description. and otherwise to deal in, operate, establish, promote, carry 
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on, conduct and manage any and all other property and appliances that 
may in any wise be deemed advisable in connection with the business 
of the corporation or any branch thereof, or that may be deemed 
convenient at any time by the board of directors of the corporation. 


7. To buy, exchange, construct, contract for, lease and in any and 
all other ways to acquire, take, hold and own pipe lines and telegraph 
and telephone lines useful or necessary in the judgment of the officers 
of this corporation, for its own business, and to improve, maintain and 
operate the same, and to sell, mortgage, lease or otherwise dispose of 
the same. 


8. To manufacture, buy or otherwise, acquire, own, mortgage, sell, 
assign, transfer or otherwise dispose of, trade and deal in and with 
goods, wares and merchandise of every class and description. 


9. To do engineering and contracting in the designing, construc- 
tion, improvement, extension, maintenance and repair of oil or gas 
plants, including pipe lines, tanks and other appliances thereto apper- 
taining; also in the opening; developing and operating of petroleum, 
gas and oil wells, both for the corporation and for others. 


10. To manufacture, buy, sell and otherwise deal in gas and oil 
machinery and appliances; also, lumber, stone, brick, steel, iron and 
other materials in connection with the building, erection, construction, 
development, improvement, extension, maintenance and repair of the 
properties herein enumerated, both for this corporation and for others. 


11. To purchase, exchange, appropriate or otherwise acquire, take, 
hold and own and to sell, mortgage, lease or otherwise dispose of water 
rights and water supplies, together with the necessary pipe lines, 
reservoirs, dams, ditches and appurtenances useful or necessary, for 
its own business, and to manage, operate, maintain, improve, extend or 
develop such water supplies. 


12. To buy, exchange, contract for, construct, lease, and in any 
and all other ways acquire, take, hold and own, and to sell, mortgage, 
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lease and otherwise dispose of transportation line or lines by land or 
water useful or necessary in the judgment of the officers of this cor- 
poration for its own business, and to manage, operate, maintain, im- 
prove, extend, and develop the same. 


13. To purchase or otherwise acquire the whole or any part of the 
property, assets, business, good will and rights, and to undertake or 
assume the whole or any part of the bonds, mortgages, franchises, leases, 
contracts, indebtedness, guaranties, liabilities and obligations of any 
person, firm, association, corporation or organization, and to pay for 
the same or any part or combination thereof in cash, shares of the 
capital stock, bonds, debentures, debenture stock, notes and other 
obligations of this corporation or otherwise, or by undertaking and 
assuming the whole or any part of the liabilities or obligations of the 
transferor; and to hold or in any manner dispose of the whole or any 
part of the property and assets so acquired or purchased, and to con- 
duct in any lawful manner the whole or any part of the business so 
acquired and to exercise all the powers necessary or convenient in and 
about the conduct, management and carrying on of such business. 


14. To borrow money for any of the purposes of this corporation 
and to issue bonds, debentures, debenture stock, notes or other obliga- 
tions therefor, and to secure the same by pledge or mortgage of the 
whole or any part of the property of this corporation, whether real or 
personal, or to issue bonds, debentures, debenture stock, notes or other 
obligations without any such security. 


15. To purchase, apply for, register, obtain or otherwise acquire, 
and to hold, own, use, operate, develop and introduce, and sell, lease, 
assign, pledge or in any manner dispose of and in any manner deal with 
and contract with reference to letters patent, patents, patent rights, 
patented processes, designs and similar rights, copyrights, trade-marks, 
trade-names and similar rights granted by the United States or any 
other Government or country, or any interest therein, or any inventions, 
and to acquire, own, use, or in any manner dispose of any and all 
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inventions, improvements, and processes, labels, designs, marks, brands 
or other rights, and to work, operate or develop the same. 


16. To loan money, to guarantee, purchase, acquire, exchange, 
hold, sell, assign, transfer, mortgage, pledge or otherwise dispose of 
shares of the capital stock of, or any bonds, securities or evidences of 
indebtedness created by any corporation or corporations organized 
under the laws of this State or of any other state, or district, or country 
and also bonds or evidences of indebtedness of the United States or of 
any state, territory, dependency, or country or subdivision or munici- 
pality thereof, and while the owner thereof to exercise all the rights, 
powers and privileges of ownership, including the right to vote thereon. 


17. To organize or cause to be organized under the laws of the 
State of Delaware, or of any other state, district, territory, province or 
government, a corporation or corporations for the purpose of accom- 
plishing any or all of the objects for which this corporation is organized, 
and to dissolve, wind up, liquidate, merge or consolidate any such cor- 
poration or corporations or to cause the same to be dissolved, wound up, 
liquidated, merged or consolidated. 


18. To purchase, hold, sell, exchange, or transfer or otherwise deal 
in shares of its own capital stock, bonds or other obligations from time 
to time to such an extent and in such manner and upon such terms as its 
board of directors shall determine; provided that this corporation shall 
not use any of its funds or property for the purchase of its own shares 
of capital stock when such use would cause any impairment of the 
capital of this corporation, and provided, further, that shares of its 
own capital stock belonging to this corporation shall not be voted upon 
directly or indirectly. 


19. To promote or to aid in any manner, financially or otherwise, 
any corporation or association of which any stocks, bonds or other 
evidences of indebtedness or securities are held directly or indirectly 
by this corporation; and for this purpose to guarantee the contracts, 
dividends, stocks, bonds, notes and other obligations of such other cor- 
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porations or associations; and to do any other acts or things designed 
to protect, preserve, improve or enhance the value of such stocks, bonds 
or other evidences of indebtedness or securities. 


20. To act as agent or factor for any person, firm or corporation. 


21. To carry on any other lawful business whatsoever which may 
seem to the corporation capable of being carried on in connection with 
the above, or calculated directly or indirectly to promote the interest of 
the corporation or to enhance the value of its properties; and to have, 
enjoy and exercise all the rights, powers and privileges which are now 
or which may hereafter be conferred upon corporations organized 
under the same statutes as this corporation. 


22. To conduct its business (including the holding, purchasing, 
mortgaging, and conveying of real and personal property) in the State 
of Delaware, other States, the District of Columbia, the territories, 
colonies and possessions of the United States and in foreign countries; 
and to maintain such offices whether within or without the State of 
Delaware as may be convenient ; provided, however, that nothing herein 
contained shall be deemed to authorize this corporation to construct, 
hold, maintain or operate within the State of Delaware railroads, rail- 
ways, telegraph or telephone lines, or to carry on within said state any 
public utility business. 

The foregoing clauses shall be construed both as objects and pow- 
ers; and the foregoing enumeration of specific powers shall not be held 
to limit or restrict in any manner the powers of the corporation; and 
it is the intention that the purposes, objects and powers specified in 
each of the paragraphs of this Article Third of this Certificate of In- 
corporation shall, except as otherwise expressly provided, in no wise 
be limited or restricted by reference to or inference under the terms of 
any other clause or paragraph of this Article or of any other Article 
of this Certificate of Incorporation, but that each of the purposes, 
objects and powers specified in this Article and each of the Articles 
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or paragraphs of this Certificate of Incorporation shall be regarded as 
independent purposes, objects and powers. 


ARTICLE IV. 


The total number of shares of stock which the corporation shall 
have authority to issue is Eleven Thousand Six Hundred and Sixty- 
seven (11,667) shares of Capital Stock, and the par value of each of 
such shares is One Hundred Dollars ($100), amounting in the aggre- 
gate to One Million One Hundred Sixty-six Thousand Seven Hundred 
Dollars ($1,166,700). The series of Four Thousand Six Hundred and 
Sixty-seven (4,667) shares of Capital Stock which may be issued 
after December 1, 1946, shall be subject to the following restrictions 
which shall be set forth or summarized on the certificates covering such 
shares: the shares issued after December 1, 1946, shall be excluded 
from participation in dividends to be paid on the Capital Stock in the 
years mentioned below until the aggregate amount of dividends paid 
in each year on the 7,000 shares of Capital Stock issued up to December 
1, 1946, shall be equal to 


1. in 1947, Thirty-seven Million Two Hundred Thirty-four 
Thousand Seven Hundred and Fifty-eight Dollars ($37,234,758), 


2. in 1948, Fifteen Million Dollars ($15,000,000), 
3. in 1949, Fifteen Million Dollars ($15,000,000), 


4. in each year beginning with the year 1950, a sum which is 
the equivalent of ten cents (10¢) per barrel for each barrel (of 
42 U. S. gallons) of 


(1) all net crude oil produced and saved and run from 
field storage (after deducting (a) water and foreign sub- 
stances, (b) oil required for the customary operations of the 
corporation’s installations within Saudi Arabia, and (c) the 
oil required for manufacturing the amounts of gasoline and 
kerosene to be provided free each year by the corporation 
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to the Saudi Arabian Government) in the corresponding 
year by the corporation in all of the following areas in 
Saudi Arabia: 


All of eastern Saudi Arabia, from its eastern boundary 
(including islands and territorial waters) westward to the 
westerly edge of the Dahana, and from the northern boundary 
to the southern boundary of Saudi Arabia, provided that 
from the northern end of the westerly edge of the Dahana the 
westerly boundary of the area in question shall continue in a 
straight line north thirty degrees west to the northern 
boundary of Saudi Arabia, and from the southern end of the 
westerly edge of the Dahana such boundary shall continue in 
a straight line south thirty degrees east to the southern 
boundary of Saudi Arabia; 


All that portion of Northern Saudi Arabia south of Iraq 
and south and east of Transjordania which is bounded on the 
east, south, and west by the following lines: (a) on the east, 
by a line commencing at the northern end of the westerly edge 
of the Dahana and running in a straight line north thirty 
degrees west to the northern boundary of Saudi Arabia: 
(b) on the south, by a line commencing at the northern end 
of the westerly edge of the Dahana and running in a westerly 
direction along the northern edge of the Great Nefud (leaving 
the Great Nefud outside) to the northwest corner thereof, 
and thence in a straight line, passing through Tebuk, to the 
eastern boundary of the area covered by the Concession 
granted on the 9th day of July, 1936, to the Petroleum Con- 
cessions, Limited; and (c) on the west, by a line commencing 
at the point where the straight line mentioned above joins the 
eastern boundary of the area covered by the Concession 
granted to the Petroleum Concessions, Limited and thence 
running in a northerly direction, along the eastern boundary 
of the area covered by the Concession granted to the Petro- 
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leum Concessions, Limited, until it reaches the present 
northern limits of the territory under the administration of 
Sauda Arabia, which adjoins the southern end of Trans- 
jordania ; 

All that southern portion of Saudi Arabia which is 
bounded on the east, north, west and south by the following 
lines: (a) on the east, by a line commencing at the southern 
end of the westerly edge of the Dahana and running in a 
straight line south thirty degrees east to the southern boundary 
of Saudi Arabia; (b) on the north, by a line commencing at 
the southern end of the westerly edge of the Dahana and 
running in a westerly direction, fifty kilometers south of the 
most southernly branch of the Wadi Dawasir, to a point fifty 
kilometers south of the source of the Wadi Dawasir and 
thence continuing in a straight line to the northeast corner 
of the boundary line between Yemen and Saudi Arabia; (c) 
on the west, by a line commencing at the point where the 
straight line mentioned above joins the northeast corner of 
the boundary line between Yemen and Saudi Arabia and 
thence running in a southernly direction, along the eastern 
boundary of the Kingdom of Yemen, until it reaches the 
southern boundary of Saudi Arabia; and (d) on the south, 
by a line running along the southern boundary of Saudi Arabia 
between the most southernly limits of the lines mentioned 
under (a) and (c) above; 


plus 


(2) all that proportion of the net crude oil produced and 
saved and run from field storage (subject to deductions as de- 
scribed above) in the corresponding year by the corporation 
from all the territory known as the Saudi Arab-Kuwait Neu- 
tral Zone, including islands and territorial waters if any which 
are or may become a part thereof, and all the territory known 
as the Saudi Arab-Iraq Neutral Zone, as is represented by the 
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Saudi Arabian Government’s interest in the said Neutral 
Zones ; 


until dividends based on a total production of Three Billion 
(3,000,000,000) barrels of all such net crude oil in the years 
beginning with the year 1950 have been paid; 


all of which dividends shall be cumulative, so that, if all or any part 
are not paid in the year in which they are payable, as indicated above, 
the shares issued after December 1, 1946, shall be excluded from any 
participation in dividends in the following year or years until all of 
such dividends shall be paid; any further dividends declared or paid 
in any year shall be at the same rate per share on all the shares of 
stock then issued and outstanding; provided that all dividends shall 
be paid only out of funds lawfully available for dividends under the 
laws of the State of Delaware, and then only if, as, and when declared 
by the Board of Directors in its discretion. In the event of liquidation 
of the corporation, the shares of Capital Stock issued after December 
1, 1946, shall be excluded from participation in the distribution of assets 
until the holders of the shares of Capital Stock issued up to December 
1, 1946, have received (1) the amounts mentioned above which are de- 
clared but unpaid, plus (2) a distribution equal to the amounts men- 
tioned above which are accrued at the date of liquidation but undeclared 
and unpaid. 

The shares of capital stock of this corporation may be issued by 
this corporation from time to time for such consideration as from time 
to time may be fixed by the board of directors of this corporation; and 
all issued shares of the capital stock of this corporation shall be deemed 
fully paid and non-assessable and the holders of such shares shall not 
be liable thereunder to this corporation or its creditors. 

This corporation shall be entitled to treat the person in whose 
name any share is registered as the owner thereof, for all purposes, 
and shall not be bound to recognize any equitable or other claim to, 
or interest in, such share on the part of any other person, whether or 
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not the corporation shall have notice thereof, save as expressly pro- 
vided by the laws of the State of Delaware. 


ARTICLE V. 


The amount of capital with which this corporation will commence 
business is One Thousand Dollars ($1,000). 


ARTICLE VI. 


The names and places of residence of the incorporators are as 
follows: 


Names Residences 
Ge ie IN <6 cas Ch oeaes Wilmington, Delaware 
es Es nn 6 ho on Mak ens Wilmington, Delaware 
WO SUE noe dence s acute ne Wilmington, Delaware 


ARTICLE VII. 


The Corporation shall have perpetual existence. 


ARTICLE VIII. 


The private property of the stockholders shall not be subject to the 
payment of the debts of the Corporation, but shall be exempt from 
corporate liability. i. 


ARTICLE IX. 


Subject to Article XIV, each stockholder shall have one vote for 
each share of stock registered in his name on the books of the corpora- 
tion, provided, however, that at all elections of Directors of the Corpo- 
ration each stockholder shall be entitled to as many votes as shall equal 
the number of his shares of stock multiplied by the number of Directors 
to be elected and he may cast all of such votes for a single director or 
may distribute them among the number to be, voted for, or any two i 
or more of them, as he may see fit. 


| 
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The stockholders shall have the sole power to make, alter or repeal 
the by-laws and such by-laws, or any provision thereof, shall be 
amended, altered, changed, added to or repealed only with the consent 
in writing of, or pursuant to, a vote of not less than 6634 percent of 
the holders of shares of capital stock issued and outstanding. 

The number of Directors of this Corporation shall be fixed and 
may be altered from time to time as may be provided in the by-laws. In 
case of any increase in the number of Directors, the additional Directors 
may be elected by the Board of Directors to hold office until the next 
annual meeting of the stockholders and until their successors are elected 
and qualify. In case of vacancies in the Board of Directors the majority 
of the remaining members of the Board may elect Directors to fill such 
vacancies. Any Director may be removed by a vote of not less than 
100% of the holders of shares of capital stock issued and outstanding. 


The officers of this corporation need not be stockholders therein. 


ARTICLE X. 


In furtherance and not in limitation of the powers conferred by 
Statute, the Board of Directors is expressly authorized: 


(a) To fix, determine and vary the amount to be maintained 
as surplus, and subject to the other provisions and requirements 
of this Certificate of Incorporation the amount or amounts to be 
set apart or reserved as working capital. 


(b) To authorize and cause to be executed mortgages and 
liens, without limit as to amount, on the real and personal property 
of this Corporation. 


(c) To sell, exchange, assign, convey or otherwise dispose 
of a part of the property, assets and effects of this Corporation 
less than the whole or less than substantially the whole thereof, 
on such terms and conditions as they shall deem advisable, with- 
out the assent of the stockholders in writing or otherwise. 


(d) With the consent in writing of or pursuant to a vote of 
the holders of not less than 6634% of the shares of capital 
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stock issued and outstanding to sell, exchange, assign, transfer 
and convey or otherwise dispose of the whole, or substantially 
the whole of the property, assets, effects and good will of this 
Corporation (including the corporate franchise and other in- 
tangible property of this Corporation), upon such terms and 
conditions as the Board of Directors shall deem expedient and 
for the best interests of this Corporation. 


ARTICLE XI. 


This Corporation may in its by-laws confer powers upon its Board 
of Directors in addition to the foregoing and in addition to the powers 
and authorities expressly conferred upon them by the laws of the State 
of Delaware. 


ARTICLE XII. 


The stockholders and Board of Directors shall have power, if the 
by-laws so provide, to hold their meetings and to keep the books of this 
Corporation (except such as are required by the law of the State of 
Delaware to be kept in Delaware) and documents and papers of this 
Corporation outside the State of Delaware, and to have one or more 
offices within or without the State of Delaware at such places as may 
be designated from time to time by the Board of Directors. 


ARTICLE XIII. 


All of the powers of this corporation, insofar as the same may be 
lawfully vested by this Certificate of Incorporation in the Board of 
Directors, are hereby conferred upon the Board of Directors of this 
Corporation. 


ARTICLE XIV. 


1. None of the capital stock of this corporation shall be issued or 
transferred to any citizen or national of, or corporation organized 
under the laws of, any country other than the United States of America 
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or one of the States thereof, or the kingdom of Saudi Arabia, or to 
any person or corporation acting in respect of such capital stock under 
the direct or indirect direction or control of or as fiduciary for any 
citizen or national of, or corporation organized under the laws of any 
country other than the United States of America, or one of the States 
thereof, or the kingdom of Saudi Arabia. 


2. The corporation shall treat as null and void any shares held 
by any citizen or national of, or corporation organized under the laws 
of any country other than the United States of America, or one of the 
States thereof, or the Kingdom of Saudi Arabia, or by any person or 
corporation acting in respect of such capital stock under the direct or 
indirect direction or control of or as fiduciary for any citizen or 
national of, or corporation organized under the laws of any country 
other than the United States of America, or one of the States thereof, 
or the Kingdom of Saudi Arabia. 

The provisions of this article shall be set forth or summarized on 
the back of all certificates covering the capital stock of this corporation. 


ARTICLE XV. 


This certificate of incorporation may be amended, aJtered, changed, 
added to or repealed in the manner now or hereafter prescribed by 
statute only when authorized by a vote, or written consent, of not less 
than 100% of the holders of shares of capital stock issued and out- 
standing and entitled to vote, and all powers conferred by this certifi- 
cate of incorporation on stockholders, Directors and Officers are granted 
subject to this reservation. 


WE, THE UNDERSIGNED, being each of the incorporators hereinbe- 
fore named for the purpose of forming a corporation to do business both 
within and without the State of Delaware, and in pursuance of the 
General Corporation Law of the State of Delaware, being Chapter 65 
of the Revised Code of Delaware, and the acts amendatory thereof and 
supplemental thereto, do make this certificate, hereby declaring and 
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certifying that the facts herein stated are true, and accordingly have 
hereunto set our hands and seals this 7th day of November, A. D. 1933. 


In presence of: 
Harotp E. GRANTLAND 
C.S. PEaBBLES (SEAL) 
L.H. HERMAN (SEAL) 


WALTER LENZ (SEAL) 


STATE OF DELAWARE 
County oF NEw CASTLE 


BE IT REMEMBERED, That on this 7th day of November, A. D. 1933, 
personally came before me, Harold E. Grantland, a Notary Public for 
the State of Delaware, C. S. Peabbles, L. H. Herman and Walter Lenz, 
all of the parties to the foregoing certificate of incorporation, known 
to me personally to be such, and severally acknowledged the said cer- 
tificate to be the act and deed of the signers respectively and that the 
facts therein stated are truly set forth. 


GIVEN under my hand and seal of office the day and year aforesaid. 


HAROLD E. GRANTLAND 
Notary Public 
Appointed Jan. 11, 1933 
State of Delaware 
Term two years 
Haro_tp E. GRANTLAND 


Notary Public 
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STATE OF DELAWARE 
(SEAL) 


OFFICE OF SECRETARY OF STATE 


I, CHARLES H. GRANTLAND, Secretary of State of the State of 
Delaware, do hereby certify that the above and foregoing is a true and 
correct copy of, Certificate of Incorporation of the “CALIFORNIA 
ARABIAN STANDARD OIL COMPANY”, as received and filed in this office 
the eighth day of November, A. D. 1933, at 9 o’clock A. M. 


In Testimony Whereof, I have hereunto set my hand and 
official seal at Dover, this eighth day of November in the 
year of our Lord, one thousand nine hundred and thirty- 


three. 


(Sep.) CHARLES H. GRANTLAND 
Secretary of State 


(SEAL) 





EXHIBIT B 


ARABIAN AMERICAN OIL COMPANY 


(As Amended to Date) 
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BY-LAWS 
OF THE 


ARABIAN AMERICAN OIL COMPANY 


ARTICLE I. 
OFFICE. 


SECTION 1. The principal office of the corporation in the State of 
Delaware, shall be No. 100 West Tenth Street, Wilmington, Delaware. 
The corporate office at which shall be held all meetings of stockholders 
and directors shall be, unless otherwise provided, at No. 200 Bush 
Street, San Francisco, California, provided however, that meetings of 
the directors may be held at any other place within the United States 
with the consent of a majority of the directors. The board of directors 
may establish such other offices as they deem advisable. 


ARTICLE II. 


CORPORATE POWERS. 


Section 1. The corporate powers, business and property of this 
corporation shall be vested in and exercised, conducted and controlled 
by a board of eleven (11) directors, who need not be holders of stock 
therein. 


SEcTION 2. Except as otherwise provided by law or by the certifi- 
cate of incorporation or by the By-Laws of this corporation, five (5) 
directors shall constitute a quorum for the transaction of all business. 


ARTICLE III. 


OFFICERS. 


Section 1. The officers of the corporation shall consist of a | 
Chairman of the Board of Directors, a Vice-Chairman of the Board 
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of Directors, a president, one or more vice-presidents, secretary, one 
or more assistant secretaries, treasurer, and one or more assistant 
treasurers. More than two offices, other than the offices of president 
and secretary, may be held by the same person. 


Section 2. The amount of salary which each of said officers 
shall receive, and the manner and times of its payment shall be fixed 
and determined by the board of directors, and may be altered by said 
board from time to time at its discretion. 


ARTICLE IV. 
Powers AND DuTIEs OF DIRECTORS. 
SECTION 1. The board of directors shall have power: 


First: To exercise the powers, conduct the business, and 
control the property of the corporation, in the United States of 
America and elsewhere, either directly or through representatives 
generally or specifically empowered. 


Second: To appoint and remove at pleasure the officers, 
agents and employees of the corporation, prescribe their duties, 
fix their compensation, and require from them security for faith- 
ful service. 


Third: To adopt, make and use a corporate seal, and to pre- 
scribe the forms of certificates of stock, and to alter the forms 
of such seal and such certificates, fromm time to time, as in their 
judgment may seem best. 


ARTICLE V. 


VACANCIES AMONG DIRECTORS. 


SECTION 1. Whenever any vacancy occurs in the office of a 
director, such vacancy shall be filled by an appointee of the board of 
directors, and the person so appointed shall hold office until his successor 
is elected. 
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ARTICLE VI. 
ELECTION OF DIRECTORS. 


Section 1. The directors shall be elected annually by the stock- 
holders at the annual meeting of the stockholders. Their term of office 
shall begin immediately after election and shall continue until their 
successors are elected or until a vacancy occurs as aforesaid. All elec- 
tions for directors shall be by ballot. At all elections or votes had for 
any purpose, there must be a majority of the subscribed capital stock 
represented either in person or by proxy in writing, and every person 
acting therein in person or by proxy or representative, must be a 
stockholder having stock in his own name on the stock books of the 
corporation. 


ARTICLE VII. 
CHAIRMAN OF THE Boarp oF DIRECTORS. 
SEcTION 1. The powers and duties of the chairman of the board 


of directors are: 


First: To preside at all meetings of the stockholders and at 
all meetings of the Board of directors. 


Second: To call special meetings of the stockholders and also 
of the board of directors to be held at the office or principal place 
of business of the company, at such times as he shall deem proper. 


SEcTION 2. In case of the absence or the failure for any cause 
of the chairman of the board of directors to act, the vice-chairman of 
the board of directors shall perform the required duties, and when- 
ever such vice-chairman of the board of directors acts, all persons 
doing business in good faith with this corporation may assume that 
such acts were regularly done pursuant to this section, and the cor- 
poration shall be bound thereby. 
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ARTICLE VIII. 
PRESIDENT. 
SEcTION 1. The powers and duties of the president are: 


First: In case of the absence or failure for any cause of 
the chairman of the board or the vice-chairman of the board to 
act, the president shall perform the required duties and when- 
ever the president so acts all persons doing business in good faith 
with the corporation may assume that such acts were regularly 
done pursuant to this section and the corporation shall be bound 
thereby. 


Second: To affix the signature of the corporation to all 
deeds, conveyances, mortgages, leases, promissory notes, con- 
tracts, obligations, certificates and other papers and instruments 
in writing, that may require the same; and to supervise and control 
subject to the direction of the board of directors, all the officers, 
agents and employees of the company and the affairs thereof. The 
signature of the corporation may also be affixed by any person 
who may be thereunto authorized by the board of directors. 


SecTIon 2. In case of the absence or the failure for any cause 
of the president to act, one of the vice-presidents shall perform the 
required duties, and whenever such vice-president acts, all persons doing 
business in good faith with this corporation may assume that such 
acts were regularly done pursuant to this section, and the corporation 
shall be bound thereby. One of the vice-presidents shall also perform 
the required duties of the chairman of the board or the vice-chairman 
of the board in case of the absence or the failure for any cause of 
such officers and the president to act. 
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ARTICLE IX. 
SECRETARY. 


SEcTION 1. The powers and duties of the secretary are: 


First: To keep full and complete records of the proceedings 
of the board of directors, and of the meetings of the stockholders. 


Second: To keep the seal of the corporation and to affix the 
same to all instruments which may require it, and countersign all 
certificates of stock. 


Third: To transfer upon the stock books of the company all 
shares of its stock, provided, however, that no certificate of stock 
shall be issued or delivered, or if issued or delivered, shall have any 
validity whatsoever until and unless it has been signed by the presi- 
dent or vice-president of the corporation and the corporate seal 
affixed. 


Fourth: Generally to do and perform all such other duties 
as pertain to his office and as may be required by the board of 
directors. 


SecTION 2. It shall be the duty of the assistant secretaries to assist 


the secretary in the performance of his duties and generally to perform 


such 


keep 
time 


other duties as may be delegated to them by the board of directors. 


ARTICLE X 
TREASURER. 


SecTIon 1. The powers and duties of the treasurer shall be to 
safely all moncys of the corporation which may be deposited from 
to time with such treasurer, and to pay out said moneys in such 


manner as may be prescribed by the board of directors, and generally to 
do and perform all such other duties as pertain to his office, and as may 
be required by said hoard. 
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SEcTION 2. Ii shall be the duty of the assistant treasurers to assist 
the treasurer in the performance of his duties and generally to perform 
such other duties as may be delegated to them by the board of directors. 


ARTICLE XI. 
DuTIEs OF OFFICERS. 


SEcTION 1. All the powers and duties hereby, or by law, conferred 
or imposed upon the officers of the corporation, may be exercised and 
performed by them either within the State of Delaware, or elsewhere. 


ARTICLE XII. 
MEETINGS. 


Section 1. There shall be a regular annual meeting of the stock- 
holders of this corporation, after the year 1933, on the third Tuesday 
in May of each and every year at 10:30 o'clock A. M., of said day, at 
the office of the company in San Francisco, California, provided that 
should said Tuesday fall upon a legal holiday, said annual meeting 
of the stockholders shall be held on the next legal day thereafter ensu- 
ing, at the same hour and place. At said regular annual meeting, direc- 
tors of this corporation shall be elected to serve for the ensuing year, 
and until their successors are elected and appointed. At all meetings 
of the stockholders (whether regular, special or adjourned), except as 
may be required by the certificate of incorporation or by statute, per- 
sons representing a majority of the subscribed capital stock, either in . 
person or by proxy, in writing, shall constitute a quorum. At all meet- 
ings of the stockholders (whether regular, special or adjourned), each 
stockholder shall have the right to vote in person or by proxy, the 
number of shares standing in his name. All proxies shall be in writing 
subscribed by the party entitled to vote the number of shares repre- 
sented thereby. Any business which might be done at a regular meeting 
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of the stockholders may be done at a special or at an adjourned meeting. 
If no quorum be present at any meeting whatsoever of the stockhold- 
ers (whether regular. special or adjourned) such meeting may be 
adjourned by those present from day to day, and from time to time, 
until such quorum shall be obtained, such adjournment and the reasons 
therefor being recorded in the journal of the board of directors. 

A complete list of the stockholders entitled to vote at the ensuing 
election, arranged in alphabetical order, shall be prepared by the sec- 
retary and filed in the office where the election is to be held as required 
by the laws of Delaware, at least ten days before every election, and 
shall at all times during the usual hours for business and during the 
whole time of said election, be open to examination of any stockholder. 


Section 2. A regular meeting of the board of directors shall take 
place immediately after each annual meeting of stockholders. Special 
meetings of the board of directors may be called at any time by the 
order of the chairman of the board, the vice-chairman of the board, the 
president or a vice-president, and any one of them shall at any time 
call a special meeting of the board of directors upon the written request 
of two or more of said directors. Any business which might be done at 
a regular meeting of the board of directors may be done at a special 
or at an adjourned meeting of the board. 


Section 3. Notice of any and all regular meetings of the stock- 
holders, or of the board of directors, is hereby dispensed with and no 
notice whatsoever need be given of any such regular meetings. 

Notice of a special meeting of the stockholders shall be in writing 
addressed to each stockholder at his last known address, if known, and 
if not known, then at San Francisco, California, not less than five (5) 
days before the date fixed for such special meeting. 

Notice of a special meeting of the board of directors shall be sent 
by mail or telegraph to each director at his last known address, or if 
not known then at the office of the corporation in San Francisco, Cali- 


fornia, not less than ten (10) days before the date fixed for such 
meeting. 
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ARTICLE XIII. 
EXECUTIVE COMMITTEE. 


SecTION 1. There may be an executive committee of not less than 
three nor more than seven directors, designated by resolution passed 
by the whole board of directors. Said committee may meet at stated 
times or on notice to all by any of their own number. During the inter- 
vals between meetings of the board of directors, said committee shall 
advise with and aid the officers of the company in all matters concern- 
ing its interest and the management of its business, and generally per- 
form such duties and exercise such powers as may be directed or dele- 
gated by the board of directors from time to time. The board of 
directors may delegate to such committee authority to exercise all the 
powers of the board of directors (excepting power to amend the by-laws ) 
when the board of directors is not in session. Vacancies in the member- 
ship of the executive committee shall be filled by the board of directors 
at a regular meeting or at a special meeting called for that purpose. 
The executive committee shall keep regular minutes of its proceedings 
and report the same to the board of directors when required. 


ARTICLE XIV. 
CERTIFICATES OF STOCK. 


SecTIoNn 1. All certificates of stock of the corporation shall be 
signed by the president or vice-president, together with the secretary 
or an assistant secretary of this company, and shall bear its corporate 
seal. 


SECTION 2. No surrendered certificate shall be cancelled by the 
secretary, unless a new one is issued in lieu thereof, nor shall any new 
certificate be issued in lieu of an old one unless the latter is surrendered 
and cancelled at the same time. If, however, a certificate shall be lost 
or destroyed, the board of directors may order a new-certificate issued 
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upon such terms, conditions and guaranties as such board may see fit 
to impose. 










Section 3. The company shall not be obliged to issue any certifi- 
cate evidencing, either singly or with other shares, any fractional part 
of a share nor for undivided interest in shares, but it may do so if the 
board of directors shall so resolve. 














Section 4. The person, firm or corporation in whose name the 
stock stands on the books of the company, whether individually or as 
trustee, pledgee or otherwise, may be recognized and treated by the 
company as the absolute owner of the stock and the company shall in 
no event be obliged to deal with or to recognize the rights or interests 
of other persons in such stock or in any part thereof. 


SECTION 5. None of the capital stock of this corporation shall be 
transferred to any person or corporation to whom it is forbidden to 
transfer such shares under the certificate of incorporation of this 
corporation. 
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Exuisit C. 


MONOPOLY PROBLEMS 


ARABIAN AMERICAN OIL COMPANY 


Balance Sheet, May 


CURRENT ASSETS: 
Cash 
Accounts Receivable ... 
Merchandise Stocks 
Material and Supplies ..............000- 


ToTtat CurRENT ASSETS ... 
Lonc Term Accounts RECEIVABLE ......... 


Frxep Capita ASsseTs: 
Properties, Plant and Equipment (Less Reserves) . 


PREPAID AND DEFERRED CHARGES 


Totrat Assets 


CurRRENT LIABILITIES: 
Accounts Payable 
Accrued Rental and Royalty 
Taxes Payable 
CT ARC IR as ss ocuncnneeeea cn 


TotTat CuRRENT LIABILITIES ... 
INDEBTEDNESS TO PARENT COMPANIES AND AFFILIATES 


DEFERRED CREDITS 


RESERVES 


CAPITAL STOCK AND SURPLUS: 
Capital Stock 
Surplus 





31, 1946 


$ 9,675,483.70 
10,364,727.17 

es 1,826,765.78 
ae 22,809,582.98 


er $ 3,929,129.90 
cima 4,743,736.23 
ee 4,506,980.06 
sala 2,259,436.83 


$ 44,676,559.63 
13,215,936.64 


71,617,726.68 


882,914.39 


$130,393,137.34 


$ 15,439,283.02 
91,765,241.94 
30,408.14 


7 583,845.69 


s 5 


15,574,35 


oo 
wn 
in 





$130,393,137.34 
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Exhibit “D”, entitled “Concession Agreements between Saudi 
Arab Government and Arabian American Oil Company” has been 
omitted. 








Exuusit E. 


ARABIAN AMERICAN OIL COMPANY 
Open Appropriations as of January 20, 1947 
($100,000 and Over) 


Gonber Description aggeepeianet 


A—EXPLORATION AND DEVELOPMENT 


SURFACE AND SUBSURFACE PROSPECTING 








CA-608 a eer eee ee eee $ 432,000 
859 2 Structural Drill Parties ...............2.- 630,000 
860 II Cbivc as wcnveveieveseees 153,000 

YS 008 C2. REDE EUs oe OREN ha GON $ 1,215,000 
GEOLOGICAL EQUIPMENT 
CA-936 Miscellaneous Tools and Equipment ......... $ 260,000 
DriLtinc PRroGRAM 

CA-708 Dell Dammann Well 2239 ...........oecccoses $ 230,000 
810 1GNG Dee RIG ac on ccc cecscen ves 3,370,000 
937 Additional Wells at Abgqaiq 1946 Program ... 1,120,000 
938 1947 Drilling Program—Ist Half ........... 3,220,000 

Is 5 aca stiles gv ossisc cca $ 7,940,000 
Drit_inc EQuIPMENT 7 

CA-811 Miscellaneous Equipment .................. $ 447,000 
851 ee MB rer er ree eee 360,000 
939 Miscellaneous Equipment ................-. 600,000 

MEE exc dycccnstcscsaseese aus $ 1,407,000 


Tora, ExPLoraTION AND Devetorment .. $10,822,000 


B—Or1 Hanp tine FAciLities 


Propuction FAaciLities 





CA-809 Trap Settings and AD Pipe Line #2 ........ $ 3,330,000 
812-1 FE TN Boo 9 sco sccccsisnivacecs 400,000 
901 Crude Oil Tanks, Dhahran ................. 495,000 

I ci oie Wh Pav aines wen wuicewes $ 4,225,000 


63478 O—55—pt. 2——-35 
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100,000 






$ 2,155,000 
300,000 
495,000 


$ 2,950,000 
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Appropriation 
Number 


CA-699 
852 
916 
CA-734 


CA-745 


CA-485 


CA-609 
CA-905 


CA-830 


843 
935 
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Description 


STABILIZER AppITIONS, DHAHRAN 


Ce: Die: DOR is ck cnins a vpmennes 


Firewalls and Drainage . 
Boiler Plant & Condenser 


Total 


ARABIA-BAHREIN Pipe LINE 
Increasing Capacity . 
DHAHRAN-Ras TANuRA Pipe LINE 


Additional Pumps .... 


ABQAIQ-DHAHRAN Pipe LINE 
No. | Line 


Crupe Loapinc Line—Ras TANURA TO 
TERMINAL 


Tie Line . 


Crupe SuippInc TANKS, Ras TANURA 
5 Tanks . 


Tota Or, HANDLING FACILITIES ........ 


—Oit MANUFACTURING FACILITIES 


Ras TANuURA REFINERY 

Balance Refinery at 90,000 BPD 
Replace Tubes and Headers 

3 Fuel Oil Shipping Tanks ......... 


Total 
REFINERY ADDITIONS AND CHANGES 


Industrial Diesel Fuel Trans’ 
PON vc vere wtrvedase 

TANKAGE AND LINES FOR GASOLINE AND 
KEROSENE 


Marketing Facilities for Gasoline .... 
Increased Gasoline Facilities . . . 
Kerosene Shipping Tank 


Estimated 
Expenditures 
Jan. 1, 1947 


$ 100,000 
25,000 
100,000 


$225,000 





75,000 
130,000 


(100,000). 


$ 9,230,000 


$ 410,000 
151,000 
675,000 

$ 1,236,000 


$ 371,000 


$ 1,075,000 
500,000 
180,000 

$ 1,755,000 
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Description 
KEROSENE PLANT 
Kerosene Manufacturing and Shipping 
Facilities $ 650,000 


Tota, Or MANUFACTURING FACILITIES $ 4,012,000 


D—AMERICAN HousING AND RELATED FACILITIES 


Famity Houses, DHAHRAN 
18 Family Houses 


Famity Houses, Ras TANURA 
10 Family Houses 


AMERICAN BUNKHOUSES, DHAHRAN 
6—10 Man Portable Bunkhouses ‘ 80,000 
2—40 Man Construction Camps y 250,000 


330,000 


Arr ConDITIONING PLant, DHAHRAN 
500 Ton Unit io 125,000 


RECREATIONAL Faciities, Ras TANURA 
171,000 


PERMANENT CampP, ABQAIQ 
6—2 Bedroom Houses i 115,000 
Recreational Buildings y 100,000 


215,000 


Witpcat Camp 
Road, Water Wells and Line, Camp North 
sain octets 50,000 


GENERAL Housinc Procram 

25 Portable 2 Bedroom Houses, Abqaiq 3 450,000 

40 Portable 2 Bedroom Houses 800, 750,000 
3 Family Apartments, Dhahran , 260,000 
3 Bachelor Apartments, Dhahran 0, , 260,000 

40 Fixed Family Houses ,000, 900,000 
Portable Camps , 190,000 


$ 2,810,000 
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Appropriation 
um ber 


Asof 
Description Appropriated Jan. 1, 1947 


Totrat AMERICAN HousING AND RELATED 
FACILITIES . 3 te $ 1,018,000 


E—Aras HousinG AND RELATED FACILITIES 
Lrvinc Quarters, DHAHRAN 


1946 Bachelor Housing, 2nd Increment 
1947 Bachelor Housing, Ist Increment . . 


Livinc Quarters, RAHAIMA 
1947 Living Quarters, Ist Increment 


Aras Hospitat 
Hospital . . 


Tota Aras HousiInG AND RELATED 
FACILITIES 


-INDUSTRIAL FACILITIES 
Suops AND Facivities, DHAHRAN 
CA-691 Sewer System Extension 
696 Storehouse Additions . 
876 Storehouse Additions 
884 Ice Plant 
887 Storehouse Yard 
934 I ernie sckevbansaaneees 
925 Water Wells & Lines . 
O44 Dammam Port Facilities 


$ 4,021,000 





SuHops ANv Faciities, Ras TANURA 


Fire Protection 
Racks and Platforms, Storeyard 


ABQgalg WaTER SYSTEM 
Wells, Tankage and System 





CA-632 


CA-816 


CA-979 
CA-980 


CA-983 
CA-984 
CA-986 
CA-967 
CA-971 
CA-974 


CA-976 
CA-977 
CA-961 
CA-965 
CA-964 


CA-1000 
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Description 


ABQAIQ SHOPS AND FACILITIES 
Office, Toolhouse and Shops 
Industrial Facilities 


Totat INDUSTRIAL FACILITES 


G—EguipmMent PurRCcHASES 


AUTOMOTIVE EQUIPMENT 

28 Diamond T Trucks 

Trailers for Geological Parties 

100 Diamond T Trucks 

Cranes, Trailers, Trucks, etc. .............. 
14 Tractors, 43 Autos, 11 Trucks 


AviaTION EQuIPMENT 
Douglas DC4 
PY SEU, EG dt a snvnsucde ok eemec at 


MISCELLANEOUS EQUIPMENT 
Construction Equipment for Dhahran 


MARINE EQuiPMENT 
Mooring Tug 


Totrat EQuipMENT PURCHASES .......... 


H—MISscELLANEOUS 


RENTAL Private LANDS 
Rental Private Lands 


I—Trans-ARABIAN PIPELINE 
Water Survey and Wells .................. 


GranpD TOTAL 


156,000 
680,000 
840,000 
544,000 


$ 2,416,000 


111,000 


$ 3,401,000 


$ 1,050,000 


$45,296,000 


$ 363,000 
$11,790,000 


Additional appropriations approved January 20, 1947: 


Oil Manufacturing Facilities 

Second Increment 1947 American Housing Pro- 
gram 

Six Arab Bunkhouses—Dhahran 

Six Arab Bunkhouses Ras Tanura 

Headquarters Office Building, Dhahran . 

Thirty-five Diamond-T Trucks 

190 Light Automobiles 

Automotive Equipment for Pioneer Seismograph 
Party 

Automotive Equipment for Structural Drill Party 

Twenty-two heavy 6x6 Tractor Trucks 

One National 100 Drilling Rig 

Miscellaneous Construction and Automotive Equip- 
ment 

Purchase of Five C-47 Airplanes ; 


1,000,000 
210,000 
210,000 
420,000 
280,000 
487 000 


143,000 
156,000 
607,500 
295,000 


138,200 
150,000 


Additional appropriation approved January 30, 1947 


Airplane engines, spare parts, etc. ............. 


$ 588,000 
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Document 3 


TRANS-ARABIAN-SOCONY SUBSCRIPTION AGREEMENT 


AGREEMENT dated March 12th, 1947 between TRANS-ARABIAN 
Pipe LINE Company, a Delaware corporation, having an office at 200 
Bush Street, San Francisco, California (hereinafter called ‘Trans- 
Arabian’) and Socony-VacuuM OIL CoMPANY, INCORPORATED, a 
New York corporation, having an office at 26 Broadway, New York, 
N. Y. (hereinafter called “Socony’’). 


WITNESSETH: 


WHEREAS, Socony and STANDARD OIL CoMPANy (hereinafter 
called “Jersey’’) desire hereafter to subscribe for shares of capital stock 
of Trans-Arabian and Trans-Arabian is willing hereafter to accept 
such subscriptions. 


Now, THEREFORE, IT IS HEREBY AGREED: 


First: Trans-Arabian represents and warrants to Socony that: 


1. Trans-Arabian is a corporation duly organized and exist- 
ing under the laws of the State of Delaware. The Certificate of 
Incorporation and By-Laws of Trans-Arabian hereto attached 
and marked “Exhibit A” and “Exhibit B”’ respectively are now in 
full force and effect. 


2. Trans-Arabian has 500 shares of capital stock of no par 
value duly and properly issued and now lawfully outstanding, 
fully paid and non-assessable. The stockholders of record of said 
shares are: 

Stockholder No. of Shares 


Standard Oil Company of California .... 250 
The Texas Company 
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3. Simultaneously with the execution of this agreement, 
Trans-Arabian is entering into an agreement with Jersey (herein- 
after called “the Jersey Agreement’’) of the same tenor, pursuant 
to which Jersey will agree hereafter to subscribe for 250 shares of 
capital stock of Trans-Arabian and hereafter to pay $25,000 there- 
for. Except as provided in the Jersey Agreement, Trans-Arabian 
has neither contracted to issue any additional shares of its capital 
stock nor granted any option (in the form of convertible securities 
or otherwise) which would permit the holder thereof to require 
the issuance of any additional shares of its capital stock. 


4. Since incorporation: 


(a) Trans-Arabian has not made any distribution of 
earnings, surplus or capital to its stockholders. 


(b) No law suits or claims for a material amount have 
been filed against Trans-Arabian. 


5. Trans-Arabian holds concessions for the construction, 
maintenance and operation of pipe lines, as follows: 


(a) Concession from Lebanon represented by agree- 
ment dated August 10, 1946 as modified by letter of the same 
date (hereinafter called collectively the Lebanon Concession ) 
true copies of the English text of which are hereto annexed 
marked Exhibit C; 


(b) Concession from Palestine represented by agree- 
ment dated January 7, 1946 (hereinafter called the Palestine 
Concession ) a true copy of the English text of which is hereto 
annexed marked Exhibit D; and 


(c) Concession from Trans-Jordan represented by agree- 
ment dated August 8, 1946 (hereinafter called the TRans- 
Jorpan Concession) a true copy of the English text of which 
is hereto annexed marked Exhibit E. 





1104 ANTITRUST AND MONOPOLY PROBLEMS 


The Lebanan Concession, the Palestine Concession and the 
Trans-Jordan Concession are hereinafter sometimes referred to 
collectively as the Concessions. 


6. There are no agreements by Trans-Arabian which affect 
the rights or obligations of Trans-Arabian under any of the Con- 
cessions. All material facts relevant to the issuance of each of the 
Concessions have been disclosed to Socony. There are no liens or 
encumbrances on any of the Concessions. None of the Concessions 
has been cancelled, revoked, amended, altered or changed and 
Trans-Arabian is not in default in respect of compliance with any 
of its obligations under any of the Concessions. No claim has been 
made by any government, person or corporation that Trans- 
Arabian has been or is in default in respect of or has failed to 
comply fully with the terms of the Concessions or that Trans- 
Arabian did not acquire valid title to or does not now own the rights 
which the Concession grant and convey. 


7. Trans-Arabian holds no concession other than the Conces- 
sions whether for the production of oil, for pipe line, or for other 


purposes. 


8. Trans-Arabian has no contracts to transport crude oil 
through its contemplated pipe line except a contract of even date 
herewith between Socony, Jersey, Standard Oil Company of Cali- 
fornia and The Texas Company. 


9. There are no contracts between Trans-Arabian and any of 
its stockholders and no contracts between the stockholders of 
Trans-Arabian which relate to Trans-Arabian or its shares except : 


(a) Contract referred to in paragraph First, subpara- 
graph 8 of this agreement; and 


(b) Preemptive Agreement between Standard Oil Com- 
pany of California and The Texas Company dated August 
28, 1945. 
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Seconpb: Trans-Arabian agrees that it will not subsequent to the 
date hereof and prior to the closing under this agreement as provided 
in paragraph Firru hereof: 


1. Issue or assume any obligations to issue or grant any op- 
tion (in the form of convertible securities or otherwise) which will 
permit the holder thereof to require the issuance of any additional 
shares of its capital stock except as provided herein and in the 
Jersey Agreement. 


2. Make any distribution of earnings, surplus or capital to its 
stockholders; provided that nothing herein shall prevent Trans- 
Arabian from making loans or advances to Arabian American Oil 
Company (hereinafter called Aramco) or any subsidiary of Trans- 
Arabian. 


3. Mortgage, pledge, or subject to lien or encumbrance any of 
its property or assets except: 


(a) mortgages on property hereafter acquired to secure 
the payment of all or part of the purchase price of such 
property or the payment of debt incurred to provide funds 
for such purpose; 


(b) mortgages on tankships and marine equipment; 


(c) mortgages on property hereafter acquired and exist- 
ing at the time of acquisition; 


(d) extensions, renewals, or replacements of mortgages 
mentioned in “(a)”, “(b)”, and “(c)”; 


(e) pledges of current assets to secure loans made in 
the ordinary course of business, maturing not more than 
twelve months after the date of their creation, or to secure 
any further extension thereof. 


4. Sell or transfer any of the Concessions or any part of any 
of them. 
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5. Make any unusual or extraordinary contracts or expendi- 
tures except upon approval by the Board of Directors of Trans- 
Arabian. 


6. Dissolve or merge or consolidate with or into any other 
corporation or make any amendment to its Certificate of Incorpora- 
tion or By-laws. 


THIRD: It is contended by one or more of the stockholders of 
Iraq Petroleum Company, Limtied (hereinafter called I. P. C.) that 
there is either an existing and operative agreement dated July 31, 1928 
between I. P. C. and the said stockholders or a new existing and opera- 
tive agreement between the same parties in similar terms to those of 
the said agreement and that the acquisition by Socony of capital stock 
of Aramco would constitute a breach by Near East Development Cor- 
poration (one of the stockholders of I. P. C. hereinafter called 
N. E. D. C.) of one or other of the said alleged agreements. A suit 
has been instituted in the courts of the United Kingdom in which 
said contentions are made. It is possible that one or more of the stock- 
holders of I. P. C. will raise a further contention that there is an 
existing and operative agreement by Socony with the said stockholders 
made on or about July 31, 1928 (a copy of which has been printed as 
an addendum to the first-mentioned agreement dated July 31, 1928) 
or that there is a new existing and operative agreement made between 
Socony and the said stockholders in similar terms to the alleged agree- 
ment made on or about July 31, 1928 and that the acquisition by 
Socony of capital stock of Aramco would constitute a breach by Socony 
of one or other of the said alleged agreements. Socony has been ad- 
vised by British barristers that the said contentions and possible con- 
tentions are ill-founded and that the acquisition of capital stock of 
Aramco by Socony will not constitute a breach of any agreement 
between N. E. D. C. or Socony and any of the stockholders of I. P. C. 
but if it should be held that such an acquisition would constitute a 
breach by N. E. D. C. or Socony of any agreement with any of the 
stockholders of I. P. C. neither Socony nor Aramco would wish Socony 
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to acquire any capital stock of Aramco. Socony agrees to use its best 
efforts to the end that (1) the aforesaid suit shall be finally judicially 
determined with as little delay as possible and (2) the further con- 
tentions referred to in the third sentence of this paragraph likewise 
shall be finally judicially determined in the said suit or in such further 
suit as may be necessary for the determination of the same. 


FourtH: Upon the fulfillment of any of the following conditions 
precedent, that is to say: 


(a) If and when it is finally decided by a British Court that 
an acquisition by Socony of capital stock of Aramco would not 
constitute a breach by N. E. D. C. or Socony of any agreement 
with any of the stockholders of I. P. C. (which decision is not 
to be deemed to have been given until the decision becomes final 
and binding by a judgment of the highest Court to which an 
appeal can be taken or by a judgment of any lower Court from 
which the time for appealing has lapsed without any appeal having 
been taken) ; or 

(b) If and when an agreement is entered into under which 
to the satisfaction of counsel selected by Aramco and approved 
by Socony and of counsel selected by Socony and approved by 
Aramco, an acquisition by Socony of capital stock of Aramco 
would not constitute a breach by N. E. D. C. or Socony of any 
agreement with any of the stockholders of I. P. C.; or 


(c) If and when Socony shall waive conditions precedent (a) 
and (b) set forth above, provided however, that Socony may not 
waive said conditions precedent until counsel selected by Aramco 
and approved by Socony and counsel selected by Socony and 
approved by Aramco are satisfied that no individual or entity other 
than Socony can enforce any claim to any direct or indirect inter- 
est in any Aramco capital stock which Socony might acquire; 


then and in any such case (1) Socony will agree to subScribe for 83% 
shares of capital stock of Trans-Arabian and to pay $8,333.33 therefor ; 
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and (2) Trans-Arabian will agree to accept said subscription and upon 
payment of the subscription price to issue said shares. All shares so 
issued shall be fully paid and non-assessable, and Trans-Arabian shall 
pay all taxes in connection with such issuance. 


FirtH: The making of the subscription and the payments and the 
issuance of the shares as provided in paragraph FourtH of this agree- 
ment and in the Jersey Agreement shall be held simultaneously at such 
time and place in New York, N. Y., within 30 days subsequent to the 
happening of one of the conditions precedent provided in paragraph 
FourtH as the parties hereto and to the Jersey Agreement may mutu- 
ally agree and is the “closing” referred to in other provisions of this 
agreement. 


Sixt: The representations and warranties contained in para- 
graph First of this agreement shall survive the closing and no matter 
of procedure or otherwise subsequent to the date hereof shall in any- 
wise affect the same. 


SEVENTH: Socony has been accorded and until the closing under 


this agreement shall continue to be accorded by Trans-Arabian the 
right and opportunity to examine fully into the assets, liabilities, busi- 
ness, properties and affairs of Trans-Arabian and all documents perti- 
nent to the same. 


E1cuHtH: The following are additional conditions precedent to 
the performance by Socony of this Agreement : 


(a) That there be delivered to Socony at the time of the clos- 

ing under this agreement a certificate signed by the president or a 

vice president of Trans-Arabian and attested by its secretary or 
an assistant secretary certifying: 

(1) That Trans-Arabian has not taken any of the actions 


which by paragraph SEconp of this agreement it has agreed 
not to take between the date hereof and the closing. 
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(2) That Trans-Arabian has duly performed all agreements 
contained herein which by their terms are to be performed at 
or prior to the closing hereunder. 


(b) That there be delivered to Socony at the time of the clos- 
ing under this agreement by one or more counsel of its own choos- 
ing and approved by Trans-Arabian favorable opinions in form 
and substance satisfatcory to it as to the following points: 


(1) The due existence of Trans-Arabian. 


(2) The due authorization, execution, delivery and legal 
effectiveness of the shares of capital stock of Trans-Arabian 
to be issued to Socony. 


(3) The non-existence of any law or court decision which 
would prevent or make illegal a closing under this agreement 
or would subject Socony to substantial liability for closing 
under this agreement. 


(c) That the closing under the Jersey Agreement be held 
simultaneously with the closing hereunder. 


NintuH: If and when it is finally decided by a British court that an 
acquisition by Socony of capital stock of Aramco would constitute a 
breach by Socony of any agreement with any of the stockholders of 
I. P. C. (which decision is not to be deemed to have been given until 
the decision becomes final and binding by a judgment of the highest 
Court to which an appeal can be taken or by a judgment of any lower 
Court from which the time for appealing has lapsed without any 
appeal having been taken) then this agreement shall by such decision 
be of no further force or effect. 


TENTH: If prior to March 12, 1951 


(a) The events which are provided in this agreement as 
conditions precedent to the performance hereof have not occurred; 
and 
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(b) This agreement shall not have been earlier terminated 
pursant to paragraph NINTH; 


then on and after said date this agreement shall be of no further force 
or effect. 


ELEVENTH: No assignment of this agreement may be made. 


TWELFTH: This agreement shall be governed by the laws of the 
State of New York, except that the question of whether the conditions 
precedent in paragraph FourtH have been fulfilled and the question 
of whether the events mentioned in paragraph NintTH have occurred 
shall be governed by English law. 


IN WITNESS WHEREOF, the parties hereto have executed this agree- 
ment the day and year first above written. 


TRANS-ARABIAN Pipe LINE COMPANY 
By J. H. MacGaregcILi 
Vice President. 
Socony-VacuuM O1L CoMPANY, INCORPORATED 


By B. B. JENNINGS 
President. 





EXHIBIT A. 


ARTICLES OF INCORPORATION 


TRANS-ARABIAN PIPE LINE COMPANY 


Incorporated in Delaware, 
July 24, 1945 


As Amended: May 15, 1946 
January 30, 1947 





ANTITRUST AND MONOPOLY PROBLEMS 
CERTIFICATE OF INCORPORATION 
OF 


TRANS-ARABIAN Pipe LINE COMPANY 


ARTICLE I. 


The name of this corporation is TRANS-ARABIAN PIPE LINE 
CoMPANY. 


ARTICLE II. 


Its principal office in the State of Delaware is located at Number 
100 West Tenth Street, in the City of Wilmington, County of New 
Castle. The name and address of its resident agent is The Corporation 
Trust Company, Number 100 West Tenth Street, Wilmington, 
Delaware. 


ARTICLE III. 


The nature of the business of this corporation and the objects 
or purposes to be transacted, promoted or carried on by it are as 
follows, namely: 


1. To buy, exchange, contract for, lease and in any and all other 
ways, acquire, take, hold and own, and to deal in, sell, mortgage, lease 
or otherwise dispose of lands, mining claims, mineral rights, oil wells, 
gas wells, oil lands, gas lands and other real property, and rights and 
interests in and to real property, and to manage, operate, maintain, 
improve, and develop the said properties, and each and all of them, 
provided, however, that this corporation shall not acquire or develop 
land in Palestine, except for the purposes of, and in accordance with 
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the terms of, the concession granted this corporation in Palestine, and 
published under Ordinance 21 of 1946, and any amendments thereto. 


2. To buy, exchange, contract for, lease and in any and all other 
ways, acquire, take, hold and own, and to sell, mortgage, lease, and 
otherwise dispose of all rights of way, easements, franchises, permits 
and concessions and rights thereto, and to deal in the same in every 
way. 


3. To buy, exchange, contract for, lease, and in any and all other 
ways, acquire, take, hold and own personal property of every character 
and description, and to sell, mortgage, lease and otherwise dispose of 
the same. 


4. To engage in any kind of manufacturing business and to buy, 
exchange, contract for, lease, construct and otherwise acquire, take, 
hold and own, and to sell, mortgage, lease or otherwise dispose of, 
manufacturing plants, and to manage, operate, maintain, improve and 
develop the same. 


5. To buy, exchange, construct. contract for, lease and in any and 
all other ways acquire, take, hold and own refineries for the treatment 
of petroleum and other mineral oils and gases; the tanks and other 
facilities for the storage thereof ; and the manufacturing plants, works 
and appurtenances for the production, distribution and sale of petro- 
leum, oil, gas and of any and all refinements and by-products thereof ; 
to prospect for oil; to drill oil wells and to develop the same; to refine 
crude oil; to improve, maintain, operate and develop, and sell, mortgage, 
lease or otherwise dispose of the said properties, and to sell or other- 
wise dispose of such petroleum, oil, and all refinements and by-products 
thereof. 


6. To enter into, maintain, operate or carry on in all its branches 
the business of mining and of drilling, boring and exploring for, pro- 
ducing, refining, treating, distilling, manufacturing, handling, and 
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dealing in, buying and selling petroleum, oil, natural gas, asphaltum, 
bitumen, bituminous rock, and any and all other mineral and hydro- 
carbon substances, and any and all products or by-products, which may 
be derived from said substance or either of them; and for such or any 
of such purposes to buy, exchange, contract for, lease and in any and 
all other ways acquire, take, hold, and own, and to sell, mortgage, lease 
and otherwise dispose of, and to construct, manage, maintain, deal in 
and operate mines, refineries, tanks, machinery, wharves, steam, sailing 
and other vessels or water-craft of every kind, character and descrip- 
tion, and otherwise to deal in, operate, establish, promote, carry on, 
conduct and manage any and all other property and appliances that 
may in any wise be deemed advisable in connection with the business 
of the corporation or any branch thereof, or that may be deemed 
convenient at any time by the board of directors of the corporation. 


7. To buy, exchange, construct, contract for, lease and in any and 
all other ways to acquire, take, hold and own pipe lines and telegraph 
and telephone lines useful or necessary in the judgment of the officers 
of this corporation, for its own business, and to improve, maintain and 
operate the same, and to sell, mortgage, lease or otherwise dispose of 
the same. 


8. To manufacture, buy or otherwise acquire, own, mortgage, sell, 
assign, transfer or otherwise dispose of, trade and deal in and with 
goods, wares and merchandise of every class and description. 


9. To do engineering and contracting in the designing, construc- 
tion, improvement, extension, maintenance and repair of oil or gas 
plants, including pipe lines, tanks and other appliances thereto apper- 
taining; also in the opening, developing and operating of petroleum, 
gas and oil wells, both for the corporation and for others. 


10. To manufacture, buy, sell and otherwise deal in gas and oil 
machinery and appliances; also lumber, stone, brick, steel, iron and 
other materials in connection with the building, erection, construction, 
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development, improvement, extension, maintenance and repair of the 
properties herein enumerated, both for this corporation and for others. 


11. To purchase, exchange, appropriate or otherwise acquire,: 
take, hold and own and to sell, mortgage, lease or otherwise dispose of 
water rights and water supplies, together with the necessary pipe lines, 
reservoirs, dams, ditches and appurtenances useful or necessary, for its 
own business, and to manage, operate, maintain, improve, extend or 
develop such water supplies. 


12. To buy, exchange, contract for, construct, lease, and in any 
and all other ways acquire, take, hold and own, and to sell, mortgage, 
lease and otherwise dispose of transportation line or lines by land or 
water useful or necessary in the judgment of the officers of this corpo- 
ration for its own business, and to manage, operate, maintain, improve, 
extend, and develop the same. 


13. To purchase or otherwise acquire the whole or any part of the 
property, assets, business, good will and rights, and to undertake or 
assume the whole or any part of the bonds, mortgages, franchises, 
leases, contracts, indebtedness, guaranties, liabilities and obligations 
of any person, firm, association, corporation or organization, and to 
pay for the same or any part or combination thereof in cash, shares of 
the capital stock, bonds, debentures, debenture stock, notes and other 
obligations of this corporation or otherwise, or by undertaking and 
assuming the whole or any part of the liabilities or obligations of the 
transferor; and to hold or in any manner dispose of the whole or any 
part of the property and assets so acquired or purchased, and to conduct 
in any lawful manner the whole or any part of the business so acquired 
and to exercise all the powers necessary or convenient in and about the 
conduct, management and carrying on of such business. 


14. To borrow money for any of the purposes of this corporation 
and to issue bonds, debentures, debenture stock, notes or other obliga- 
tions therefor, and to secure the same by pledge or mortgage of the 
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whole or any part of the property of this corporation, whether real 
or personal, or to issue bonds, debentures, debenture stock, notes or 
other obligations without any such security. 


15. To purchase, apply for, register, obtain or otherwise acquire, 
and to hold, own, use, operate, develop and introduce, and sell, lease, 
assign, pledge or in any manner dispose of and in any manner deal 
with and contract with reference to letters patent, patents, patent rights, 
patented processes, designs and similar rights, copyrights, trademarks, 
trade-names and similar rights granted by the United States or any 
other Government or country, or any interest therein, or any inventions, 
and to acquire, own, use, or in any manner dispose of any and all inven- 
tions, improvements, and processes, labels, designs, marks, brands or 
other rights, and to work, operate or develop the same. 


16. To loan money, to guarantee, purchase, acquire, exchange, 
hold, sell, assign, transfer, mortgage, pledge or otherwise dispose of 
shares of the capital stock of, or any bonds, securities or evidences of 
indebtedness created by any corporation or corporations organized 
under the laws of this State or of any other state, or district, or country 
and also bonds or evidences or indebtedness of the United States or 
of any state, territory, dependency, or country or subdivision or 
municipality thereof, and while the owner thereof to exercise all the 
rights, powers and privileges of ownership, including the right to 
vote thereon. 


17. To organize or cause to be organized under the laws of the 
State of Delaware, or of any other state, district, territory, province 
or government, a corporation or corporations for the purpose of accom- 
plishing any or all of the objects for which this corporation is organized, 
and to dissolve, wind up, liquidate, merge or consolidate any such cor- 
poration or corporations or to cause the same to be dissolved, wound 
up, liquidated, merged cr consolidated. 
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18. To purchase, hold, sell, exchange or transfer or otherwise 
deal in shares of its own capital stock, bonds or other obligations from 
time to time to such an extent and in such manner and upon such terms 
as its board of directors shall determine; provided that this corporation 
shall not use any of its funds or property for the purchase of its own 
shares of capital stock when such use would cause any impairment of 
the capital of this corporation, and provided, further, that shares of 
its own capital stock belonging to this corporation shall not be voted 
upon directly or indirectly. 


19. To promote or to aid in any manner, financially or otherwise, 
any corporation or association of which any stocks, bonds or other 
evidences of indebtedness or securities are held directly or indirectly 
by this corporation; and for this purpose to guarantee the contracts, 
dividends, stocks, bonds, notes and other obligations of such other 
corporations or associations; and to do any other acts or things de- 
signed to protect, preserve, improve or enhance the value of such stocks, 
bonds or other evidences of indebtedness or securities. 


20. To act as agent or factor for any person, firm or corporation. 


21. Tocarry on any other lawful business whatsoever which may 
seem to the corporation capable of being carried on in connection with 
the above, or calculated directly or indirectly to promote the interest 
of the corporation or to enhance the value of its properties; and to 
have, enjoy and exercise all the rights, powers and privileges which are 
now or which may hereafter be conferred upon corporations organized 
under the same statutes as this corporation. 


22. To conduct its business (including the holding, purchasing, 
mortgaging, and conveying of real and personal property) in the 
State of Delaware, other States, the District of Columbia, the terri- 
tories, colonies and possessions of the United States and in foreign 
countries; and to maintain such offices whether within or without the 
State of Delaware as may be convenient; provided, however, that 
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nothing herein contained shall be deemed to authorize this corporation 
to construct, hold, maintain or operate within the State of Delaware 
railroads, railways, telegraph or telephone lines, or to carry on within 
said state any public utility business; and provided, further, that this 
corporation shall not acquire or develop land in Palestine, except for 
the purposes of, and in accordance with the terms of, the concession 
granted this corporation in Palestine, and published under Ordinance 
21 of 1946, and any amendments thereto. 

The foregoing clauses shall be construed both as objects and 
powers; and the foregoing enumeration of specific powers shall not 
be held to limit or restrict in any manner the powers of the corpora- 
tion; and it is the intention that the purposes, objects and powers 
specified in each of the paragraphs of this Article Third of this Certi- 
ficate of Incorporation shall, except as otherwise expressly provided, in 
no wise be limited or restricted by reference to or inference under the 
terms of any other clause or paragraph of this Article or of any other 
Article of this Certificate of Incorporation, but that each of the pur- 
poses, objects and powers specified in this Article and each of the 
Articles or paragraphs of this Certificate of Incorporation shall be 
regarded as independent purposes, objects and powers. 


ARTICLE IV. 


The total number of shares of stock which the corporation shall 
have authority to issue is One Hundred Thousand (100,000) ; all of 
such shares shall be without par value. 

The shares of capital stock of this corporation may be issued by 
this corporation from time to time for such consideration as from time 
to time may be fixed by the board of directors of this corporation; and 
all issued shares of the capital stock of this corporation shall be deemed 
fully paid and nonassessable and the holders of such shares shall not be 
liable thereunder to this corporation or its creditors. 

This corporation shall be entitled to treat the person in whose name 
any share is registered as the owner thereof, for all purposes, and shall 
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not be bound to recognize any equitable or other claim to, or interest in, 
such share on the part of any other person, whether or not the corpo- 
ration shall have notice thereof, save as expressly provided by the 
laws of the State of Delaware. 


ARTICLE V. 


The amount of capital with which this corporation will commence 
business is One Thousand Dollars ($1,000). 


ARTICLE VI. 


The names and places of residence of the incorporators are as 
follows : 
Residences 
Wilmington, Delaware 
Wilmington, Delaware 
Wilmington, Delaware 


ARTICLE VII. 


The Corporation shall have perpetual existence. 


ARTICLE VIII. 


The private property of the stockholders shall not be subject to the 
payment of the debts of the Corporation, but shall be exempt from 
corporate liability. 


ARTICLE IX. 


Subject to Article XIV, each stockholder shall have one vote for 
each share of stock registered in his name on the books of the corpora- 
tion, provided, however, that at all elections of Directors of the Cor- 
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poration each stockholder shall be entitled to as many votes as shall 
equal the number of his shares of stock multiplied by the number of 
Directors to be elected and he may cast all of such votes for a single 
director or may distribute them among the number to be voted for, or 
any two or more of them, as he may see fit. 

The stockholders shall have the sole power to make, alter or repeal 
the by-laws and such by-laws, or any provision thereof, shall be amended, 
altered, changed, added to or repealed only with the consent in writing 
of, or pursuant to, a vote of not less than 6634% of the holders of 
shares of capital stock issued and outstanding. 

The number of directors of this Corporation shall be fixed and may 
be altered from time to time as may be provided in the by-laws. In 
case of any increase in the number of Directors, the additional Directors 
may be elected by the Board of Directors to hold office until the next 
annual meeting of the stockholders and until their successors are elected 
and qualify. Incase of vacancies in the Board of Directors the majority 
of the remaining members of the Board may elect Directors to fill such 
vacancies. Any Director may be removed by a vote of not less than 
100% of the holders of shares of capital stock issued and outstanding. 

The officers of this corporation need not be stockholders therein. 


ARTICLE X. 


In furtherance and not in limitation of the powers conferred by 
Statute, the Board of Directors is expressly authorized: 


(a) To fix, determine and vary the amount to be maintained 
as surplus, and subject to the other provisions and requirements 
of this Certificate of Incorporation the amount or amounts to be 
set apart or reserved as working capital. 


(b) To authorize and cause to be executed mortgages and 
liens, without limit as to the amount, on the real and personal prop- 
erty of this corporation. 
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(c) To sell, exchange, assign, convey or otherwise dispose of 
a part of the property, assets and effects of this Corporation less 
than the whole or less than substantially the whole thereof, on 
such terms and conditions as they shall deem advisable, without 
the assent of the stockholders in writing or otherwise. 


(d) With the consent in writing of or pursuant to a vote of 
the holders of not less than 6624% of the shares of capital stock 
issued and outstanding to sell, exchange, assign, transfer and 
convey or otherwise dispose of the whole, or substantially the 
whole of the property, assets, effects and good will of this Corpo- 
ration (including the corporate franchise and other intangible 
property of this Corporation), upon such terms and conditions 
as the Board of Directors shall deem expedient and for the best 
interests of this Corporation. 


ARTICLE XI. 


This Corporation may in its by-laws confer powers upon its Board 


of Directors in addition to the foregoing and in addition to the powers 
and authorities expressly conferred upon them by the laws of the State 
of Delaware. 


ARTICLE XII. 


The stockholders and Board of Directors shall have power, if the 
by-laws so provide, to hold their meetings and to keep the books of 
this corporation (except such as are required by the Law of the State of 
Delaware to be kept in Delaware) and documents and papers of this 
Corporation outside the State of Delaware, and to have one or more 
offices within or without the State of Delaware at such places as may 
be designated from time to time by the Board of Directors. 
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ARTICLE XIII. 


All of the powers of this corporation, insofar as the same may be 
lawfully vested by this Certificate of Incorporation in the Board of 
Directors, are hereby conferred upon the Board of Directors of this 
Corporation. 


ARTICLE XIV. 


1. None of the capital stock of this corporation shall be issued 
or transferred to any citizen or national of, or corporation organized 
under the laws of, any country other than the United States of America 
or one of the States thereof, or the kingdom of Saudi Arabia, or to 
any person or corporation acting in respect of such capital stock under 
the direct or indirect direction or control of or as fiduciary for any 
citizen or national of, or corporation organized under the laws of any 
country other than the United States of America, or one of the States 
thereof, or the Kingdom of Saudi Arabia. 


2. The corporation shall treat as null and void any shares held 
by any citizen or national of, or corporation organized under the laws 
of any country other than the United States of America, or one of 
the States thereof, or the Kingdom of Saudi Arabia, or by any person 
or corporation acting in respect of such capital stock under the direct 
or indirect direction or control of or as fiduciary for any citizen or 
national of, or corporation organized under the laws of any country 
other than the United States of America, or one of the States thereof, 
or the Kingdom of Saudi Arabia. 

The provisions of this article shall be set forth or summarized 
on the back of all certificates covering the capital stock of this 


corporation. 
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ARTICLE XV. 


This certificate of incorporation may be amended, altered, changed, 
added to or repealed in the manner now or hereafter prescribed by 
statute only when authorized by a vote, or written consent, of not less 
than 100% of the holders of shares of capital stock issued and outstand- 
ing and entitled to vote, and all powers conferred by this certificate of 
incorporation on stockholders, Directors and Officers are granted 
subject to this reservation. 


WE, THE UNDERSIGNED, being each of the incorporators herein- 
before named for the purpose of forming a corporation to do business 
both within and without the State of Delaware, and in pursuance of the 
General Corporation Law of the State of Delaware, being Chapter 65 
of the Revised Code of Delaware, and the acts amendatory thereof and 
supplemental thereto, do make this certificate, hereby declaring and 
certifying that the facts herein stated are true, and accordingly have 
hereunto set our hands and seals this 23rd day of July, A. D. 1945. 


In presence of : 
M. RutH MANNERING 
L. E. Gray (SEAL) 
L. H. HermMAN (SEAL) 
S. M. Brown (SEAL) 
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STATE OF DELAWARE 
as: 
County oF NEw CASTLE 


BE IT REMEMBERED, That on this 23rd day of July, A. D. 1945, per- 
sonally came before me, M. Ruth Mannering, a Notary Republic for 
the State of Delaware, L. E. Gray, L. H. Herman and S. M. Brown, 
all of the parties to the foregoing certificate of incorporation, known to 
me personally to be such, and severally acknowledged the said certifi- 
cate to be the act and deed of the signers respectively and that the 
facts therein stated are truly set forth. 


GIVEN under by hand and seal of office the day and year aforesaid. 


M. RutH MANNERING 
Notary Public. 


M. RUTH MANNERING 
Notary Public 
Appointed Feb. 9, 1945 
State of Delaware 
Term Two Years 
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STATE OF DELAWARE 
[Seat] 


OFFICE OF SECRETARY OF STATE 


I, Witi1am J. Storey, Secretary of State of the State of Del- 
aware, do hereby certify that the above and foregoing is a true and 
correct copy of Certificate of Incorporation of the “TRANs-ARABIAN 
Pipe Line Company”, as received and filed in this office the twenty- 
fourth day of July, A. D. 1945, at 9 o’clock A. M. 


[Szax] 


In TESTIMONY WHEREOF, I have hereunto set my hand and official 
seal, at Dover, this thirtieth day of December in the year of 
our Lord one thousand nine hundred and forty-six. 


WIM J. Storey, 
Secretary of State. 








Document 3 


Exuisit B. 


BY-LAWS 


TRANS-ARABIAN PIPE LINE COMPANY 
(As Amended to Date) 
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BY-LAWS 
OF THE 


TRANS-ARABIAN PIPE LINE COMPANY 


ARTICLE I. 
OFFICE. 


SECTION 1. The principal office of the corporation in the State 
of Delaware, shall be No. 100 West Tenth Street, Wilmington, Dela- 
ware. The corporate office at which shall be held all meetings of stock- 
holders and directors shall be, unless otherwise provided, at No. 225 
Bush Street, San Francisco, California, provided however, that meetings 
of the directors may be held at any other place within the United States 
with the consent of a majority of the directors. The board of directors 
may establish such other offices as they may deem advisable. 


ARTICLE II. 


CorPORATE POWERS. 


Section 1. The corporate powers, business and property of this 
corporation shall be vested in and exercised, conducted and controlled 
by a board of eleven (11) directors, who need not be holders of stock 
therein. 

SecTION 2. Except as otherwise provided by law or by the Cer- 
tificate of Incorporation or by the By-laws of this corporation, four 
Directors shall constitute a quorum for the transaction of all business. 


ARTICLE III. 


OFFICERS. 


Section 1. The officers of this corporation shall consist of a 
Chairman of the Board of Directors, a Vice-Chairman of the Board 
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of Directors, a President, one or more Vice-Presidents, Secretary, one 
or more Assistant Secretaries, Treasurer, and one or more Assistant 
Treasurers. More than two offices, other than the offices of the Presi- 
dent and Secretary, may be held by the same person. 


SEecTIon 2. The amount of salary which each of said officers shall 
receive, and the manner and times of its payment shall be fixed and 
determined by the board of directors, and may be altered by said board 
from time to time at its discretion. 


ARTICLE IV. 
PowERs AND DuTIES OF DIRECTORS. 


SEcTIon 1. The board of directors shall have power: 


First: To exercise the powers, conduct the business, and 
control the property of the corporation, in the United States of 
America and elsewhere, either directly or through representatives 
generally or specifically empowered. 


Second: To appoint and remove at pleasure the officers, 
agents and employees of the corporation, prescribe their duties 


fix their compensation, and require from them security for faithful 
service. 


Third: To adopt, make and use a corporate seal, and to pre- 
scribe the forms of certificates of stock, and to alter the forms of 
such seal and such certificates, from time to time, as in their judg- 
ment may seem best. 


ARTICLE V. 
VACANCIES AMONG DIRECTORS. 


SECTION 1. Whenever any vacancy occurs in the office of a direc- 
tor, such vacancy shall be filled by an appointee of the board of directors, 
and the person so appointed shall hold office until his successor is elected. 
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ARTICLE VI. 
ELECTION OF DIRECTORS. 


SEcTION 1. The directors shall be elected annually by the stock- 
holders at the annual meeting of the stockholders. Their term of office 
shall begin immediately after election and shall continue until their 
successors are elected or until a vacancy occurs as aforesaid. All elec- 
tions for directors shall be by ballot. At all elections or votes had for 
any purpose, there must be a majority of the subscribed capital stock 
represented either in person or by proxy in writing, and every person 
acting therein in person or by proxy or representative, must be a stock- 
holder having stock in his own name on the stock books of the 
corporation. 


ARTICLE VII. 
CHAIRMAN OF THE Boarp OF DIRECTORS. 
SECTION 1. The powers and duties of the chairman of the board 
of directors are: 


First: To preside at all meetings of the stockholders and 
at all meetings of the board of directors. 


Second: To call special meetings of the stockholders and 
also of the board of directors to be held at the office or principal 
place of business of the company, at such times as he shall deem 
proper. 


Section 2. In case of the absence or the failure for any cause 
of the chairman of the board of directors to act, the vice-chairman of 
the board of directors shall perform the required duties, and whenever 
such vice-chairman of the board of directors acts, all persons doing 
business in good faith with this corporation may assume that such acts 
were regularly done pursuant to this section, and the corporation shall 
be bound thereby. 
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ARTICLE VIIL. 


PRESIDENT. 


SECTION 1. The powers and duties of the president are: 


First: In case of the absence or failure for any cause of the 
chairman of the board or the vice-chairman of the board to act, 
the president shall perform the required duties and whenever the 
president so acts all persons doing business in good faith with the 
corporation may assume that such acts were regularly done pursu- 
ant to this section and the corporation shall be bound thereby. 


Second: To affix the signature of the corporation to all deeds, 
conveyances, mortgages, leases, promissory notes, contracts, obli- 
gations, certificates and other papers and instruments in writing, 
that may require the same; and to supervise and control, subject 
to the direction of the board of directors, all the officers, agents and 
employees of the company and the affairs thereof. The signature 
of the corporation may also be affixed by any person who may be 
thereunto authorized by the board of directors. 


SECTION 2. In case of the absence or the failure for any cause of 
the president to act, one of the vice-presidents shall perform the re- 
quired duties, and whenever such vice-president acts, all persons doing 
business in good faith with this corporation may assume that such acts 
were regularly done pursuant to this section, and the corporation shall 
be bound thereby. One of the vice-presidents shall also perform the 
required duties of the chairman of the board or the vice-chairman of 
the board in case of the absence or the failure for any cause of such 
officers and the president to act. 


ARTICLE IX. 
SECRETARY. 
SEcTION 1. The powers and duties of the secretary are: 


First: To keep full and complete records of the proceedings of 
the board of directors, and of the meetings of the stockholders. 
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Second: To keep the seal of the corporation and to affix the 
same to all instruments which may require it, and countersign 
all certificates of stock. 

Third: To transfer upon the stock books of the company all 
shares of its stock, provided, however, that no certificate of stock 
shall be issued or delivered, or if issued or delivered, shall have 
any validity whatsoever until and unless it has been signed by 
the president or vice-president of the corporation and the cor- 
porate seal affixed. 

Fourth: Generally to do and perform all such other duties 
as pertain to his office and as may be required by the board of 
directors. 


Section 2. It shall be the duty of the assistant secretaries to assist 
the secretary in the performance of his duties and generally to perform 
such other duties as may be delegated to them by the board of directors. 


ARTICLE X. 
TREASURER. 


Section 1. The powers and duties of the treasurer shall be to keep 
safely all moneys of the corporation which may be deposited from time 
to time with such treasurer, and to pay out said moneys in such manner 
as may be prescribed by the board of directors, and generally to do and 
perform all such other duties as pertain to his office, and as may be 
required by said board. 


SEcTION 2. It shall be the duty of the assistant treasurers to assist 
the treasurer in the performance of his duties and generally to perform 
such other duties as may be delegated to them by the board of directors. 


ARTICLE XI. 


DuTIEs OF OFFICERS. 


Section 1. All the powers and duties hereby, or by law, conferred 
or imposed upon the officers of the corporation, may be exercised and 
performed by them either within the State of Delaware, or elsewhere. 
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ARTICLE XII. 
MEETINGS. 


Section 1. There shall be a regular annual meeting of the stock- 
holders of this corporation, after the year 1945, on the third Tuesday 
in May of each and every year at 11:15 o'clock A. M., of said day, at 
the office of the company in San Francisco, California, provided that 
should said Tuesday fall upon a legal holiday, said annual meeting of 
the stockholders shall be held on the next legal day thereafter ensuing, 
at the same hour and place. At said regular annual meeting, directors 
of this corporation shall be elected to serve for the ensuing year, and 
until their successors are elected and appointed. At all meetings of 
the stockholders (whether regular, special or adjourned), except as may 
be required by the certificate of incorporation or by statute, persons 
representing a majority of the subscribed capital stock, either in per- 
son or by proxy in writing, shall constitute a quorum. At all meetings 
of the stockholders (whether regular, special or adjourned), each stock- 
holder shall have the right to vote in person or by proxy, the number 
of shares standing in his name. All proxies shall be in writing sub- 
scribed by the party entitled to vote the numeber of shares represented 
thereby. Any business which might be done at a regular meeting of 
the stockholders may be done at a special or at an adjourned meeting. 
If no quorum be present at any meeting whatsoever of the stockholders 
(whether regular, special or adjourned) such meeting may be adjourned 
by those present from day to day, and from time to time, until such 
quorum shall be obtained, such adjournment and the reasons therefor 
being recorded in the journal of the board of directors. 

A complete list of the stockholders entitled to vote at the ensuing 
election, arranged in alphabetical order, shall be prepared by the secre- 
tary and filed in the office where the election is to be held as required 
by the laws of Delaware, at least ten days before every election, and 
shall at all times during the usual hours for business and during the 
whole time of said election, be open to examination of any stockholder. 
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SEcTION 2. A regular meeting of the board of directors shall 
take place immediately after each annual meeting of stockholders. 
Special meetings of the board of directors may be called at any time by 
the order of the chairman of the board, the vice-chairman of the board, 
the president or a vice-president, and any one of them shall at any time 
call a special meeting of the board of directors upon the written request 
of two or more of said directors. Any business which might be done 
at a regular meeting of the board of directors may be done at a special 
or at an adjourned meeting of the board. 


Section 3. Notice of any and all regular meetings of the stock- 
holders, or of the board of directors, is hereby dispensed with and no 
notice whatsoever need be given of any such regular meetings. 

Notice of a special meeting of the stockholders shall be in writing 
addressed to each stockholder at his last known address, if known, 
and if not known, then at San Francisco, California, not less than five 
(5) days before the date fixed for such special meeting. 

Notice of a special meeting of the board of directors shall be sent 
by mail or telegraph to each director at his last known address, or if 
not known then at the office of the corporation in San Francisco, Cali- 


fornia, not less than ten (10) days before the date fixed for such 
meeting. 


ARTICLE XIII. 


EXECUTIVE COMMITTEE. 


SEcTION 1. There may be an executive committee of not less than 
three nor more than seven directors, designated by resolution passed 
by the whole board of directors. Said committee may meet at stated 
times or on notice to all by any of their own number. During the 
intervals between meetings of the board of directors, said committee 
shall advise with and aid the officers of the company in all matters 
concerning its interest and the management of its business, and gen- 
erally perform such duties and exercise such powers as may be directed 
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or delegated by the board of directors from time to time. The board 
of directors may delegate to such committee authority to exercise all 
the powers of the board of directors (excepting power to amend the 
by-laws) when the board of directors is not in session. Vacancies in 
the membership of the executive committee shall be filled by the board 
of directors at a regular meeting or at a special meeting called for 
that purpose. The executive committee shall keep regular minutes of 
its proceedings and report the same to the board of directors when 
required. 


ARTICLE XIV. 
CERTIFICATES OF STOCK. 


Section 1. All certificates of stock of the corporation shall be 
signed by the president or vice-president, together with the secretary 
or an assistant secretary of this company, and shall bear its corporate 
seal. 


Section 2. No surrendered certificate shall be cancelled by the 
secretary, unless a new one is issued in lieu thereof, nor shall any new 
certificate be issued in lieu of an old one unless the latter is surrendered 
and cancelled at the same time. If, however, a certificate shall be lost or 
destroyed, the board of directors may order a new certificate issued 
upon such terms, conditions and guaranties as such board may see fit 
to impose. 


SEcTION 3. The company shall not be obliged to issue any certifi- 
cate evidencing, either singly or with other shares, any fractional part 
of a share nor for undivided interests in shares, but it may do so if 
the board of directors shall so resolve. 


SEcTION 4. The person, firm or corporation in whose name the 
stock stands on the books of the company, whether individually or as 
trustee, pledgee or otherwise, may be recognized and treated by the 
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company as the absolute owner of the stock and the company shall in 
no event be obliged to deal with or to recognize the rights or interests 
of other persons in such stock or in any part thereof. 


Section 5. None of the corporate stock of this corporation shall 
be transferred to any person or corporation to whom it is forbidden to 
transfer such shares under the provisions of the Certificate of Incor- 
poration of this corporation. 


Exhibits C, D, and E, being concession agreements between Trans- 
Arabian Pipe Line Company and the governments of Lebanon, Pales- 
tine, and Trans-Jordan, respectively, are not included. 
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OFF-TAKE AGREEMENT 


THIS AGREEMENT, dated the 12th day of March, 1947, between 
ARABIAN AMERICAN Ort Company, a Delaware corporation, having 
an office at 200 Bush Street, San Francisco, California (hereinafter 
called “Seller” ), Socony-Vacuum O1L ComMpaANy, INCORPORATED, a 
New York corporation, having an office at 26 Broadway, New York, 
N. Y. (hereinafter called “Socony”), STANDARD Ort Company, a New 
Jersey corporation, having an office at 30 Rockefeller Plaza, New York, 
N. Y. (hereinafter called “Jersey” ), and Cattex Oceanic LIMITED, 
a Bahamas corporation, having an office at 551 Fifth Avenue, New 
York, N. Y. (hereinafter called “Caltex”), Socony, Jersey, and Caltex 
being hereinafter sometimes referred to collectively as “Buyers” and 
severally as “Buyer”, 


WITNESSETH: 


Wuenreas, Buyers wish to purchase and Seller is willing to sell 
certain minimum quantities of Seller’s annual production (as herein 
defined) of crude oil and refined products in Saudi Arabia; and 


WHEREAS, Buyers wish to obtain and Seller is willing to grant 
options to purchase certain additional quantities of Seller’s said annual 
production ; 


Now, THEREFORE, in consideration of the agreements below stated, 
the parties hereto agree as follows: 


ARTICLE I 


Seller agrees to sell and deliver to each Buyer, and each Buyer 
agrees to purchase and receive or cause to be purchased and received 
from Seller, subject to the terms and conditions hereinafter set forth, 
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during the period of eighteen (18) calendar years commencing on the 
January 1st following the date when a pipeline from Seller’s pro- 
ducing fields in Saudi Arabia to the Mediterranean Sea is ready to 
receive and transport crude oil, the minimum barrels per day of Seller’s 
annual production for each such year as set forth under each Buyer’s 
name in the following table: 


Year Socony Jersey Caltex Jersey 


114,000 228,000 148,500 
114,000 228,000 150,000 
114,000 228,000 y 150,000 
114,000 228,000 , 150,000 
126,000 252,000 150,000 
42,700 128,100 256,200 150,000 
44,200 132,600 265,200 , 150,000 
45,700 137,100 274,200 150,000 
48,000 144,000 288,000 150,000 300,000 


OONAUS WH 


“Barrel”, as used in this agreement, means a quantity of forty- 
two (42) United States standard gallons of two hundred thirty-one 
(231) cubic inches at sixty degrees Fahrenheit. 

For the purpose of computing Seller’s total annual production, 
the quantity purchased by each Buyer, and the credit to any Buyer 
under Article IV, the quantity of the refined products so produced or 
purchased shall be converted to crude oil in accordance with Seller’s 
accounting policies and procedures as prescribed from time to time 
by Seller’s board of directors. 

The total quantity which each Buyer agrees to purchase during 
each full year based on the foregoing table is hereinafter referred to 
as its “Annual Minimum”. 

Socony, Jersey, and Caltex, in purchashing their Annual Mini- 
mums, may purchase ten percent (10%), thirty percent (30%), and 
sixty percent (60%), respectively, of the several grades of crude oil 
and refined products produced by Seller in any calendar year. Any 
reference hereinafter made to a Buyer’s “Purchase Percentage” means 
the percentage for such Buyer set forth in the preceding sentence. 

For the purpose of determining whether each Buyer has taken its 
Annual Minimum for any particular year: 
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(a) Any quantity rejected for failure to meet the specifica- 
tions established by Seller for the particular grade of crude oil or 
refined product (unless an equal quantity meeting such specifica- 
tions or acceptable to Buyer is substituted therefor), and any quan- 
tity which any Buyer has nominated for delivery in that year in 
accordance with this agreement and Seller fails to deliver during 
that year, shall be considered as having been taken by such Buyer 
during the said year; and 


(b) At the option of each Buyer, any part of the quantity 
taken by it in the first three months of any calendar year may be 
credited as a part of its takings either for that year or, for the 
purpose of making up any deficiency in its Annual Minimum, for 
the preceding calendar year, but not for both. 


ARTICLE II 


(a) Seller hereby grants to each Buyer an option to purchase its 
Purchase Percentage of (1) any quantity of crude oil and refined 
products produced by Seller in any year of the eighteen (18) calendar 
year period mentioned in Article I in excess of the total of the Annual 
Minimums for all Buyers for that year, and (2) Seller’s annual pro- 
duction of crude oil and refined products for each year after the said 
eighteen (18) year period so long as Seller produces crude oil in Saudi 
Arabia. The option granted by this paragraph is hereinafter referred 
to as “Option A”’. 


(b) Seller further grants to each Buyer for each year during the 
entire period stated in paragraph (a) of this Article, in which such 
Buyer has purchased the full quantities available to it under said para-- 
graph, an option to purchase in addition to the quantities so purchased 
a proportionate share (divided in proportion to their Purchase Percent- 
ages between each Buyer desiring to purchase under this paragraph 
(b)) of the crude oil and refined products included in the options of, but 
not taken by, any other Buyer or Buyers. The option yranted by this 


paragraph is referred to hereinafter as “Option B”’. 
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(c) The above options shall be exercised in the following manner : 


(1) Seller shall furnish to each Buyer, at least seven (7) 
months prior to the first day of each calendar year, an estimate 
which shall state separately the quantity of each grade of crude 
oil and refined products available for said calendar year. At least 
six (6) months prior to the first day of said calendar year, each 
Buyer shall notify Seller of the total quantity, if any, of each such 
grade to be purchased by such Buyer under “Option A”’. 


(2) Within thirty (30) days after receipt of said notices 
from all of the Buyers, Seller shall advise each Buyer of the quan- 
tity and grade of any additional crude oil and refined products 
which it estimates will be available to each Buyer under paragraph 
(b) of this Article. Each Buyer shall then notify Seller, at least 
three (3) months prior to the first day of said calendar year, of 
the additional quantities, if any, of each such grade to be bur- 
chased by it during said calendar year under “Option B”. Ifa 
balance still remains available, Seller shall notify each Buyer 
promptly thereof, and each Buyer shall notify Seller promptly of 
any further additional quantities of each such grade it will pur- 
chase under said “Option B.” Seller shall thereafter promptly 
notify each Buyer of the total quantities allocated to it. 


(3) Each Buyer shall be entitled to purchase under “Option 
A” and “Option B” its Purchase Percentage or proportionate share 
(as provided in paragraphs (a) and (b) of this Article) of each 
grade of crude oil and refined products available. 


(4) In the event that Seller’s actual annual production for 
any years is insufficient to meet the total of the quantities which 
Buyers exercise their right to purchase under this Article, said 
quantities shall be reduced in proportion to the quantities they have 
so undertaken to purchase. 


(5) Seller shall furnish to each Buyer from time to time 
during each calendar year a statement of the additional quantities, 
if any, of each grade of crude oil and refined products available 
during the year for purchase. Within ten days after receipt of 
each such notice, each Buyer shall notify Seller of the quantities, 
if any, thereof which it desires to purchase. 
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ARTICLE III 


Seller’s “annual production”, as such term is used in this agree- 
ment, shall mean and include: 


(a) Crude Ou: 


(1) All net crude oil produced and saved and run from field 
storage in any calendar year (after deducting (a) water and for- 
eign substances, (b) the oil consumed in such year in the customary 
operations of Seller’s installations within Saudi Arabia, (c) the 
oil required in such year for fulfilling Seller’s contracts, existing 
as of the date of this agreement, for the sale of crude oil, and (d) 
the oil processed by Seller in its refineries and processing plants 
in Saudi Arabia) in all of the following areas in Saudi Arabia: 


All of eastern Saudi Arabia, from its eastern boundary 
(including islands and territorial waters) westward to the 
westerly edge of the Dahana, and from the northern bound- 
ary to the southern boundary of Saudi Arabia, provided that 
from the northern end of the westerly edge of the Dahana the 
westerly boundary of the area in question shall continue in a 
straight line north thirty degrees west to the northern bound- 
ary of Saudi Arabia, and from the southen end of the westerly 
edge of the Dahana such boundary shall continue in a straight 
line south thirty degrees east to the southern boundary of 
Saudi Arabia; 


All that portion of Northern Saudi Arabia south of Iraq 
and south and east of Transjordania which is bounded on the 
east, south, and west by the following lines: (a) on the east, 
by a line commencing at the northern end of the westerly edge 
of the Dahana and running in a straight line north thirty 
degrees west to the northern boundary of Saudi Arabia; (b) 
on the south, by a line commencing at the northern end of the 
westerly edge of the Dahana and running in a westerly direc- 
tion along the northern edge of the Great Nefud (leaving the 
Great Nefud outside) to the northwest corner thereof. and 
thence in a straight line, passing through Tebuk, to the eastern 
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boundary of the area covered by the Concession granted on 
the 9th day of July, 1936, to the Petroleum Concessions, 
Limited; and (c) on the west, by a line commencing at the 
point where the straight line mentioned above joins the east- 
ern boundary of the area covered by the Concession granted 
to the Petroleum Concessions, Limited, and thence running in 
a northerly direction, along the eastern boundary of the area 
covered by the Concession granted to the Petroleum Conces- 
sions, Limited, until it reaches the present northern limits 
of the territory under the administration of Saudi Arabia, 
which adjoins the southern end of Transjordania; 

All that southern portion of Saudi Arabia which is 
bounded on the east, north, west and south by the following 
lines: (a) on the east, by a line commencing at the southern 
end of the westerly edge of the Dahana and running in a 
straight line south thirty degrees east to the southern bound- 
ary of Saudi Arabia; (b) on the north, by a line commenc- 
ing at the southern end of the westerly edge of the Dahana 
and running in a westerly direction, fifty kilometers south of 
the most southernly branch of the Wadi Dawasir, to a point 
fifty kilometers south of the source of the Wadi Dawasir 
and thence continuing in a straight line to the northeast cor- 
ner of the boundary line between Yemen and Saudi Arabia; 
(c) on the west, by a line commencing at the point where the 
straight line mentioned above joins the northeast corner 
of the boundary line between Yemen and Saudi Arabia, and 
thence running in a southerly direction, along the eastern 
boundary of the Kingdom of Yemen, until it reaches the 
southern boundary of Saudi Arabia; and (d) on the south, 
by a line running along the southern boundary of Saudi 
Arabia between the most southernly limits of the lines men- 
tioned under (a) and (c) above; plus 


(2) All that proportion of the net crude oil produced and 
saved and run from field storage by Seller in any calendar year 
(subject to deductions as described in paragraph (1) above) from 
all the territory known as the Saudi Arab-Kuwait Neutral Zone, 
including islands and territorial waters, if any, which are or may 
become a part thereof, and all the territory known as the Saudi 
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Arab-Iraq Neutral Zone, as is represented by the Saudi Arabian 
Government’s interest in the said Neutral Zones; plus 


(b) Refined products: 


All products processed and saved in any calendar year by 
Seller in its refineries and processing plants in Saudi Arabia 
(such products being referred to in this agreement as “refined 
products”), after deducting (a) all such products consumed in 
such year in Seller’s customary operations within Saudi Arabia, 
(b) all such products to be provided free in such year by Seller 
to the Saudi Arabian Government, (c) all such products sold in 
such year by Seller for local consumption in Saudi Arabia, and 
(d) all such products required in such year for fulfilling Seller’s 
contracts existing as of the date of this agreement. 


ARTICLE IV 


The prices to be paid to Seller by Buyers for all crude oil and 
refined products sold to Buyers shall be those established from time 
to time by Seller’s board of directors in accordance with the principle 
that Seller should be run for its own benefit as a separate entity. Prices 
established by Seller’s board of directors shall not be changed oftener 
than monthly on 10 days notice to each Buyer. Such prices shall be the 
same for all Buyers taking delivery of the same product of equal quality 
at the same place in the same manner and under the same conditions 
during the period such prices are in effect. Price differentials between 
crude oil and products delivered at different places or in different 
manners or under different conditions shall be so fixed by Seller’s 
board of directors as to cause no discrimination between Buyers. Such 
prices shall be subject to adjustment only as follows: 


For each year in which an Annual Minimum is applicable under 
Article I hereof, Seller shall determine the percentage by which any 
Buyer shall have failed to take its Annual Minimum. Each Buyer shall 
be entitled to be credited with any amount by which the price of the 
“excess quantity” taken by it during the year (computed at the average 
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price per barrel of all crude oil purchased by such Buyer hereunder in 
said year) exceeds the sum of (1) Seller’s cost of production of such 
quantity in said year (such cost of production to be determined as 
provided in Article V hereof) and (2) fifteen cents per barrel. “Excess 
quantity” as used in the preceding sentence means the quantity which 
represents (1) a percentage of such Buyer’s Annual Minimum equal to 
the excess of the percentage (not over 100%) of its Annual Minimum 
taken by it over the percentage of Annual Minimum taken by the Buyer 
taking the smallest percentage of its Annual Minimum (2) multiplied 
by the quantity of its Annual Minimum ¢ekea b¥ # 


ARTICLE V 


Cost of production for the purpose of the preceding Article will be 
determined on an annual basis by independent certified public account- 
ants (selected by Seller and all Buyers) in accordance with Seller’s 
accounting policies and procedures as prescribed from time to time by 
Seller’s board of directors. 


ARTICLE VI 


Seller agrees to deliver said crude oil and refined products to 
Buyer and each Buyer agrees to receive the same or cause the same to 
be received from Seller in accordance with quarterly schedules to be 
mutually agreed upon; provided, however, that Seller, while according 
non-discriminatory treatment to Buyers, shall not be required to furnish 
a quantity exceeding the capacty of its storage and other facilities. 
Seller, at Buyer’s expense, shall secure and deliver to the Buyer all 
export permits, certificates of origin, consular invoices and the like 
which may be required by the Buyer in respect to the crude oil and re- 
fined products sold and delivered hereunder. 

Deliveries under this agreement shall be made in the following 
manners (at the Buyer’s option) : 


(1) Free at side of vessels to be supplied by the Buyer at 
Seller’s marine loading terminal at Ras Tanura, Saudi Arabia (or 
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at any other marine loading terminal that may be established or 
used by Seller on the Persian Gulf in Saudi Arabia or the Kuwait 
Neutral Zone). 


(a) Bulk crude oil and refined products shall be delivered 
and received at permanent hose connection of the Buyer’s ves- 
sels. Cargo shall be pumped aboard at Seller’s expense and at 
Seller’s risk as far as the vessel’s permanent hose connection, 
beyond which point all responsibility for cargo and any loss 
caused to or by the same shall be the responsibility of the Buyer ; 


(b) Packaged crude oil and refined products shall be 
delivered and received on dock within reach of ship’s loading 
facilities, at which point all responsibility shall be that of the 
Buyer. 


The Buyer shall give Seller not less than thirty (30) days’ 
notice prior to the estimated arrival date of each ship to be loaded 
at Seller’s loading terminal, specifying the name of the ship, the 
estimated arrival date, and the grade and quantity of crude oil or 
refined products to be loaded (10% more or less Buyer’s option). 


All vessels arriving at Seller’s loading ports shall be furnished 
with berths free of all charges in the order of their arrival, subject 
to the usual priority of mail or government vessels. The berth 
provided shall be such that a ship having a draft not in excess of 
thirty-two (32) feet can safely reach and leave and always lie 
safely afloat. Each vessel shall vacate her berth as soon as load- 
ing of cargo has been completed ; otherwise, unless vessel’s failure 
to vacate berth arises from one of the causes specified in Article 
IX, Buyer shall reimburse Seller for all demurrage Seller is 
obligated to pay and does actually pay other vessels awaiting turn 
by reason of delay in docking such other vessels. 

Seller shall deliver cargo to the vessel, weather and vessel’s 
facilities permitting, at such rate per running hour (not less than 
5000 barrels for crude oil) and at such times as is customary, holi- 
days excepted, having regard to the custom of the port. If required 
by the Buyer, Seller will deliver cargo at any other time, provided 
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law, port regulations and the master of the vessel permit, and pro- 
vided the Buyer pays any extra expenses. 

If Buyer’s vessel is detained at loading port by Seller’s default, 
Seller shall reimburse the Buyer, within sixty (60) days after 
demand, for demurrage at the commercial rate applying at the 
time. No demurrage shall be paid for any delays arising from 
any of the causes specified in Article IX. 

The Master or his representative shall give Seller notice in 
writing during ordinary business hours that the vessel is ready 
to load cargo, berth or no berth, and lay time shall commence upon 
the expiration of six (6) hours after receipt of such notice, or 
upon commencement of loading whichever occurs first. If notice 
of readiness is given at 4:00 P. M. (local time) or earlier, the 
six (6) hours shall be continuous hours; but if after 4:00 P. M. 
the six (6) hours shall be daylight hours, daylight being between 
sunrise and sunset. 

Any lighterage required by the vessel at loading port shall be 
at the risk and expense of the Buyer. 


(2) F-.o. b. Seller’s shipping tanks or other distributing facili- 
ties at points of delivery to pipe lines (other than pipe lines oper- 
ated by the Seller) in Saudi Arabia or the Kuwait or Iraq Neutral 
Zones, to the extent permitted by Seller’s facilities to and at such 
points of delivery. Title shall pass when the crude oil or other 
product is delivered from facilities owned or controlled by Seller 
into facilities not so owned or controlled, and all risk thereafter 
shall be on the Buyer. 


(3) In such other manner and at such other points as may be 
mutually agreed upon. 


ARTICLE VII 


Payments under this agreement shall be made in United States 
currency, at such place in the United States and in such manner as 
Seller shall designate, within thirty (30) days after the end of each 
calendar month and shall cover all deliveries made during such calen- 
dar month. Such payments shall be made at the prices, as of the dates 
of delivery, established by Seller’s Board of Directors as provided in 
Article IV. Within six (6) months after the end of each calendar year, 





ANTITRUST AND MONOPOLY PROBLEMS 1147 


Seller shall pay to each Buyer any amount accruing to such Buyer by 
reason of the provisions of the last paragraph of said Article. 


ARTICLE VIII 


The quantity of the bulk crude oil and refined products delivered 
hereunder at Seller’s marine loading terminal or terminals shall be 
measured according to Seller’s shore tank measurements gauged im- 
medately before and after delivery. In determining the net volume 
of crude oil and refined products so delivered, adjustment in volume to 
sixty (60) degrees Fahrenheit, owing to differences in temperature, 
shall be made in accordance with National Standard Petroleum Oil 
Tables Circular C. 410 (or the currently effective circular superseding 
the same), United States Department of Commerce, National Bureau 
of Standards. Each Buyer shall have the right to measure (at its own 
expense) the quantity jointly with Seller in Seller’s shore tanks. The 
quantity of the bulk crude oil and refined products delivered hereunder 
at points other than the above shall be determined in such manner as 
shall be mutually agreed. 

Each Buyer shall have the right to inspect (at its own expense), 
jointly with Seller and before delivery, the grade of any crude oil or 
refined products to be delivered hereunder; otherwise the grade shall 
be determined by Seller. Tests for grade, unless otherwise mutually 
agreed upon, shall be made according to the latest Standard or Ten- 
tative Standard Methods of the American Society for Testing Ma- 
terials which may be available in official publications of the Society 
at the time such tests are made. Each Buyer shall have the right to 
reject crude oil or refined products not of the grade to which the Buyer 
is entitled. 

Should a regularly licensed petroleum inspector be employed here- 
under by mutual agreement, the fee shall be divided equally. 

The determination of quantity and grade so made snall be fiual, 
conclusive and binding and the quantity and graae so determined shall 
be deemed to be the quantity and grade delivered. 
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ARTICLE IX 





Sellers shall not be obligated to deliver or any Buyer obligated to 
receive any of the crude oil or refined products covered by this agree- 
ment when and while and to the extent that Seller is prevented from 
or hindred in producing, refining or making delivery, or that such 
Buyer is prevented from or hindered in receiving, due to acts of God, 
fire, explosions or other catastrophes, storms, war, blockades, quaran- 
tine restrictions, embargoes, strikes or other labor disturbances, total 
or partial failure or shortage of crude oil production, loss or shortage 
of transportation facilities, breakdown of machinery, equipment or 
plant not caused by the negligence of the Seller, commandeering of raw 
materials, products, plants or facilities, or by any other similar or 
different acts of civil or military authorities, or by any causes beyond 
the control of the party whether similar to the causes herein specified 
or not; provided, however, that none of the causes herein shall affect 
a Buyer’s obligation to pay for crude_oil and refined products delivered 
to it under this agreement; and provided further that in the event of 
the failure of any Buyer to receive its Annual Minimum, the right of 
any other Buyer to the price adjustments provided in Article IV shall 
not be affected by anything herein. In the event that any party is, 
wholly or in part, so prevented from or hindered in carrying out its 
obligations under this agreement, such party shall give written notice 
by the most expeditious means as soon as possible after the occurrence 
of the causes relied on, giving full particulars of the reasons for such 
prevention or hindrance. 


ARTICLE X 


No damages shall accrue to Seller for any failure of any Buyer to 
take delivery hereunder, but if a Buyer for any reason shall fail to 
make any payment as herein provided, such Buyer shall be liable 
to Seller for the amount thereof plus interest at the rate of three 
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per cent (3%) per annum and Seller may suspend deliveries to such 
Buyer until payment of all amounts in respect of which such Buyer may 
be in arrears. 

The waiver by one party of any breach of any provision of this 
agreement by any other party shall not be deemed a waiver of any sub- 
sequent or continued breach of such provision, or of the breach of any 
other provision hereof. 


ARTICLE XI 


This agreement and the rights arising hereunder shall not be 
assignable without the approval in writing of the other parties hereto 
except to a corporation, the stock of which is owned 100% by one or 
more of the parties hereto. No assignment hereunder shall relieve the 
assignor of obligations assumed under this agreement. 


ARTICLE XII 


Simultaneously with the execution of this agreement, Seller is 
entering into two agreements of even date herewith (hereinafter called 
the “Stock Subscription Agreements”) namely: 


(1) Agreement with Jersey, pursuant to which, subject to 
the happening of certain conditions precedent, Jersey will agree 
to subscribe for 3,500 shares of capital stock of Seller and to 
pay $76,500,000 therefor and Seller will agree to accept such 
subscription and upon receipt of the subscription price to issue 
such shares; all as more specifically set forth in said Agreement. 


(2) Agreement with Socony, pursuant to which, subject to 
the happening of certain conditions precedent, Socony will agree 
to subscribe for 1,16624 shares of capital stock of Seller and to 
pay $25,500,000 therefor and Seller will agree to accept such 
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subscription and upon receipt of the subscription price to issue such 
shares ; all as more specifically set forth in said Agreement. 


If said Stock Subscription Agreements are terminated as provided 
in paragraphs 10 or 11 of each, then from and after the date of such 
terminations this agreement shall be of no further force or effect. 


ARTICLE XIII 


The parties intend to enter into a “Processing Agreement” pur- 
suant to which crude oil purchased by Buyers from Seller will be proc- 
essed for Buyers by Seller in its Ras Tanura refinery upon terms and 
conditions to be negotiated. It is agreed that upon the execution of 
such a Processing Agreement this agreement will be considered revised 
to eliminate all provisions herein which deal with sales of refined 
products. 


ARTICLE XIV 


This agreement shall be construed, and the obligations and liabili- 
ties of the parties determined, in accordance with the law of the State 
of New York, except that the question of whether the event mentioned 
in Article XII has occurred shall be governed by English law. 


ARTICLE XV 


All notices required or permitted to be given under this agreement 
shall be in writing addressed to the parties at their addresses as set 
forth above. Where notice is given by cable, wire, radiogram or air 
mail, a confirmation shall be sent in each case by regular mail. Notices 
shall be deemed to have been given upon receipt thereof by the addressee. 

Any party may change its address for notices by giving notice 
thereof to the others in the manner herein prescribed. 
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In WitNEsS WHEREOF, Seller and Buyers have executed this 
agreement, in quadruplicate, as of the date first above written. 


ARABIAN AMERICAN OIL COMPANY, 
By J. H. MacGareEcILi 
Vice President 
Socony-VacuuM O1L CoMPANY, INCORPORATED, 
By B. B. JENNINGS 
President 
STANDARD OIL CoMPANY, 
By OrviLLE HARDEN 
Vice President 
CaLTEX OCEANIC LIMITED, 


By C. E. OLmstep 
Vice President 
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Document 5 


INTERIM OFF-TAKE AGREEMENT. 


THIS AGREEMENT, dated the 12th day of March, 1947, between 
ARABIAN AMERICAN O1L Company, a Delaware corporation, having 
an office at 200 Bush Street, San Francisco, California (hereinafter 
called ‘“Seller”), Socony-Vacuum O1L Company, INCORPORATED, a 
New York corporation, having an office at 26 Broadway, New York, 
N. Y. (hereinafter called “Socony”), STANDARD O1L CoMPANY, a 
New Jersey corporation, having an office at 30 Rockefeller Plaza, 
New York, N. Y. (hereinafter called “Jersey” ), and CALTEX OCEANIC 
LIMITED, a Bahamas corporation, having an office at 551 Fifth Avenue, 
New York, N. Y. (hereinafter called “Caltex’”’), Socony, Jersey, and 
Caltex being hereinafter sometimes referred to collectively as “Buyers” 
and severally as “Buyer”’, 


WITNESSETH: 


WuHenreas, the parties hereto are simultaneously entering into an 
agreement (hereinafter called “Off-Take Agreement”), whereby Seller 
agrees to sell and Buyers agree to purchase certain minimum quantities 
of Seller’s annual production of crude oil and refined products and 
whereby Seller grants to Buyers options to purchase certain additional 
quantities of Seller’s said annual production; 


WHEREAS, the parties desire to enter into an agreement whereby 
Seller will sell and Buyers will purchase or have options to purchase, 
on the terms and conditions hereinafter set forth, certain quantities 
of Seller’s production of crude oil and refined products for the period 
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between the execution of this agreement and the date on which the 
Off-Take Agreement becomes effective ; 


Now, THEREFORE, in consideration of the agreements below stated, 
the parties hereto agree as follows: 


ARTICLE I. 


1. Seller agrees to sell and deliver to Caltex and Caltex agrees 
to purchase and receive or cause to be purchased and received from 
Seller, subject to the terms and conditions hereinafter set forth, during 
the period beginning with the date hereof and terminating on the date 
the Off-Take Agreement becomes effective, such quantities of crude oil 
as Caltex shall require (a) to supply up to approximately 100,000 
barrels per day for the Bahrein refinery of The Bahrein Petroleum 
Company Limited and (b) to satisfy the offshore crude commitments 
of Caltex (including Commitments of Seller which Caltex, or its 
affliated companies, Caltex Oil Products Company or California Texas 
Oil Company, Limited has assumed) existing on the date hereof. 


2. Seller agrees to sell and deliver to Jersey and Socony, and 
Jersey and Socony respectively agree to purchase and receive or cause 
to be purchased and received from Seller, subject to the terms and 
conditions hereinafter set forth, during the period beginning with the 
date hereof and terminating on the date the Off-Take Agreement 
becomes effective, the following quantities of crude oil: 


Jersey Socony 
BPD BPD 
1947 
Pe Peer 12,000 13,100 
An es 12,000 14,000 
a a ead 5 15,000 14,000 
PE eT eee 15,000 14,000 


RS 15,000 14,000 
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Jersey Socony 
BPD BPD 


1948 
lst Half 15,000 14,000 
2nd Half 20,000 14,000 


1949 
ist Half 25,000 16,000 
2nd Half 25,000 16,000 


ARTICLE II. 


1. Seller hereby grants to Caltex an option to purchase Seller’s 
excess production of crude oil for the years 1947, 1948 and 1949. 

By the term “excess production” is meant the difference between 
Seller’s actual production and the total of the following quantities: 
(a) requirements for operating Seller’s Ras Tanura refinery and for 
local consumption, (b) requirements to satisfy the off-shore commit- 
ments of Seller (not assumed by others) existing on the date hereof, 
(c) requirements of Caltex as provided for in Article I, and (d) require- 
ments of Jersey and Socony as provided for in Article I. 


2. Caltex hereby grants to Jersey and Socony respectively the 


option to purchase from Caltex, at cost to it, the following quantities of 
crude oil out of Seller’s excess production referred to in the preceding 
paragraph: 
Jersey Socony 
BPD BPD 
1947 
August 5,000 0 
September 5,000 0 
October 2,000 0 
November 2,000 0 
December 2,000 3,000 


1948 
2,000 5,000 
2nd Half 5,000 8,000 
1949 


lst Half 5,000 8,000 
2nd Half 5,000 8,000 
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3. The above options shall be exercised in the following manner: 


(a) Within fifteen (15) days after the execution of this agree- 
ment, Seller shall notify Buyers of its excess production of crude 
oil for the balance of the year 1947. Within fifteen (15) days after 
the receipt of said notice, Jersey and Socony shall notify Caltex as 
to what‘portion of the quantities of crude referred to in Paragraph 
“2” above they intend to purchase from Caltex during said period. 
Within ten (10) days after receipt of said notices from Jersey and 
Socony, Caltex shall notify Seller of the quantity of crude oil (in- 
cluding the quantities desired by Jersey and Socony as specified in 
their notices to Caltex) it desires to purchase out of such excess 
production. The balance, if any, of excess production shall be 
available for sale first to Jersey and Socony in the proportions of 
three to one, respectively. 


(b) For the years 1948 and 1949, Seller shall notify Buyers, 
at least seven months prior to the first day of each of said years, 
of its excess production for said years. Within thirty (30) days 
after receipt of said notice, Jersey and Socony shall notify Caltex 
as to what portion of the quantities of crude referred to in Para- 
graph “2” above they intend to purchase during the said years. 
Within ten (10) days after receipt of said notices from Jersey 
and Socony, Caltex shall notify Seller of the quantity of crude 
oil (including the quantities desired by Jersey and Socony as 
specified in their notices to Caltex) it desires to purchase out of 
such excess production. The balance, if any, of excess production 
shall be available for sale first to Jersey and Socony in the pro- 
portion of three to one, respectively. 


ARTICLE III. 


1. Seller hereby grants to Caltex the option to purchase the total 
quantities of refined products manufactured by Seller at its Ras Tanura 
Refinery, less requirements within Arabia of Seller and the Saudi 
Arabian Government, for the period commencing on the execution of 
this agreement and terminating December 31, 1947. 
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2. Seller hereby grants to Jersey and Socony in the proportions 
of three to one, respectively, the option to purchase such quantities 
of refined products as are represented by the difference between the 
total quantity of refined products manufactured by Seller less require- 
ments within Arabia of Seller and the Saudi Arabian Government and 
the quantities purchased by Caltex during the period mentioned in the 
preceding paragraph. 


3. The above options shall be exercised in the following manner: 


(a) Within thirty (30) days after the execution of this agree- 
ment, Seller shall notify Caltex of the total quantities of refined 
products Seller will have available for the year 1947, and, within 
thirty (30) days after receipt of said notice, Caltex shall notify 
Seller of the total quantities of refined products it desires to pur- 
chase for said period. 


(b) If a balance of refined products remains available, Seller 
shall notify Jersey and Socony promptly thereof, and.Jersey and 
Socony shall, within ten (10) days after receipt of such notice, 
advise Seller of the quantities they desire to purchase. 


ARTICLE IV. 


The prices to be paid to Seller by Buyers for all crude oil and 
refined products sold to Buyers shall be established in the same manner 
as provided for in the first paragraph of Article IV of the Off-Take 
Agreement, except that in respect to refined products sold by Seller to 
Caltex during the year 1947 for resale under commitments of Caltex or 
its affiliated companies mentioned in paragraph 1, Article I of this 
agreement existing on the date hereof the prices therefor shall be 
determined in the same manner as those provided for in contract hereto- 
fore in effect between Seller and California Texas Oil Company, Limited. 


ARTICLE V. 


Simultaneously with the execution of this agreement, Seller is enter- 
ing into two agreements of even date herewith (hereinafter called the 
“Stock Subscription Agreements”) namely: 
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(1) Agreement with Jersey pursuant to which, subject to the 
happening of certain conditions precedent, Jersey will agree to 
subscribe for 3,500 shares of capital stock of Seller and to pay 
$76,500,000 therefor and Seller will agree to accept such sub- 
scription and upon receipt of the subscription price to issue such 
shares; all as more specifically set forth in said Agreement. 

(2) Agreement with Socony pursuant to which, subject to 
the happening of certain conditions precedent, Socony will agree 
to subscribe for 1,16624 shares of capital stock of Seller and to 
pay $25,500,000 therefor and Seller will agree to accept such 
subscription and upon receipt of the subscription price to issue 
such shares; all as more specifically set forth in said Agreement. 


If said Stock Subscription Agreements are terminated as provided 
in paragraphs 10 or 11 of each, then from and after the date of such 
terminations this agreement shall be of no further force or effect. 


ARTICLE VI. 


The parties hereto intend to enter into a “Processing Agreement” 
pursuant to which crude oil purchased by Buyers from Seller will be 
processed for Buyers by Seller in its Ras Tanura Refinery upon terms 
and conditions to be negotiated. It is agreed that such a Processing 
Agreement will provide, among other things, that after providing for 
requirements within Arabia of Seller and the Saudi Arabian Govern- 
ment, Caltex shall be entitled to 60 per cent, Jersey 30 per cent, and 
Socony 10 per cent of the capacity of said refinery and that such Proc- 
essing Agreement shall become effective January 1, 1948. 

Seller grants each Buyer an option, prior to all other options and 
agreements to purchase provided for herein, to purchase during 1948 
and all subsequent years a sufficient amount of crude to provide for 
such Buyer’s requirements for processing in said Ras Tanura Refinery. 


ARTICLE VII. 


1. In the event the Off-Take Agreement does not become effective 
by January 1, 1950 and Jersey and Socony have not theretofore pur- 
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chased shares of Seller as provided in the Stock Subscription Agree- 
ments, Seller shall continue to sell and Buyers shall continue to purchase 
crude oil produced by Seller in such quantities, for such period of time, 
and on such terms and conditions as shall be mutually agreed upon. 


2. In the event that the Offtake Agreement has not become effec- 
tive and Jersey and Socony have purchased shares of Seller as provided 
in the Stock Subscription Agreements, then from the time of such 
purchase, crude oil produced by Seller shall be applied in the following 
order of priority: 


First: To the requirements in Arabia of Seller and the 
Saudi Arabian Government for crude oil and refined products. 


SEconD: To supply the amounts required by the Buyers for 
processing in the Ras Tanura Refinery as provided in Article VI. 


Turirp: To supply up to approximately 100,000 bbls. per day 
for the Bahrein Refinery mentioned in paragraph 1, Article I 
of this agreement. 


FourtH: To satisfy the offshore commitments (existing at 
the date of the purchase of said shares), of Seller and Caltex 
and its affiliated Companies mentioned in paragraph 1, Article I 
of this agreement. 


FirtH: Of the remainder at the option of Jersey and Socony 
in the proportions of 3 to 1 respectively for sale to Jersey and 
Socony until Jersey shall have purchased under this paragraph 
2 30% and Socony shall have purchased under this paragraph 
2 10% of the difference between Seller’s total crude production and 
quantities required under Subdivision First. 


S1xtH: The remainder at the option of the Buyers for sale 
to them in the proportions 10% to Socony; 30% to Jersey and 
60% to Caltex respectively. 


When crude is available for sale under Subdivisions fifth and sixth 
hereunder, Seller shall notify the Buyers concerned of the estimated 
amounts available, as far in advance as reasonably practical. Within 
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30 days after receipt of said notice, each Buyer concerned shall notify 
Seller as to the amount it intends to purchase under these provisions. 


ARTICLE VIII. 


In so far as applicable, all the provisions of Articles VI, VII, VIII, 
IX, X, XI, XII, XIV, and XV of the Off-Take Agreement shall be 
binding upon the parties to the same extent as if incorporated herein. 


In Witness WHEREOF, Seller and Buyers have executed this 
agreement, in quadruplicate, as of the date first above written. 
ARABIAN AMERICAN OIL CoMPANY, 
By J. H. MacGargciILy 
Vice-President 
Socony-VacuuM O1L ComPANny, 
INCORPORATED, 
By B B JENNINGS 
President 
STANDARD O1L CoMPANY, 
By OrviLLeE HARDEN 
Vice-President 
CaLTEX OcEANIC LIMITED, 


By W.H. PincKarp 
President 
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Document 6 


PIPELINE AGREEMENT. 


AGREEMENT made this 12th day of March, 1947, by and among 
TRANS-ARABIAN PIPE LINE CoMPANY, a Delaware corporation, having 
an office at 200 Bush Street, San Francisco, California (hereinafter 
called ‘““Trans-Arabian”), STANDARD Or, Company, a New Jersey 
corporation, having an office at 30 Rockefeller Plaza, New York, New 
York (hereinafter called “Jersey” ), Socony-Vacuum O1L Company, 
INCORPORATED, a New York corporation, having an office at 26 Broad- 
way, New York, New York (hereinafter called “Socony”), STANDARD 
Ort CoMPANyY OF CALIFORNIA, a Delaware corporation, having an of- 
fice at 225 Bush Street, San Francisco, California (hereinafter called 
“California” ), and THE Texas Company, a Delaware corporation, 
having an office at 135 East 42nd Street, New York, New York 
(hereinafter called ““Texas”). 


WITNESSETH : 
WHEREAS: 


1. Trans-Arabian has 500 shares of capital stock of no par 
value, duly and properly issued and now lawfully outstanding, fully 
paid and non-assessable, the stockholders of record of said shares 
being as follows: 


Stockholder No. of Shares 
IN a ie wate inne emia aia 250 
PGE a ine en vanadate mele 250 


2. Jersey desires hereafter to subscribe for two hundred fifty 
(250) shares of capital stock of Trans-Arabian and Socony desires 
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hereafter to subscribe for eighty-three and one-third (83%) shares 
of capital stock of Trans-Arabian and Stock Subscription Agree- 
ments between Trans-Arabian and Jersey and between Trans- 
Arabian and Socony contemplating such action are being entered 
into simultaneously herewith and are part of the consideration 
hereof. 


3. Trans-Arabian has authorized the construction’of a pipe 
line approximately 1,050 miles long from Abqaiq, Saudi Arabia 
to the Mediterranean Sea, having an estimated capacity of 300,000 
barrels per day (which, including all appurtenant facilities, is 
hereinafter referred to as the “pipe line’), and the parties hereto 
(other than Trans-Arabian), each such party being hereinafter 
sometimes called a Shipper and collectively called the Shippers, 
desire to contract with Trans-Arabian for the right to use the 
pipe line. 


Now, THEREFORE, IT IS HEREBY AGREED THAT: 


ARTICLE I. 


1. The percentages set forth in the following schedule are herein- 
after called the Shippers Percentages, viz: 


Name of Shipper Percentage 
Ns CRA a ee, 30 
NE ovis «lenkeids oan coe Pen 30 
NS: esa ante Kania « 10 
WE 5 cote daeiese thus ECC OS 30 


2. Shippers agree that when reasonably satisfactory arrange- 
ments are made giving the necessary governmental permits to construct 
the pipe-line, they will: 


oT 
, 


(a) Guarantee the payment by Trans-Arabian of the principal 
and interest of a loan or loans (for the sole purpose of constructing 
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the pipe line and providing Trans-Arabian with its initial working 
capital) aggregating $125,000,000 principal amount under nego- 
tiation by Trans-Arabian, which will be evidenced by notes payable 
serially begnning about 1951 and ending about 1962, with interest 
at approximately 244% per annum. Such guarantees shall be 
made by Shippers simultaneously, severally in accordance with 
Shippers Percentages, and shall be identical in tenor, except as to 
amount; and 


(b) Advance or cause to be advanced to Trans-Arabian (or 
severally guarantee, in the proportion of their Shippers Percent- 
ages, payment of the principal and interest of a loan or loans to 
Trans-Arabian of) such other amounts as may be needed by 
Trans-Arabian from time to time for the purpose of constructing 
the said pipe line or increasing the capacity thereof; provided 
that Jersey and Socony shall not be bound under this paragraph 
(b) unless they become stockholders of Trans-Arabian. 


3. All charges until completion of the pipe line shall be included 
in the construction cost. 


ARTICLE II. 


1. From and after completion of the pipe line each Shipper shall 
be entitled to a pro rata share of the actual capacity of the pipe line in 
accordance with its Shippers Percentage. 


2. In the event one or more of the Shippers at any time are not 
using or do not anticipate using its or their full share of the capacity of 
the pipe line, any other Shipper shall have the right to such unused 
capacity, but if two or more Shippers desire to utilize such unused 
capacity and such unused capacity is insufficient to transport the total 
quantities desired by such parties, then, as between or among them, the 
privilege to utilize such unused capacity shall be apportioned according 
to their Shippers Percentages. 
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ARTICLE III. 


In order that the capacity of the pipe line may be utilized most 
efficiently and the use of such capacity may be apportioned in accordance 
with the provisions of Article II hereof, each Shipper shall notify Trans- 
Arabian at least 45 days prior to the beginning of each month of the 
quantity of crude it anticipates it will tender for shipment during such 
month, and Trans-Arabian shall, not later than thirty (30) days prior 
to the beginning of such month, determine the time and conditions for 
receiving and transporting the requirements of the respective Shippers. 
In making such determination Trans-Arabian shall not discriminate 
among the Shippers. 


ARTICLE IV. 


1. As consideration for the right to use the pipe line, as provided 
for in Article II above, each Shipper, subject to the provisions of 
paragraph “3” below, agrees to pay Trans-Arabian, and Trans- 
Arabian shall collect, from time to time as required, a pro-rata part 
of the total of all fixed charges of Trans-Arabian in connection with 
the pipe line apportioned according to Shippers Percentages. 


2. By the term “fixed charges” is meant all charges which do 
not fluctuate in proportion to thru-put including, but not limited to, 
depreciation, interest on borrowed capital, taxes, (other than Govern- 
mental charges based on thru-put) right-of-way rentals or charges, 
franchises or licenses, uninsured losses, insurance and other charges; 
all in accordance with Trans-Arabian’s accounting policies and pro- 
cedures as determined by Trans-Arabian’s Board of Directors. 


3. In the event any Shipper does not use its capacity of the pipe 
line, and all or any part of such unused capacity is used by other Ship- 
pers, the Shippers using such unused capacity shall pay to Trans- 
Arabian, and Trans-Arabian shall collect from such Shippers, addi- 
tional fixed charges equal to the amounts the non-user would have been 
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required to pay for such capacity but for such use. In such case, the 
non-user’s obligation under paragraph 1 of this Article shall be reduced 
accordingly. 


ARTICLE V. 


1. As a charge for the shipment of crude through the pipe line, 
Trans-Arabian shall collect from each Shipper, and each Shipper agrees 
to pay to Trans-Arabian, a pro-rata portion of the cost of the operation, 
maintenance, and management of the pipe line (other than the fixed 
charges referred to in Article IV) in the proportion that the quantity 
of crude transported for each Shipper bears to the total quantities of 
crude transported for all Shippers. 


2. For the purpose of determining the charge to be made under 
the preceding paragraph, Trans-Arabian shall estimate the total quan- 
tity of crude to be transported through the pipe line each year. On the 
basis of such estimate, Trans-Arabian shall assess a charge per barrel 
which shall be currently collected (on the basis of Shippers’ respec- 
tive monthly deliveries to the pipe line) from Shippers who ship crude 
through the pipe line. Such charge prevailing during any calendar 
year shall be recomputed within ninety (90) days after the close of such 
calendar year, and adjustment shall be made by payments to or by the 
Shippers within thirty (30) days after such recomputation. 


3. The aggregate liability of the Shippers under this Article and 
under Article IV in any year shall be finally determined on the basis 
of the amounts that are allowable as deductions from gross income 
for Federal income tax purposes. Any settlement of such liability 
shall be subject to adjustment to conform to any later determination 
of the amounts so allowable. 


ARTICLE VI. 


If the amounts required for current and normal purposes by Tran- 
Arabian in any year exceed the amount of Trans-Arabian’s receipts 
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under Articles IV and V, each Shipper shall advance or cause to be 
advanced to Trans-Arabian its pro-rata part of such excess in accord- 
ance with Shipper’s Percentage. Such advances shall be evidenced 
by notes and all such notes issued for such purposes in any year shall 
be identical in tenor except as to amount. 


ARTICLE VII. 


1. If any Shipper so desires, all charges payable by Shippers 
pursuant to Articles IV and V and the allocation thereof among Shippers 
will be determined on an annual basis by independent certified public 
accountants (selected by the parties to this agreement) in accordance 
with Trans-Arabian’s accounting policies and procedures as prescribed 
from time to time by Trans-Arabian’s Board of Directors. 


2. All payments under this agreement shall be made in United 
States currency at such places in the United States and in such manner 
as Trans-Arabian shall specify. 


ARTICLE VIII. 


After crude oil has been tendered to and accepted for shipment 
by Trans-Arabian under this agreement and until said crude oil has 
been delivered by Trans-Arabian to the respective Shippers, Tran- 
Arabian shall be responsible for any loss. 


ARTICLE IX. 


Simultaneously with the execution of this agreement, Arabian 
American Oil Company (hereinafter called Aramco) is entering into 
two agreements of even date herewith (hereinafter called the “Stock 
Subscription Agreements”) namely: 


(1) Agreement with Jersey, pursuant to which, subject to 
the happening of certain conditions precedent, Jersey will agree 
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to subscribe for 3,500 shares of capital stock of Aramco and to 
pay $76,500,000 therefor and Aramco will agree to accept such 
subscription and upon receipt of the subscription price to issue 
such shares; all as more specifically set forth in said Agreement. 


(2) Agreement with Socony, pursuant to which, subject to 
the happening of certain conditions precedent, Socony will agree 
to subscribe for 1,16624 shares of capital stock of Aramco and 
to pay $25,500,000 therefor and Aramco will agree to accept 
such subscription and upon receipt of the subscription price to 
issue such shares; all as more specifically set forth in said 
Agreement. 


If said Stock Subscription Agreements are terminated as provided 
in paragraphs 10 or 11 of each, then from and after the date of such 
terminations this agreement shall be of no further force or effect 
except for Shippers’ obligations under paragraph 2 (a) of Article I 
and Trans-Arabian’s obligations in respect to any notes given pursuant 
to Article VI. 


ARTICLE X. 


Unless terminated pursuant to Article IX this agreement shall 
continue in effect so long as the pipe line is operated for the purpose of 
transporting crude oil from Saudi Arabia. 


ARTICLE XI. 


This agreement and the rights arising hereunder shall not be assign- 
able without the approval in writing of the other parties hereto except 
to a corporation the stock of which is owned 100 per cent by one or more 
of the parties hereto. No assignment hereunder shall relieve the assignor 
of obligations assumed under this agreement. 
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ARTICLE XII. 


This agreement shall be construed, and the obligations and liabili- 
ties of the parties determined, in accordance with the law of the State 
of New York except that the question of whether the event mentioned 
in Article IX, has occurred shall be governed by English law. 


In WITNEss W HEREOF, the parties hereto have caused their names 
to be subscribed and their corporate seals to be affixed hereto the day 
and year first above written. 


TRANS-ARABIAN PirpE LINE COMPANY 


By J. H. MacGareEcILu 
Vice President 


STANDARD OIL COMPANY 


By ORVILLE HARDEN 
Vice President 


Socony-VacuuM O1L ComPANy, INCORPORATED 


By B B JENNINGS 
President 


STANDARD O1L COMPANY OF CALIFORNIA 


By H. D. CoLvier 
Chairman of the Board 


THE TExAS COMPANY 


By Harry F. Kien 
President 
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ARABIAN AMERICAN OIL COMPANY 
SAN FRANCISCO, CALIFORNIA 


March 12, 1947. 


Socony Vacuum Ort Company, INCORPORATED. 
26 Broadway 
New York, N. Y. 


STANDARD O1L CoMPANY, 
30 Rockefeller Plaza, 
New York, N. Y. 


Dear Sirs: 


Reference is made to the following agreements : 


(a) Agreements (hereinafter called the Loan Agreement) 
which the undersigned (hereinafter called Aramco) is entering 
into simultaneously herewith with The Chase National Bank of 
the City of New York and certain other banks; 


(b) Stock Subscription Agreement between Standard Oil 
Company (hereinafter called Jersey) and Aramco; 


(c) Stock Subscription Agreement between Socony-Vacuum 
Oil Company, Incorporated (hereinafter called Socony) ; and 


(d) “Interim Off-Take Agreement” and an “Off-Take 
Agreement” between Aramco, Jersey, Socony and Caltex Oceanic, 
Limited concerning the purchase of crude oil and refined products. 
This will confirm our further agreement as follows: 
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1. Inconsideration of Aramco’s entering into the agreements 
referred to above other than the Loan Agreement, and in con- 
sideration of certain other related agreements, Jersey and Socony 
severally have agreed among other things, to execute the Guaranties 
to be set forth on each of the Notes executed by Aramco pursuant 
to the Loan Agreement. 


2. Aramco agrees that if and when Jersey and Socony sub- 
scribe and pay for shares of capital stock of Aramco pursuant to 
the Stock Subscription Agreements between Aramco and Jersey 
and between Aramco and Socony which are being executed and 
delivered simultaneously herewith or pursuant to any revision of 
either or both which may be agreed upon by the parties to such 
agreements, Aramco will forthwith apply to the prepayment of the 
principal of the Notes an amount equal to the gross proceeds of 
such subscriptions. 


3. Aramco agrees that so long as any amount, whether prin- 
cipal or interest, remains unpaid upon any Note, it will not make 
any distribution of its earnings, surplus or capital to its stock- 
holders except that it may pay those cumulative dividends which 
pursuant to Article IV of Aramco’s Certificate of Incorporation, 
may be paid on Aramco’s shares of capital stock issued prior to 
December 1, 1946 from which dividends shares issued after De- 
cember 1, 1946 are excluded; provided that nothing herein shall 
prevent Aramco from making loans or advances to Trans-Arabian 
Pipe Line Company or any subsidiary of Aramco. 


4. Aramco agrees that so long as any amount, whether prin- 
cipal or interest, remains unpaid upon any Note it will not mort- 
gage, pledge, or subject to lien or encumbrance, any of its property 
or assets except: 


(a) mortgages on property hereafter acquired to secure 
the payment of all or part of the purchase price of such prop- 
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erty or the payment of debt incurred to provide funds for 
such purpose; 


(b) mortgages on tankships and marine equipment; 


(c) mortgages on property hereafter acquired and exist- 
ing at the time of acquisition ; 


(d) extensions, renewals, or replacements of mortgages 
mentioned in “(a)”, “(b)”, and “(c)”; 


(e) pledges of current assets to secure loans made in the 
ordinary course of business, maturing not more than twelve 
months after the date of their creation, or to secure any 
further extension thereof. 


5. Jersey and Socony agree that if and when they subscribe 
and pay for shares of capital stock of Aramco pursuant to the 
Stock Subscription Agreement referred to herein, they will at the 
same time reimburse Aramco for all interest paid by Aramco 
upon the Notes; Jersey reimbursing 75% of such interest and 
Socony the balance. 


6. Aramco agrees that to the extent Aramco’s Board of 
Directors consider that Aramco has excess cash available for the 


purposes, it will (a) use 50 per cent of such excess cash for the 
prepayment of principal of the Notes and (b) lend the balance 
to Trans-Arabian Pipe Line Company for use by the latter for 
prepayment on the loan to be negotiated by the latter and to be 
guaranteed in part by you. 


We also confirm to you that exclusive of current liabilities the in- 
debtedness of Aramco to Standard Oil Company of California and 
subsidiary on the date hereof is $39,882,620.97 and that at the same 
date, Aramco is also indebted to The Texas Company in an identical 
amount. 
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If the foregoing is in accordance with your understanding of the 
agreement between us, kindly execute and return a copy hereof where- 
upon the same will constitute an agreement between us. 


Very truly yours, 


ARABIAN AMERICAN OIL CoMPANY 


By W. F. Moore 


President. 
Accepted : 


Socony VAcuuM O1L Company, INC. 
By W. L. Faust 
Vice President. 
STANDARD O1L CoMPANY 


By OrvILLE HARDEN 
Vice President. 
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REFINED PRODUCTS OFF-TAKE AGREEMENT 


AGREEMENT made as of the 31st day of December, 1947 between 
ARABIAN AMERICAN OIL CoMPANY, a Delaware corporation having an 
office at 200 Bush Street, San Francisco, California (hereinafter called 
“Aramco”), STANDARD Ort Company, a New Jersey corporation, 
having an office at 30 Rockefeller Plaza, New York, New York (here- 
inafter called “Jersey” ), Socony-VAcuum Ort Company, INCoRPoR- 
ATED, a New York corporation, having an office at 26 Broadway, New 
York, New York (hereinafter called “Socony”), and CALTEx OCEANIC 
LIMITED, a Bahamas corporation, having an office at 551 Fifth Avenue, 
New York, New York (hereinafter called “Caltex’’), 


WITNESSETH: 


WuenreEAs the parties hereto have heretofore entered into an “Off- 
Take Agreement” and an “Interim Off-Take Agreement”, each of 
which is dated March 12, 1947; 


Now, THEREFORE, in consideration of their mutual promises and 
the agreements below stated, the parties hereto agree as follows: 


ARTICLE I. 


The following definitions of certain terms used in this Agreement 
shall be applicable for the purposes herof: 


A. “Local requirements of Aramco” means all petroleum products 
which (a) Aramco consumes in its customary operations within Saudi 
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Arabia, (b) Aramco provides to the Saudi Arab Government free of 
cost, (c) are sold by Aramco for local consumption within Saudi Arabia 
to others than Optionees, and (d) are sold by Aramco to Trans-Arabian 
Pipe Line Company for its own use; plus or minus the quantities 
by which Aramco’s inventories are increased or decreased for the afore- 
mentioned purposes or for operating purposes. 


B. “Refinery” means (a) Armaco’s existing refinery at Ras 
Tanura, (b) all additional refinery facilities constructed by Aramco 
pursuant to Article XII hereof, and (c) all other facilities related to 
the operation of the existing refinery and of all such additional refinery 
facilities, including, but not limited to, marine terminals, shops, store- 
houses, general offices and housing of all types. 


C. “Capacity output” means (except as the context of Article 
XII hereof otherwise requires) the total maximum quantity of refined 
products which can be manufactured by the Refinery during any six 
months’ period as determined by Aramco. In making such determi- 
nation Aramco should give consideration to, but should not be limited 
by, the quantities and qualities of each grade of refined products 
required by the Optionees and to meet local requrements of Aramco. 


D. “Purchase Percentage” means, with respect to Jersey, Socony 
or Caltex (hereinafter referred to jointly as “Optionees”’ and individ- 
ually as “Optionee’”’): (a) Jersey 30% ; Socony 10% ; and Caltex 60%, 
or (b) the percentage for each Optionee as the same may hereafter be 
revised pursuant to the provisions of Article XII hereof. 


ARTICLE II. 


A. Aramco hereby grants to each Optionee, upon the conditions 
hereinafter set forth, an option to purchase or cause to be purchased 
during each six months’ period (beginning on January 1 and July 1 in 
each year, commencing January 1, 1948), of the term of this Agree- 
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ment, its Purchase Percentage of the capacity output (less quantities 
required to meet local requirements of Aramco) of the Refinery. The 
Option granted by this paragraph is hereinafter referred to as 
“Option A.” 


B. Aramco further grants to each Optionee during each six 
months’ period (beginning on January | and July 1 of each year, com- 
mencing January 1, 1948), of the term of this Agreement in which 
such Optionee has purchased the full quantities available to it under 
paragraph A of this Article an option to purchase or cause to be pur- 
chased, in addition to the quantities so purchased, a proportionate share 
(divided in proportion to their Purchase Percentages between each 
Optionee desiring to purchase under this paragraph B) of the capacity 
output of the Refinery included in the options of, but not taken by, any 
other Optionee or Optionees under Option A. The option granted 
by this paragraph is hereinafter referred to as “Option B”. 


C. The above options: shall be exercised in the following manner: 


1. Onor before August 1 and February 1 of each year, com- 
mencing August 1, 1947, each Optionee shall give Aramco notice 
of the quantity and quality of each grade of refined products 
desired, by months, for the next six months’ period beginning 
January 1 or July 1, as the case may be, and, by totals, for the 
two succeeding six months’ periods. 


2. Aramco shall give due consideration to the requirements 
of Optionees and after so doing shall furnish each Optionee on 
September 1, and March 1 in each year, commencing September 1, 
1947, an estimate of the quantity and quality of each grade of 
refined products expected to be available (on the basis of capac- 
ity output) for purchase by Optionees under Option A (a) by 
months, during the six months’ period commencing the next Janu- 
ary 1 or July 1, as the case may be, and (b) by totals, during 
the two succeeding six months’ periods. At least three (3) 
months prior to each January 1 or July 1, each Optionee shall 
notify Aramco of the total quantity, if any, and the quality of 
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each grade of refined products to be purchased by such Optionee 
under Option A in the next following six months’ period. 


3. Within thirty (30) days after receipt of the notices from 
all Optionees referred to in the preceding sub-paragraph “2”, 
Aramco shall advise each Optionee of the quantity and quality 
of each grade of any additional refined products which it esti- 
mates will be available to each Optionee under Option B. Each 
Optionee shall then notify Aramco at least forty-five (45) days 
prior to the first day of the six months’ period in question, of the 
additional quantity, if any, and the quality of each such grade 
of refined products to be purchased by it during said period 
under Option B. If a balance still remains available, Aramco 
shall notify each Optionee promptly thereof, and each Optionee 
shall notify Aramco promptly of any further additional quan- 
tities it will purchase under said Option B. Aramco shall there- 
after promptly notify each Optionee of the total quantity and 
quality of each grade of refined products allocated to it. 


4. In exercising Options A and B above, each Optionee 
shall, subject to quantity adjustments to be made in the case of 
special processing, take hereunder a quantity of each grade of 
each refined product bearing the same ratio to said Optionee’s 
total purchases of refined products as the available quantity of 
such grade bears to the total available quantity of all refined 
products processed from crude oil by Aramco. 


D. If, due to any cause other than the failure of an Optionee to 
accept delivery of refined products at the times and in accordance with 
the schedules agreed upon with Aramco as herein provided, Aramco’s 
actual production of refined products for any six months’ period is 
insufficient to meet the quantities of any quality of any grade of refined 
products which Optionees have exercised their right to purchase under 
this Article, such quantities so purchasable shall be reduced in propor- 
tion to the quantities of the quality of such grade each Optionee has so 
undertaken to purchase. The failure of an Optionee so to accept 
delivery of refined products during any such six months’ period shall 
not affect the quantities of any quality of any grade of refined products 
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which the other Optionees have exercised their right to purchase under 
this Article. 


E. Aramco shall furnish each Optionee from time to time during 
each six months’ period a statement of the additional quantities, if 
any, and quality of each grade of refined products avialable during such 
period for purchase. Within ten days after receipt of each such notice, 
each Optionee shall notify Aramco of the quantity, if any, thereof 
which it desires to purchase. 


ARTICLE III. 


If any Optionee desires packaging or special processing and 
Aramco can perform such packaging or special processing, Aramco 
may elect to do so, in which event an equitable price adjustment shall 
be made for products so packaged or processed; the same to be in 
an amount determined by Aramco’s Board of Directors, and the quan- 
tities deliverable to such Optionee shall be adjusted as determined by 
Aramco. Packaging and special processing performed by Aramco for 
one Optionee shall be performed for or tendered to the other Optionees 
in accordance with their Purchase Percentages. 


ARTICLE IV. 


A. As consideration for Options A and B, referred to in Article IT 
hereof, each Optionee hereby agrees to pay Aramco for each calendar 
year hereunder a pro-rata part (determined in accordance with each 
Optionee’s Purchase Percentage) of : 


1. All fixed charges of Aramco in connection with the opera- 
tion and maintenance of the Refinery less a percentage thereof 
equal to the percentage of the capacity output of the Refinery 
required by Aramco to meet local requirements of Aramco. By 
the term “fixed charges” is meant not only those charges normally 
considered fixed charges according to usual accounting practices 
but also any other charges which do not fluctuate with throughput, 
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including without limitation depreciation of property, plant and 
equipment, a pro-rata part of general overhead and service depart- 
ment expense, taxes (other than taxes based on income or through- 
put), insurance, and all staff or permanent labor expense employed 
in connection with the operation and maintenance of the Refinery, 
all in accordance with procedures as determined by Aramco’s Board 
of Directors ; plus 


2. the sum of two million ($2,000,000) doilars, such sum to 
be subject to increase or decrease at the beginning of each year by 
Aramco’s Board of Directors. 


B. In the event any Optionee does not agree to purchase its pro- 
portionate share of the capacity output of the Refinery and one or more 
of the other Optionees agrees to purchase all or any part of such output 
pursuant to Option B of Article II, the Optionees so agreeing shall pay 
to Aramco an additional amount to cover the sums the non-purchaser 
would have been required to pay in respect thereof. In such case, the 
non-purchaser’s obligation shall be reduced accordingly. 


ARTICLE V. 


The price to be paid to Aramco by each Optionee for all refined 
products purchased hereunder by such Optionee during each six months’ 
period shall be a pro-rata part (determined by the ratio that the quantity 
of refined products purchased by each Optionee bears tc the total quan- 
tities of refined products produced by Aramco) of: 


1. the value of the crude oil used in producing the total quan- 
tities of refined products produced by Aramco during the period, 
including refinery fuel consumed and ordinary losses in processing, 
such value to be computed at the price of such crude oil as estab- 
lished from time to time by Aramco’s Board of Directors in accord- 
ance with the provisions of Article IV of the Interim Off-Take 
Agreement and, after its expiration, of Article IV of the Off-Take 
Agreement ; plus 


2. all direct expense (other than the fixed charges referred 
to in Article IV) in connection with the operation and maintenance 
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of the Refinery for said period less any payments made to Aramco 
pursuant to Article IIT; plus 


3. an amount equal to 10 per cent of the net direct expense 
referred to in the preceding subparagraph “2”. 


ARTICLE VI. 


A. From time to time, Aramco shall estimate and adjust the 
amounts to be paid by each Optionee under Article IV hereof and the 
price to be paid for refined products under Article V hereof. On the 
basis of such estimates and adjustments, Aramco shall bill each Op- 
tionee monthly for amounts due, and such amounts shall be paid within 
thirty (30) days thereafter. The amounts so billed for each calendar 
year shall be recomputed within ninety (90) days or as soon thereafter 
as possible, after the close of such calendar year, and adjustments shall 
be made by payments to or by Optionees within thirty (30) days after 
such adjusted billing. 


B. All amounts computed as above provided and allocations of 
charges and expenses among Optionees shall be determined by Aramco 
on an anual basis in accordance with Aramco’s accounting policies and 
procedures as prescribed from time to time by Aramco’s Board of 
Directors and shall be certified by independent certified public account- 
ants selected by Aramco and all Optionees. . 


ARTICLE VII. 


Payments under this Agreement shall be made in United States 
currency, at such place in the United States and in such manner as 
Aramco shall designate. 


ARTICLE VIII. 


Aramco agrees to deliver the refined products to each Optionee, and 
each Optionee agrees to receive the same or cause the same to be received 
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from Aramco at as even a rate as is possible throughout each quarterly 
period or in accordance with quarterly schedules to be mutually agreed 
upon; provided, however, that Aramco, while according non-discrimi- 
natory treatment to Optionees, shall not be required to furnish a quan- 
tity exceeding the capacity of its storage and other facilities. Aramco, 
at Optionee’s expense, shall secure and deliver to the Optionee all export 
permits, certificates of origin, consular invoices and the like which 
may be required by the Optionee in respect to the refined products sold 
and delivered hereunder. 

Deliveries of refined products under this Agreement shall be made 
in the following manners (at the Optionee’s option) : 


1. Free at side of vessels to be supplied by the Optionee, at 
Aramco’s marine loading terminal at Ras Tanura, Saudi Arabia, 
or at any other agreed upon marine loading terminal that may be 
established or used by Aramico on the Persian Gulf in Saudi Arabia 
or in the Saudi-Arabia Kuwait Neutral Zone. 


(a) Bulk refined products shall be delivered and received at 
permanent hose connection of the Optionee’s vessels. Cargo shall 
be pumped aboard at Aramco’s expense and at Aramco’s risk as 
far as the vessel’s permanent hose connection, beyond which point 
all responsibility for cargo and any loss caused to or by the same 


shall be the responsibility of the Optionee; 


(b) Packaged refined products shall be delivered and received 
on dock within reach of ship’s loading facilities (only sufficiently 
in advance to eliminate delays in loading), at which point and time 
all responsibility shall be that of the Optionee. 

The Optionee shall give Aramco not less than twenty (20) 
days’ notice prior to the estimated arrival date of each ship to be 
loaded at Aramco’s loading terminal, specifying the name of the 
ship, the estimated arrival date, and the quantity and quality of the 
grade of refined products to be loaded (10%) more or less, Op- 
tionee’s option). 

All vessels arriving at Aramco’s loading ports shall be fur- 
nished with berths free of all charges in the order of their arrival, 
subject to the usual priority of mail or government vessels. The 
berth provided shall be such that a ship having a draft not in 
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excess of thirty-two (32) feet can safely reach and leave and 
always lie safely afloat. Each vessel shall vacate her berth as 
soon as loading of cargo has been completed; otherwise, unless 
vessels’ failure to vacate berth arises from one of the causes 
specified in Article X, Optionee shall reimburse Aramco for all 
demurrage Armaco is obligated to pay and does actually pay for 
loss of such berth space to other vessels awaiting turn by reason 
of delay in docking such other vessels. 

Aramco shall deliver cargo to the vessel, weather and vessel’s 
facilities permitting, at such rate per running hour (not less than 
5,000 barrels) and at such times as is customary, holidays excepted, 
having regard to the custom of the port. If required by the 
Optionee, Aramco will deliver cargo at any other time, provided 
law, port regulations and the master of the vessel permit, and 
provided the Optionee pays any extra expenses. 

lf Optionee’s vessel is detained at loading port by Aramco’s 
default, Aramco shall reimburse the Optionee, within sixty (60) 
days after demand, for demurrage at the commercial rate apply- 
ing at the time. No demurrage shall be paid for any delays aris- 
ing from any of the causes specified in Article X. 

The Master or his representative shall give Aramco notice 
in writing during ordinary business hours that the vessel is ready 
to load cargo, berth or no berth, and lay time shall commence 
upon the expiration of six (6) hours after receipt of such notice, 
or upon commencement of loading whichever occurs first. If 
notice of readiness is given at 4:00 P. M. (local time) or earlier, 
the six (6) hours shall be continuous hours; but if after 4:00 
P. M. the six (6) hours shall be daylight hours, daylight being 
between sunrise and sunset. 

Any lighterage required by the vessel at loading port shall be 
at the risk and expense of the Optionee. 


2. In such other manner and at such other points as may 
be agreed upon between Aramco and each Optionee. 


ARTICLE IX. 


The quantity of bulk refined products delivered hereunder at 


Aramco’s marine loading terminal or terminals shall be measured 
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according to Aramco’s shore tank measurements gauged immediately 
before and after delivery. In determining the net volume of refined 
products so delivered, adjustment in volume to sixty (60) degrees 
Fahrenheit, owing to differences in temperature, shall be made in 
accordance with the Supplement to National Bureau of Standards 
Circular C 410 dated April 20, 1937 (or the currently effective circular 
superseding the same), issued by the United States Department of 
Commerce, National Bureau of Standards. Each Optionee shall have 
the right to measure (at its own expense) the quantity jointly with 
Aramco in Aramco’s shore tanks. The quantity of refined products 
delivered hereunder at points other than the above shall be determined 
in such manner as shall be agreed between Aramco and each Optionee. 

Each Optionee shall have the right to inspect (at its own expense), 
jointly with Aramco and before delivery, the quality of any refined 
products to be delivered hereunder ; otherwise, the quality shall be deter- 
mined by Aramco. Tests for quality, unless otherwise mutually agreed 
upon, shall be made according to the latest Standard or Tentative Stand- 
ard Methods of the American Society for Testing Materials which 
may be available in official publications of the Society at the time such 
tests are made. Each Optionee shall have the right to reject refined 
products not of the quality to which the Optionee is entitled. 

Aramco shall, at its expense, take and retain samples of ship- 
ments of refined products as designated by Optionee and shall fur- 
nish suitable storage accommodations for such samples. Samples shall 
be kept for a period designated by Optionee, but not to exceed one year. 

Should a regularly licensed petroleum inspector be employed 
hereunder by agreement between Aramco and any Optionee, the fee 
shall be divided equally. 

Determination of quantity and quality so made shall be final, con- 
clusive and binding, and the quantity and quality so determined shall 
be deemed to be the quantity and quality delivered. 
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ARTICLE X. 


Aramco shall not be obligated to deliver or any Optionee obligated 
to receive any of the refined products covered by this Agreement when 
and while and to the extent that Aramco is prevented from or hindered 
in producing, refining or making delivery or that such Optionee is pre- 
vented from or hindered in receiving, due to acts of God, fire, explo- 
sions or other catastrophes, storms, war, blockades, quarantine restric- 
tions, embargoes, strikes or other labor disturbances, total or partial 
failure or shortage of crude oil production, loss or shortage of trans- 
portation facilities, breakdown of machinery, equipment or plant not 
caused by the negligence of Aramco, commandeering of raw materials, 
products, plants or facilities, or by any other similar or different acts 
of civil or military authorities, or by any causes beyond the control of 
the party, whether similar to the causes herein specified or not; pro- 
vided, however, that none of the causes herein shall affect an Optionee’s 
obligations to pay the amounts provided for in this Agreement. In the 
event that any party is, wholly or in part, so prevented from or hin- 
dered in carrying out its obligations under this Agreement, such party 
shall give written notice by the most expeditious means as soon as pos- 
sible after the occurrence of the causes relied on, giving full particu- 
lars of the reasons for such prevention or hindrance. 


ARTICLE XI. 


If Optionee should fail, for any reason, to make payment required 
under this Agree:ient, Aramco may discontinue further deliveries to 
the defaulting Optionee until the default has been cured. 

If any Optionee does not intend to accept delivery of refined prod- 
ucts at the times and in accordance with the schedules agreed upon with 
Aramco as herein provided, such Optionee shall give Aramco notice 
thereof at least fifteen (15) days prior to the beginning of the month 
in which such delivery was scheduled. Upon the receipt of such notice 
or upon the failure of any Optionee to accept delivery of refined prod- 
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ucts at the times and in accordance with the schedules agreed upon with 
Aramco as herein provided, and if such nondelivery is likely, in the 
judgment of Aramco, to interfere with Aramco’s refinery operations or 
the delivery of products to other Optionees, and in the case of such 
failure if such refined products are not taken within a reasonable time 
after notice from Aramco to such effect, Aramco shall first offer such 


products to the other Optionees in proportion to their respective Pur- 


chase Percentages and at the same overall price established under 
Article V hereof for their regular purchases, adjusted however in 
accordance with the comparable value of the product purchased. For 
the purposes of Article V any quantities so purchased by other Optionees 
shall be deemed to have been purchased by the defaulting Optionee who 
shall be credited with any amounts paid by the purchasing Optionee for 
such defaulting quantities. To the extent such defaulted quantities are 
not purchased by other Optionees Aramco may sell or otherwise dispose 
of the same for the account of said Optionee and the defaulting Optionee 
shall be liable to Aramco for the amounts payable under Article V 
hereof plus any expense incurred in disposing of said products. 


ARTICLE XII. 


A. Any one or more Optionees from time to time and at any time 
may request Aramco to erect additional refinery facilities to increase 
the capacity output of the Refinery. The decision as to whether such 
additional refinery facilities shall be erected will be made promptly by 
Aramco’s Board of Directors ; provided, however, that any such request 
shall not be unreasonably declined if the Optionee requesting the addi- 
tional facilities is either a stockholder of Aramco or a company affiliated 
with one or more of Aramco’s stockholders. 


B. If, and as often as the Board of Directors of Aramco should 
determine to erect additional refinery facilities to increase the capacity 
output of the Refinery: 
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1. Aramco shall grant to each Optionee an option to commit 
itself for its Purchase Percentage of the capacity output of such 
additional refinery facilities. The Option granted by this sub- 
paragraph is hereinafter referred to as “Option 1.” 


2. Aramco shall further grant to each Optionee which has 
committed itself for the full amount available to it under Option 1, 
an option to commit itself, in addition, for a proportionate share 
(divided in proportion to their Purchase Percentages between each 
Optionee desiring to commit itself under this sub-paragraph) of 
the capacity output of such additional refinery facilities included 
in the options of, but not taken by, any other Optionee or Optionees 
under Option 1. The option granted by this sub-paragraph is 
hereinafter referred to as “Option 2.” 


C. The above options shall be exercised in the following manner : 


1. If and as often as Aramco should determine to erect addi- 
tional refinery facilities it shall notify each Optionee to that effect 
and shall simultaneously furnish each Optionee with an estimate 
(a) of the nature and probable cost of the additional refinery 
facilities, (b) the maximum quantity and the quality of each grade 
of refined products expected to be refined by such additional 
refinery facilities, and (c) the date when such additional refinery 
facilities may reasonably be expected to be placed in operation. 
Within one month after receipt of such notice and estimate each 
Optionee shall notify Aramco of the extent of the capacity output 
of such additional refinery facilities it wishes to commit itself 
for under Option 1. 


2. Within fifteen (15) days after receipt of the notices from 
all Optionees referred to in the preceding sub-paragraph “1” 
Aramco shall advise each Optionee of the amount of the capacity 
output of such additional refinery facilities available to each Op- 
tionee under Option 2. Each Optionee shall then notify Aramco, 
within fifteen (15) days, of the amount of the capacity output 
of such additional refinery facilities it wishes to commit itself for 
under Option 2. If a balance still remains available, Aramco 
shall notify each Optionee promptly thereof and each Optionee 
shall notify Aramco of any further commitment it wishes to make 
under Option 2. 
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a 


3. Upon completion of the procedures provided for in sub- 
paragraphs 1 and 2 above Aramco shall notify each Optionee of 
the amount of the capacity output of such additional refinery 
facilities allocated to it. 


connie ela 


D. If, and as often as additional refinery facilities are completed 
by Aramco pursuant to this Article, then from and after the date the 
same are placed in operation: 


1. The term “Refinery”, whenever used in this Agreement, 
shall be deemed to include such additional refinery facilities; and 
2. The Purchase Percentage of each Optionee shall be re- 
vised to the percentage then under commitment to such Optionee 


of the total capacity output of the Refinery, including such addi- 
tional refining facilities. 


E. As used in this Article with respect to additional refining 
facilities, the term “capacity output” means the total maximum quantity 
of refined products which can be manufactured by the additional refining 
facilities as determined by Aramco after giving consideration to the 
quantities and qualities of each grade of refined products required by 
the Optionees and to meet local requirements of Aramco. 


ARTICLE XIII. 


Aramco has entered into two agreements, each dated March 
12, 1947 (hereinafter called the “Stock Subscription Agreements’), 
namely : 


(1) Agreement with Jersey, pursuant to which, subject to 
the happening of certain conditions precedent, Jersey agreed to 
subscribe for 3,500 shares of capital stock of Aramco and to 
pay $76,500,000 therefor and Aramco agreed to accept such 
subscription and upon receipt of the subscription price to issue 
such shares; all as more specifically set forth in said Agreement. 


(2) Agreement with Socony, pursuant to which, subject to 
the happening of certain conditions precedent, Socony agreed 
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to subscribe for 1,16634 shares of capital stock of Aramco and 
to pay $25,500,000 therefor and Aramco agreed to accept such 
subscription and upon receipt of the subscription price to issue 
such shares; all as more specifically set forth in said Agreement. 


If said Stock Subscription Agreements are terminated as pro- 
vided in paragraphs 10 or 11 of each, then from and after the date 
of such terminations this Agreement shall be of no further force or 
effect. 


ARTICLE XIV. 


Aramco shall not discriminate in any manner among the Optionees. 

The waiver by one party of any breach of any provision of this 
Agreement by any other party shall not be deemed a waiver of any 
subsequent or continued breach of such provision, or of the breach 
of any other provision hereof. 


ARTICLE XV. 


Deliveries hereunder shall commence on January 1, 1948, and, 
unless terminated pursuant to Article XIII hereof, this Agreement shall 
continue in effect so long as Aramco produces crude oil in Saudi Arabia. 


ARTICLE XVI. 


A. This Agreement is executed in lieu of the “Processing Agree- 
ment” mentioned in Article VI of the Interim Off-Take Agreement 
and in Article XIII of the Off-Take Agreement, and, as contemplated 
in respect of a processing agreement in said Article XIII of the Off- 
Take Agreement, from and after the date of execution of this Agree- 
ment the Off-Take Agreement will be considered revised to eliminate 
all provisions therein dealing with the sale and delivery of refined 
products. 


B. During each year in which an annual minimum is applicable 
under the Off-Take Agreement, any quantities or refined products 
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purchased by an Optionee under this Agreement shall be converted into 
quantities of crude oil in accordance with Aramco’s accounting policies 
and procedures, as prescribed from time to time by Aramco’s Board 
of Directors, and such quantities of crude oil shall be considered to 
have been purchased by such Optionee within the meaning of the 
Off-Take Agreement. 


C. Aramco shall have the right, prior to all options and agree- 
ments under the Off-Take and Interim Off-Take Agreements, to the 
quantities and grades of crude oil required by it to process refined 
products purchasable hereunder and for the local requirements of 
Aramco. 


ARTICLE XVII. 


This Agreement and the rights arising hereunder shall not be 
assignable without the approval in writing of the other parties hereto 
except to a corporation, the stock of which is owned 100% by one or 
more (a) of the parties hereto or (b) of the shareholders of Aramco. 
No assignment hereunder shall relieve the assignor of obligations 
assumed under this Agreement. 


ARTICLE XVIII. 


This Agreement shall be construed, and the obligations and lia- 
bilities of the parties determined, in accordance with the laws of the 
State of New York, except that the question of whether the event men- 
tioned in Article XIII has occurred shall be governed by English law. 


ARTICLE XIX. 


All notices required or permitted to be given under this Agree- 
ment (except those required by Article VIII) shall be in writing 
addressed to the parties at their addresses as set forth above. 
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Where notice is given by cable, wire, radiogram or air mail, a 
confirmation shall be sent in each case by regular mail. Notices shall 


be deemed to have been given upon receipt thereof by the addressee. 
Any party may change its address for notices by giving notice 
thereof to the others in the manner herein prescribed. 


In WitTNEsS WHEREOF, the parties hereto have executed this 
agreement as of the date first above written. 


ARABIAN AMERICAN OIL COMPANY 





By James Terry DUCE 
Attest: Vice President. 


R. S. Fow er 
Assistant Secretary. 


STANDARD O1L COMPANY 
By Joun R. SUMAN 
Attest: Vice President. 


M. E. REYNOLDS 
Assistant Secretary. 


Socony-Vacuum O1L Company, 
INCORPORATED 


By W. F. Burt 
Attest: Vice President. 


A. F. Nosie 
Assistant Secretary. 
CALTEX OCEANIC LIMITED 


By S. F. Martin 
Attest: Vice President. 


A. E. THAYER 
Assistant Secretary. 
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Document 9 


ARABIAN AMERICAN OIL COMPANY 
200 BusH STREET 


SAN Francisco 4, CALIFORNIA 


Dated as of July 1, 1948 


Socony-Vacuum O1L Company, INCORPORATED 
26 Broadway 
New York, New York 


STANDARD O1L CoMPANY 
30 Rockefeller Plaza 
New York, New York 


CaLTEx OcEeAniIc LIMITED 
551 Fifth Avenue 
New York, New York 


Gentlemen: 


The parties to the Interim Off-Take Agreement of March 12, 
1947, hereby agree to the following amendments to that agreement, to 
be effective July 1, 1948, and thereafter so long as the Interim Off-Take 
Agreement remains in effect: 


(1) Aramco’s annual production of crude oil as defined in 
Article III of the Off-Take Agreement, dated March 12, 1947, 
shall be offered to each Buyer in its respective Purchase Percentage 
(as such term is defined in the Off-Take Agreement) in the same 
manner, and each Buyer shall have the same options in respect to 
all such oil (provisions for annual minima not being applicable) as 
if the provisions of Article II of the Off-Take Agreement applied 
thereto. 
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(2) For the purpose of this agreement, unstabilized crude 
oil shall be deemed to be of a different grade from stabilized crude 
oil, but unstabilized crude oil purchased by any Buyer shall, for 
the purpose of determining the quantities of crude oil in respect of 
which the respective Buyers have options, and, for this purpose 
only, be deemed to be stabilized. 


(3) These amendments shall be in lieu of Articles I, II, and 
VII of the Interim Off-Take Agreement. 


Very truly yours, 


ARABIAN AMERICAN O1L COMPANY 


By R. I. BroucHam 
Vice President 
ACCEPTED AND AGREED TO AS OF 
The Ist day of July, 1948 


Socony-VaAcuuM OIL CoMPANY, INCORPORATED 


By B. B. JENNINGS 
President 


STANDARD O1L COMPANY 


By OrvILLE HARDEN 
Vice President 


CALTEX OCEANIC LIMITED 


By S. F. Martin 
Vice President 
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Document 10 


Agreement Amending Aramco Off-Take Agreement, 
Interim Off-Take Agreement and 
Refined Products Off-Take Agreement. 


THIS AGREEMENT, dated the first day of March, 1950, between 
Arabian American Oil Company, a Delaware corporation, having an 
office at 505 Park Avenue, New York, New York (hereinafter called 
“Seller”’), Socony-Vacuum Oil Company, Incorporated, a New York 
corporation, having an office at 26 Broadway, New York, New York 
(hereinafter called ‘““Socony”), Standard Oil Company, a New Jersey 
corporation, having an office at 30 Rockefeller Plaza, New York, New 
York (hereinafter called “Jersey”), and Caltex Oceanic Limited, a 
Bahamas corporation, having an office at 551 Fifth Avenue, New York, 
New York (hereinafter called “Caltex”), Socony, Jersey,.and Caltex 
being hereinafter sometimes referred to collectively as “Buyers” and 
severally as “Buyer”, 


WITNESSETH: 


WHEREAS, the parties hereto have entered into: 
(1) An Off-Take Agreement of March 12, 1947; 


(2) An Interim Off-Take Agreement of March 12, 1947, which 
has been amended by letter agreement dated as of July 1, 1948; and 


(3) A Refined Products Off-Take Agreement of December 31, 
1947; and 


WHEREAS, the parties desire to amend said Agreements as herein- 
after set forth; 
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Now, THEREFORE, in consideration of the premises and of the 
Agreements below stated, the parties hereto agree as follows: 


FIRST 


The second sentence of Article IV of the Off-Take Agreement is 
amended to read as follows: 


“Prices established by Seller’s Board of Directors shall be in 
United States dollars and shall not be changed oftener than monthly 
on ten (10) days’ notice to each Buyer.” 


SECOND 


Article VII of the Off-Take Agreement is amended to read as 
follows : 


“ARTICLE VII 


(a) Payments hereunder shall be made at the prices, as of 
the dates of delivery, established by the Board of Directors as pro- 
vided in Article IV. Subject to the provisions of Paragraph (d) 
of this Article VII, such payments shall be made in United States 
currency or such other currencies, in such amounts and at the of- 
ficial dollar rate of exchange, as Seller in each instance may be 
willing to accept. 


(b) Payments, whether of United States or other currency, 
shall be made at such place and in such manner as Seller shall desig- 
nate within thirty (30) days after the end of each calendar month 
and shall cover all deliveries made during such calendar month. 


(c) Within six (6) months after the end of each calendar 
year, Seller shall pay to each Buyer any amount accruing to such 
Buyer by reason of the provisions of the last paragraph of said 
Article IV. The amount to be so repaid may, in Seller’s discretion, 
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be repaid entirely in United States currency or in the same cur- 
rencies and in the same proportions as the currencies and propor- 
tions in which the payments by such Buyer shall have been made 
in the previous calendar year. 


(d) In administering the provisions of this agreement relat- 
ing to currencies other than currency of the United States, Seller 
should be guided by the following principles: 


(1) Seller should not accumulate currencies other than 
currency of the United States beyond the amounts deemed 
by Seller to be necessary to provide working funds, nor should 
Seller contemplate the use of currencies other than currency 
of the United States for the payment of dividends. 


(2) Seller should endeavor to schedule its uses and ac- 
ceptance of currencies other than United States currency to 
the end that, without working any undue hardship on any 
Buyer as to any such currency, each Buyer will be able to the 
maximum extent possible to pay its share (as defined below) 
of the aggregate value of all of such currencies accepted 
under this Agreement by Seller. 


(3) Each Buyer’s share of participation in currencies 
other than United States currency, should be based upon the 
ratio of Seller’s estimated total billing to such Buyer for the 
succeeding three (3) months, to Seller’s estimated total bill- 
ings to all Buyers during the same period, such share to be 
adjusted periodically on the basis of actual billings before any 
adjustments under Article IV hereof.” 


THIRD 
All of the provisions of Articles IV (except the last paragraph 


thereof ) and VII of the Off-Take Agreement as amended by this agree- 
ment shall be binding upon the parties to the Interim Off-Take Agree- 


63478 O—55—pt. 241 
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ment to the same effect as if incorporated in said Interim Off-Take 
Agreement. 


FOURTH 


Article VII of the Refined Products Off-Take Agreement is 
amended to read as follows: 


“ARTICLE VII 


(a) Subject to the provisions of Paragraph (b) of this Article 
VII, payments under this Agreement shall be made in United 
States currency or such other currencies, in such amounts and at 
the official dollar rate of exchange, as Aramco in each instance 
may be willing to accept. Such payments shall be made at such 
place and in such manner as Aramco shall designate. 


(b) In administering the provisions of this Agreement re- 
lating to currencies other than currency of the United States, 
Aramco shall be guided by the following principles: 


(1) Aramco shall not accumulate currencies other than 


currency of the United States beyond the amounts deemed by 
Aramco to be necessary to provide working funds, nor should 
Aramco contemplate the use of currencies other than cur- 
rency of the United States for the payment of dividends. 


(2) Aramco should endeavor to schedule its uses and 
acceptances of currencies other than United States currency 
to the end that, without working any undue hardships on any 
Optionee as to any such currency, each Optionee will be able 
to the maximum extent possible to pay its share (as defined 
below) of the aggregate value of all of such currencies 
accepted under this Agreement by Aramco. 


(3) Each Optionee’s share of participation in currencies 
other than United States currency, should be based upon the 
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ratio of Aramco’s estimated billings to such Optionee which 
are provided for in Article VI (a) of this Agreement to 
Aramco’s total estimated billings to all Optionees during the 
same period, such share to be adjusted annually in the same 
method as is provided in said Article VI.” 


FIFTH 


In accepting currencies other than currencies of the United States 
under the terms of this agreement, Seller shall first apply such other 
currencies against payments under the Off-Take and Interim Off-Take 
Agreements to the extent provided for in said Agreements as hereby 
amended, and shall apply any balances of such other currencies which 
it is able to take against payments under the Refined Products Off- 
Take Agreement as hereby amended. 


SIXTH 


The foregoing amendments shall become effective with respect to 
payments for deliveries made during the month of March, 1950. 


SEVENTH 


Any Buyer may terminate the provisions of this agreement at any 
time upon ninety (90) days’ written notice to Seller and to each of 
the other Buyers. In the event of termination, the Off-Take Agree- 
ment, the Interim Off-Take Agreement and the Refined Products Off- 
Take Agreement shall each be re-instated as of the termination date 
as if this agreement had never been made and from and after the 
termination date Seller shall accept only United States currency in 
payments under said Agreements. 
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In WITNESS WHEREOF, the parties hereto have executed this 
agreement, in quadruplicate, as of the date first above written. 


ARABIAN AMERICAN O1L CoMPANY, 
By W. F. Moore 




















President 
ATTEST : 
J. H. McDonatp 
Secretary 
Socony-Vacuum O1L Company, INCORPORATED, 
By W.F. Burt 
Vice President 
ATTEST: 
A. F. Nosie 
Asst. Secretary 
STANDARD O1L CoMPANY, 
By OrviLLe HARDEN 
Vice President 
ATTEST: 


MarceEry M. Porter 
Asst. Secty. 
CaLTex OcEANIC LIMITED, 


By S.F. Martin 
Vice President 





ATTEST: 


Leo C. Ecan 
Asst. Secty. 
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1950 OFF-TAKE AGREEMENT 


THIS AGREEMENT, dated the 2nd day of October, 1950, between 
ARABIAN AMERICAN O1L Company, a Delaware corporation, having 
an office at 505 Park Avenue, New York, N. Y. (hereinafter called 
“Seller” ), Socony-VAcuum O1L CompaANy, INCORPORATED, a New 
York corporation, having an office at 26 Broadway, New York, N. Y. 
(hereinafter called ““Socony’”’), STANDARD Ort Company, a New Jersey 
corporation, having an office at 30 Rockefeller Plaza, New York, N. Y. 
(hereinafter called “Jersey”), and CALTEx Oceanic LiMiTED, a Ba- 
hamas corporation, having an office at 551 Fifth Avenue, New York, 
N. Y. (hereinafter called “Caltex’’), Socony, Jersey, and Caltex being 
hereinafter sometimes referred to collectively as “Buyers” and sever- 
ally as “Buyer”, 


WITNESSETH: 


WHEREAs the parties hereto have heretofore on the 12th day of 
March 1947 entered into an Offtake Agreement and an Interim Offtake 
Agreement both of which have heretofore been amended, 


WHEREAS it is desired (1) to terminate said Interim Offtake 
Agreement; and (2) further to amend said Offtake Agreement, and 


WHEREAS Seller and Trans-Arabian Pipe Line Company (herein- 
after called ““Tapline’’) are parties to a certain Transportation Agree- 
ment of even date herewith (hereinafter called the “Transportation 
Agreement”’), 
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Now, THEREFORE, it is hereby agreed that, effective the date hereof 
(1) the Interim Offtake Agreement is terminated; and (2) the said 
Offtake Agreement as amended is amended to read as follows: 


ARTICLE I 


1. Seller agrees to sell and deliver to each Buyer, and each Buyer 
agrees to purchase and receive or cause to be purchased and received 
from Seller, subject to the terms and conditions hereinafter set forth, 
during the period of eighteen (18) calendar years commencing on the 
January Ist following the date when the pipeline to Tapline from 
Quaisumah, Saudi Arabia to the Mediterranean Sea (which pipeline 
is herein referred to as ‘“‘the Pipeline’) is ready to receive and trans- 
port crude oil, the minimum barrels per day of crude oil produced by 
Seller in each such year as set forth under each Buyer’s name in the 
following table: 


Year Socony Jersey Caltex Year Socony Jersey Caltex 


114,000 228,000 10 49,500 148,500 297,000 
38,000 114,000 228,000 11 50,000 150,000 300,000 
38,000 114,000 228,000 12 50,000 150,000 300,000 
38,000 114,000 228,000 13 50,000 150,000 300,000 
42,000 126,000 252,000 14 50,000 150,000 300,000 
42,700 128,100 256,200 15 50,000 150,000 300,000 
44,200 132,600 265,200 16 50,000 150,000 300,000 
45,700 137,100 274,200 17 50,000 150,000 300,000 
48,000 144,000 288,000 18 50,000 150,000 300,000 


g 
5 
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2. “Barrel’’, as used in this agreement, means a quantity of forty- 
two (42) United States standard gallons of two hundred thirty-one 
(231) cubic inches at sixty (60) degrees Fahrenheit. For the purposes 
of this agreement unstabilized crude oil shall be deemed to be of the 
same grade but of a different quality from stabilized crude oil. 


3. For the purpose of computing the quantity purchased by each 
Buyer under this Article, and the credit to any Buyer under Article IV, 
the quantity of the refined products purchased by a Buyer pursuant 
to the Refined Products Offtake Agreement between the parties hereto 
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shall be considered as crude oil purchased and shall be converted to 
crude oil in accordance with Seller’s accounting policies and procedures 
as prescribed from time to time by Seller’s board of directors. 


4. The total quantity which each Buyer agrees to purchase during 
each full year based on the foregoing table is hereinafter referred to 
as its “Annual Minimum”’. 


5. Socony, Jersey, and Caltex, in purchasing their Annual Mini- 
mums, may purchase ten percent (10%), thirty percent (30%), and 
sixty percent (60%) respectively, of the several grades of crude oil 
produced by Seller in any calendar year. Any reference hereinafter 
made to a Buyer’s “Purchase Percentage’? means the percentage for 
such Buyer set forth in the preceding sentence. 


6. For the purpose of determining whether each Buyer has taken 
its Annual Minimum for any particular year: 


(a) Any quantity rejected for failure to meet the specifica- 
tions established by Seller hereunder for the particular grade 


or quality of crude oil or under the Refined Products Offtake 
Agreement for the particular grade of refined product (unless an 
equal quantity meeting such specifications or acceptable to Buyer 
is substituted therefor), and any quantity which any Buyer has 
nominated for delivery in that year in accordance with this agree- 
ment and Seller fails to deliver during that year, shall be considered 
as having been taken by such Buyer during the said year; and 


(b) At the option of each Buyer, any part of the quantity 
taken by it in the first three months of any calendar year may be 
credited as a part of its takings either for that year or, for the 
purpose of making up any deficiency in its Annual Minimum, for 
the preceding calendar year, but not for both. 
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ARTICLE II 


1. Seller hereby grants to each Buyer an option to purchase its 
Purchase Percentage of (a) Seller’s annual production commencing 
on the date hereof and terminating on the January 1 when Article I 
hereof becomes effective; (b) Seller’s annual production in any year 
of the eighteen (18) calendar year period mentioned in Article I in 
excess of the total of the Annual Minimums (reduced by the number 
of barrels of crude oil equivalent to the refined products purchased by 
Buyers pursuant to the Refined Products Offtake Agreement) for all 
Buyers for that year; and (c) Seller’s annual production for each year 
after the said eighteen (18) year period so long as Seller produces crude 
oil in Saudi Arabia. The option granted by this paragraph is hereinafter 
referred to as “Option A”’. 


2. Seller further grants to each Buyer for each year during the 
entire period stated in paragraph 1 of this Article, in which such 
Buyer has purchased the full quantities available to it under said 
paragraph, an option to purchase in addition to the quantities so pur- 
chased a proportionate share (divided in proportion to their Purchase 
Percentages between each Buyer desiring to purchase under this para- 
graph 2) of the crude oil included in the options of, but not taken 
by, any other Buyer or Buyers. The option granted by this paragraph 
is referred to hereinafter as “Option B”. 


3. The above options shall be exercised in the following manner: 


(a) Seller shall furnish to each Buyer, at least seven (7) 
months prior to the first day of each calendar year, an estimate 
which shall state separately the quantity of each grade of crude 
oil available for said calendar year. At least six (6) months prior 
to the first day of said calendar year, each Buyer shall notify Seller 
of the total quantity, if any, of each such grade to be purchased 
by such Buyer under “Option A”’. 


(b) Within thirty (30) days after receipt of said notices 
from all of the Buyers, Sellers shall advise each Buyer of the quan- 
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tity and grade of any addtiional crude oil which it estimates will 
be available to each Buyer under paragraph 2 of this Article. Each 
Buyer shall then notify Seller, at least three (3) months prior to 
the first day of said calendar year, of the additional quantities, if 
any, of each such grade to be purchased by it during said calendar 
year under “Option B”’. Ifa balance still remains available, Seller 
shall notify each Buyer promptly thereof, and each Buyer shall 
notify Seller promptly of any further additional quantities of each 
such grade it will purchase under said “Option B”. Seller shall 
thereafter promptly notify each Buyer of the total quantities 
allocated to it. 


(c) Each Buyer shall be entitled to purchase under “Option 
A” and “Option B” its Purchase Percentage or proportionate share 
(as provided in paragraphs 1 and 2 of this Article) of each grade 
of crude oil available. 


(d) In the event that Seller’s actual annual production for 
any year is insufficient to meet the total of the quantities which 
all Buyers have elected to purchase under this Article, the quantity 
deliverable to each Buyer shall be reduced by the percentage by 
which the crude oil available for purchase fails to equal the total 
of the quantities which all Buyers have so elected to purchase. 


(e) Seller shall furnish to each Buyer from time to time dur- 
ing each calendar year a statement of the additional quantities, if 


any, of each grade of crude oil available during the year for pur- 


chase. Within ten days after receipt of each such notice, each 
Buyer shall notify Seller of the quantities, if any, thereof which 
it desires to purchase. 


ARTICLE III 


Seller’s “annual production”, as such term is used in this agree- 
ment, shall mean and include all net crude oil produced and saved and 
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run from field storage in any calendar year (after deducting (a) 
water and foreign substances, (b) the oil consumed in such year in the 
customary operations of Seller’s installations within Saudi Arabia, 
and (c) the oil processed by Seller in its refineries and processing 
plants in Saudi Arabia) in all of the following areas in Saudi Arabia: 


All of eastern Saudi Arabia, from its eastern boundary (in- 
cluding islands and territorial waters) westward to the westerly 
edge of the Dahana, and from the northern boundary to the south- 
ern boundary of Saudi Arabia, provided that from the northern 
end of the westerly edge of the Dahana the westerly boundary of 
the area in question shall continue in a straight line north thirty 
degrees west to the northern boundary of Saudi Arabia, and from 
the southern end of the westerly edge of the Dahana such boundary 
shall continue in a straight line south thirty degrees east to the 
southern boundary of Saudi Arabia; 

All that portion of Northern Saudi Arabia south of Iraq and 
south and east of Transjordania which is bounded on the east, 
south, and west by the following lines: (a) on the east, by a line 
commencing at the northern end of the westerly edge of the Da- 
hana and running in a stright line north thirty degrees west to the 
northern boundary of Saudi Arabia; (b) on the south, by a line 
commencing at the northern end of the westerily edge of the Da- 
hana and running in a westerly direction along the northern edge 
of the Great Nefud (leaving the Great Nefud outside) to the north- 
west corner thereof, and thence in a straight line, passing through 
Tebuk, to the eastern boundary of the area covered by the Con- 
cession granted on the 9th day of July, 1936, to the Petroleum Con- 
cessions, Limited ; and (c) on the west, by a line commencing at the 
point where the straight line mentioned above joins the eastern 
boundary of the area covered by the Concession granted to the 
Petroleum Concessions, Limited, and thence running in a northerly 
direction, along the eastern boundary of the area covered by the 
Concession granted to the Petroleum Concessions, Limited, until 
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it reaches the present northern limits of the territory under the ad- 
ministration of Saudi Arabia. which adjoins the southern end of 
Transjordania ; 


All that southern portion of Saudi Arabia which is bounded 
on the east, north, west and south by the following lines: (a) on 
the east, by a line commencing at the southern end of the westerly 
edge of the Dahana and running in a straight line south thirty 
degrees east to the southern boundary of Saudi Arabia; (b) on the 
north, by a line commencing at the southern end of the westerly 
edge of the Dahana and running in a westerly direction, fifty kilo- 
meters south of the most southernly branch of the Wadi Dawasir, 
to a point fifty kilometers south of the source of the Wadi Dawasir 
and thence continuing in a straight line to the northeast corner of 
the boundary line between Yemen and Saudi Arabia; (c) on the 
west, by a line commencing at the point where the straight line 
mentioned above joins the northeast corner of the boundary line 
between Yemen and Saudi Arabia, and thence running in a south- 
erly direction, along the eastern boundary of the Kingdom of Yem- 
en, until it reaches the southern boundary of Saudi Arabia; and 


(d) on the south, by a line running along the southern boundary of 
Saudi Arabia between the most southernly limits of the lines men- 
tioned under (a) and (c) above, and all the territory known as the 
Saudi Arab-Iraq Neutral Zone, as is represented by the Saudi 
Arabian Government’s interest in said Neutral Zone. 


ARTICLE IV 


1. The prices to be paid to Seller by Buyers for all crude oil sold 
to Buyers shall be those established from time to time by Seller’s board 
of directors in accordance with the principle that Seller should be run 
for its own benefit as a separate entity. Prices established by Seller’s 
board of directors shall be in United States dollars and shall not be 
changed oftener than monthly on ten (10) days notice to each Buyer. 
Subject, to the provisions of Article VII, such prices shall be the same 
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for all Buyers taking delivery of crude oil of equal quality at the same 
place in the same manner and under the same conditions during the 
period such prices are in effect; and price differentials between crude 
oil delivered at different places or in different manners or under different 
conditions shall be so fixed by Seller’s board of directors as to cause no 
discrimination between Buyers. Such prices shall be subject to adjust- 
ment only as follows: 


For each year in which an Annual Minimum is applicable 
under Article | hereof, Seller shall determine the percentage by 
which any Buyer shall have failed to take its Annual Minimum. 
Each Buyer shall be entitled to be credited with any amount by 
which the price of the “excess quantity” taken by it during the 
year (computed at the average price per barrel of all crude oil 
purchased by such Buyer hereunder in said year) exceeds the sum 
(1) Seller’s cost of production of such quantity in said year (such 
cost of production to be determined as provided in Article V hereof ) 
and (2) fifteen cents per barrel. “Excess quantity” as used in 
the preceding sentence means the quantity which represents (1) a 
percentage of such Buyer’s Annual Minimum equal to the excess 
of the percentage (not over 100% ) of its Annual Minimum taken 
by it over the percentage of Annual Minimum taken by the Buyer 
taking the smallest percentage of its Annual Minimum (2) multi- 
plied by the quantity of its Annual Minimum. 


2. Payments by Buyers for crude oil in accordance with the prices 
established as provided in this Article shall be made within thirty (30) 
days after the end of each calendar month and shall cover all deliveries 
made during such calendar month. Within six (6) months after the end 


of each calendar year Seller shall pay to each Buyer any amount accru- 
ing to such Buyer by reason of the provisions of the preceding para- 
graph of this Article. 
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ARTICLE V 


Cost of production for the purpose of the preceding Article will be 
determined on an annual basis by independent certified public account- 
ants (selected by Seller and all Buyers) in accordance with Seller’s 
accounting policies and procedures as prescribed from time to time by 
Seller’s board of directors. 


ARTICLE VI 


1. Seller agrees to deliver or cause to be delivered crude oil to 
Buyer and each Buyer agrees to receive the same or cause the same to 
be received from Seller in accordance with quarterly schedules to be 
mutually agreed upon; provided, however, that Seller, while according 
non-discriminatory treatment to Buyers, shall not be required to furnish 
a quantity exceeding the capacity of its storage and other facilities. 
Seller shall secure and deliver or cause to be secured and delivered to 
Buyer all export permits, certificates of origin, consular invoices and 
the like which may be required by Buyer in respect of the crude oil sold 
and delivered hereunder. 


2. Deliveries under this agreement shall be made in the following 
manners (at Buyer’s option) : 


(a) To vessels— 


(1) Bulk crude oil shall be delivered free at side of vessels 
to be supplied by Buyer: (i) at Seller’s marine loading terminal 
at Ras Tanura, Saudi Arabia; (ii) at any other marine loading 
terminal that may be established, used or designated by Seller 
on the Persian Gulf; or (111) from and after completion of the 
Pipeline, at the marine loading terminal of Tapline at Sidon, 
Lebanon. 


(2) Bulk crude oil shall be pumped into vessels at the ex- 
pense of Seller but at the risk and responsibility of Seller only 
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as far as the vessel's permanent hose connections, to which the 
delivery hose or pipe of Seller shall be connected and at which 
point delivery shall be taken and all risk and responsibility 
assumed by Buyer; provided, however, that any loss of, or dam- 
age to cargo during loading, caused through the fault of the 
vessel shall be for Buyer’s account. 


(3) Packaged crude oil shall be delivered by Seller and re 
ceived by Buyer on dock within reach of ship’s loading facilities, 
at which point all risk and responsibility shall be assumed by 
Buyer. 


(b) To pipelines— 


F.o.b. Seller’s shipping tanks or other distributing facilities 
at points of delivery to pipelines (other than the Pipeline and 
pipelines operated by Seller) in Saudi Arabia. 


(c) In such other manner and at such other points as may be 
mutually agreed upon. 


3. Buyer shall give Seller not less than thirty (30) days’ notice 
prior to the estimated date of arrival of each vessel specifying the name 
of the vessel, the scheduled arrival date, and the grade and quantity of 
crude oil to be loaded (10% more or less Buyer’s option). Not less than 
seven (7) days prior to the estimated date of arrival of the vessel Buyer 
shall either confirm the scheduled arrival date and vessel or shall notify 
Seller of any change therein. 


4. The Master or his representative shall give Seller or its agent 
at the port of loading notice in writing or via other available means 
during ordinary business hours that the vessel is ready to load cargo, 
berth or no berth. Lay time shall commence upon the expiration of six 
(6) hours after receipt of such notice, or upon commencement of load- 
ing, whichever occurs first; provided, however, that if notice of readi- 
ness is given at or before 4:00 P.M. (local time of the port), the six (6) 
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hours shall be continuous hours,, but if given after 4:00 P.M. the six 
(6) hours shall be daylight hours, daylight for such purpose being 
between 6:00 A.M. and 6:00 P.M. (local time of the port). If, after 
giving notice of readiness, a vessel is delayed getting into berth or in 
the commencement of loading for any reason over which Seller has no 
control, such delay shall not count as used lay time. 


5. Seller shall be allowed as lay time for loading crude oil cargo 
twelve (12) hours plus the number of hours required to load the vessel 
at the rate of 5,000 barrels per running hour, but in no event less than 
thirty-six (36) hours (Sundays and ordinary holidays not excepted 
unless observance of Sunday or a certain holiday or holidays is in 
accordance with a particular custom of the port). If required by Buyer, 
Seller will deliver cargo at any other time provided law, port regula- 
tions, and the Master of the vessel permit, and provided Buyer pays 
any extra expenses involved; but if the vessel’s condition or facilities 
do not permit of loading in the time allowed, then the additional time 
necessary therefor shall be added to the allowed lay time. If regulations 
of Buyer or the Owner of the vessel prohibit loading of the cargo at 
night, time so lost shall not count as used lay time; if Seller prohibits 
or prevents loading or discharging at night, time so lost shall count as 
used lay time. Loading shall be deemed completed and lay time shall 
cease upon disconnecting of loading hoses. 


6. Dues and other charges on the cargo (including export permits, 
certificates of origin, consular invoices and the like) at the loading port 
shall be paid by the Seller and dues and other charges on the vessel 
shall be paid by the Buyer. The vessel shall, however, always be free 
of wharfage, dockage and quay dues at loading berths. 


7. Each vessel shall load at a safe and accessible sea-loading ter- 
minal or wharf which shall be designated by Seller and to which a vessel 
having a draft of (a) thirty-four feet (34’) in the case of Sidon, and 
(b) thirty-two feet (32’) in the case of other terminals can proceed, lie 
at, and depart from always safely afloat. Any lighterage (except that 
caused by loading to drafts in excess of the foregoing) shall be at the 
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expense, risk and responsibility of Seller. Seller shall have the right of 
shifting the vessel from one berth to another, but shall pay all towage, 
pilotage, wharfage, and dockage charges, and charges for running lines, 
together with additional agency charges and expenses, customs over- 
time and fees, and any other extra port charges or port expenses in- 
curred by reason of such shifting. Time consumed on account of shift- 
ing shall count as used lay time. Each vessel shall vacate her berth 
as soon as practicably possible after loading of cargo has been com- 
pleted; otherwise, unless vessel’s failure to vacate berth arises from 
one of the causes specified in Article X, Buyer shall reimburse Seller 
for all demurrage Seller is obligated to pay and does actually pay other 
vessels awaiting turn by reason of the resulting delay in docking such 
other vessels. 


8. Seller shall pay demurrage per running hour and pro rata for 
any part thereof for all time that used lay time exceeds the allowed lay 
time prescribed in paragraph 5 of this Article, at the market demurrage 
rate prevailing on date of nomination for type and size of the vessel 
involved. If, however, demurrage shall be incurred by reason of fire, 
explosion, strike, lockout, stoppage or restraint of labor in or about the 
plant of Seller, or its agents, or by a breakdown of machinery or equip- 
ment of Seller, or its agents, the rate of demurrage shall be reduced 
one-half for demurrage so incurred. No demurrage shall be paid for any 
delay caused by any of the other causes specified in Article X, excepting, 
however, delays caused by total or partial failure or shortage of crude 
oil production. 


ARTICLE VII 


Sales of crude oil for delivery at Sidon, Lebanon shall be subject 
to the following additional provisions: 


1. Subject to the rights granted to the Government of the United 
States by letter dated February 18, 1949, each Buyer shall be entitled 
to take delivery at Sidon of crude oil in an amount equal to a pro rata 
portion (determined in accordance with its Purchase Percentage) of 
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the actual capacity of the Pipeline. The term “actual capacity” of the 
Pipeline shall mean the maximum capacity of the Pipeline from time 
to time when operated in accordance with sound operating principles. 


2. In the event one or more of the Buyers at any time are not 
taking or do not anticipate taking deliveries to the extent of its or their 
full portion of the actual capacity of the Pipeline, any other Buyer shall 
have the right to take deliveries to the extent of such unused capacity ; 
but if two Buyers desire to exercise this right and such unused capacity 
is insufficient to transport the total quantities, delivery of which at 
Sidon is desired by such parties, then, as between them, the right to 
take deliveries at Sidon shall be apportioned according to their Pur- 
chase Percentages. 


3. In order that the actual capacity of the Pipeline may be utilized 
most efficiently and the use of such capacity may be apportioned in 
accordance with the provisions of paragraphs 1 and 2 of this Article: 
(a) Seller shall notify each Buyer at least seventy-five (75) days 
prior to the beginning of each month of the actual capacity of the Pipe- 
line in respect of such month; (b) each Buyer shall notify Seller, at 
least sixty (60) days prior to the beginning of each month, of the 
quantity of crude oil it anticipates it will take at Sidon during such 
month; and (c) Seller shall, not later than thirty (30) days prior to the 
beginning of such month, determine the time and conditions for delivery 
at Sidon of the requirements of the respective Buyers, and shall notify 
each Buyer thereof. In making such determination, Seller shall not 
discriminate among Buyers. 


4. (a) As consideration for the right to take delivery of oil 
at Sidon, each Buyer, subject to the provisions of sub-paragraph 
(b) below, agrees to pay Seller a sum equal to a pro rata part of 
the total of all fixed charges paid by Seller to Tapline in accordance 
with Article III of the Transportation Agreement, apportioned 
according to Purchase Percentages. 


(b) In the event that in any calendar year subsequent to 1950 
any Buyer does not take deliveries to the extent of its full portion 
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of the actual capacity of the Pipeline and all or any part of such 
unused capacity is used for deliveries to other Buyers, the Buyers 
taking such deliveries shall pay to Seller, and Seller shall collect 
from such Buyers, additional sums equal to the amounts that the 
under-lifting Buyer would have been required to pay for the right 
to take such deliveries. In such case the obligation of the under- 
lifting Buyer under sub-paragraph (a) of this paragraph shall be 
reduced accordingly. Should there be two under-lifting Buyers, 
credit for the additional amount paid by the over-lifting Buyer 
shall be divided among the under-lifting Buyers in the ratio in 
which the quantity under-lifted by each Buyer bears to the total 
of the quantities under-lifted. Adjustments provided for in this 
paragraph shall be made on a calendar-year basis. 


5. Asa further charge for deliveries of crude oil at Sidon in any 
calendar year subsequent to 1950, Seller shall collect from each Buyer 
and each Buyer agrees to pay to Seller a pro rata portion of the 
amounts paid by Seller to Tapline in accordance with Article IV of the 
Transportation Agreement. The charge to each Buyer shall be in the 
proportion that the quantity of crude oil delivered to such Buyer at 
Sidon bears to the total quantities of crude oii delivered to all Buyers 
at Sidon. 


6. From time to time Seller shall estimate and adjust the amounts 
to be paid by each Buyer under this Article. On the basis of such esti- 
mates and adjustments, Seller shall bill each Buyer monthly for amounts 
due, and such amounts shall be paid within thirty (30) days thereafter. 
The amounts so billed for each calendar year shall be recomputed within 
ninety (90) days or as soon thereafter as possible after the close of such 
calendar year, and adjustments shall be made by payments to or by 
each Buyer within thirty (30) days after such adjusted billing. 


7. All amounts computed as above provided and all allocations of 
charges and expenses among Buyers shall be determined by Seller on an 
annual basis in accordance with Seller’s accounting policies and pro- 
cedures as prescribed from time to time by Seller’s board of directors 
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and shall be certified by independent certified public accountants selected 
by Seller and all Buyers. 


8. The aggregate liability of the Buyers under this Article in re- 
spect of any year shall be finally determined on the basis of the amounts 
that are allowable to Tapline as deductions from gross income for 
United States income tax purposes in respect of such year. Any settle- 
ment of such liability shall be subject to adjustment to conform to any 
later determination of the amounts so allowable. 


ARTICLE VIII 


1. All payments under this agreement shall be made at such places 
and in such manner as Seller shall designate. 


2. All payments by Buyers to Seller under this agreement shall be 
made in United States currency or such other currencies, in such 
amounts and at the official dollar rate of exchange, as Seller in each in- 
stance may be willing to accept. 


3. All amounts to be paid by Seller to Buyers under Article IV 
and paragraph 6 of Article VII hereof may, in Seller’s discretion, be 
paid entirely in United States currency or in the same currencies and in 
the same proportions as the currencies and proportions in which the 
payments by such Buyer shall have been made in the previous calendar 
year. 


4. In administering the provisions of this agreement relating to 
currencies other than currency of the United States, Seller should be 
guided by the following principles : 


(a) Seller should not accumulate currencies other than cur- 
rency of the United States beyond the amounts deemed by Seller 
to be necessary to provide working funds, nor should Seller con- 
template the use of currencies other than currency of the United 
States for the payment of dividends. 


(b) Seller should endeavor to schedule its uses and acceptance 
of currencies other than United States currency to the end that, 
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without working any undue hardship on any Buyer as to any such 
currency, each Buyer will be able to the maximum extent possible 
to pay its share (as defined below) of the aggregate value of all of 
such currencies accepted under this agreement by Seller. 


(c) Each Buyer’s share of participation in currencies other 
than United States currency, should be based upon the ratio of 
Seller’s estimated total billing to such Buyer for the succeeding 
three (3) months, to Seller’s estimated total billings to all Buyers 
during the same period, such share to be adjusted periodically on 
the basis of actual billings before any adjustments under Article 
IV hereof. For the purpose of determining such ratio, Seller’s 
“total billings’ shall include billings under this agreement and 
under the Refined Products Offtake Agreement. 


5. In accepting currencies other than currencies of the United 
States under the terms of this agreement, or of the Refined Products 
Offtake Agreement between the parties, Seller shall first apply such 
other currencies against payments under this agreement to the extent 
provided for in this agreement, and shall apply any balances of such 
other currencies which it is able to take against payments under the 
Refined Products Offtake Agreement. 


6. Any Buyer may terminate the provisions of this Article at 
any time upon ninety (90) days’ written notice to Seller and to each 
of the other Buyers. In the event of termination, then, from and after 
the termination date, all payments by Buyers to Seller under this agree- 
ment and all payments by Seller to Buyers under Article IV hereof shail 
be made in United States currency, at such place in the United States 
and in such manner as Seller shall designate. 


ARTICLE IX 


1. The quantity of the bulk crude oil delivered hereunder at marine 
loading terminals shall be measured according to shore tank measure- 
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ments by Seller gauged immediately before and after delivery. In deter- 
mining the net volume of crude oil so delivered, adjustment in volume to 
sixty (60) degrees Fahrenheit, owing to differences in temperature, 
shall be made in accordance with National Standard Petroleum Oil 
Tables Circular C.410 (or the currently effective circular superseding 
the same), United States Department of Commerce, National Bureau 
of Standards. Each Buyer shall have the right to measure (at its own 
expense) the quantity jointly with Seller in shore tanks. The quantity 
of the bulk crude oil delivered hereunder at points other than the above 
shall be determined in such manner as shall be mutually agreed. 


2. Each Buyer shall have the right to inspect (at its own expense), 
jointly with Seller and before delivery, the grade and quality of any 
crude oil to be delivered hereunder; otherwise the grade and quality 
shall be determined by Seller. Tests for grade, unless otherwise mutu- 
ally agreed upon, shall be made according to the latest Standard or 
Tentative Standard Methods of the American Society tor Testing Ma- 
terials which may be available in official publications of the Society at 
the time such tests are made. Each Buyer shall have the right to reject 
crude oil not of the grade or quality to which the Buyer is entitled. 


3. Should a regularly licensed petroleum inspector be employed 
hereunder by mutual agreement, the fee shall be divided equally. 


4. The determination of quantity, grade and quality so made shall 
be final, conclusive and binding and the quantity, grade and quality 
so determined shall be deemed to be the quantity, grade and quality 
delivered. 


ARTICLE X 


Seller shall not be obligated to deliver or any Buyer obligated to 
receive any of the crude oil covered by this agreement when and while 
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and to the extent that Seller is prevented from or hindered in produc- 
ing, or making delivery, or that such Buyer is prevented from or 
hindered in receiving, due to acts of God, fire, explosions or other 
catastrophes, storms, war, blockades, quarantine restrictions, embar- 
goes, strikes or other labor disturbances, total or partial failure or 
shortage of crude oil production, loss or shortage of transportation 
facilities, breakdown of machinery, equipment or plant not caused by 
the negligence of the Seller, commandeering of raw materials, products, 
plants or facilities, or by any other similar or different acts of civil or 
military authorities, or by any causes beyond the control of the party 
whether similar to the causes herein specified or not; provided, how- 
ever, that none of the causes herein shall affect a Buyer’s obligation 
to pay for crude oil delivered to it under this agreement; and provided 
further that in the event of the failure of any Buyer to receive its 
Annual Minimum, the right of any other Buyer to the price adjust- 
ments provided in Article IV shall not be affected by anything herein. 
In the event that any party is, wholly or in part, so prevented from 
or hindered in carrying out its obligations under this agreement, such 
party shall give written notice by the most expeditious means as soon 
as possible after the occurrence of the causes relied on, giving full 
particulars of the reasons for such prevention or hindrance. 


ARTICLE XI 


1. No damages shall accrue to Seller for any failure of any Buyer 
to take delivery hereunder, but if a Buyer for any reason shall fail to 
make any payment as herein provided, such Buyer shall be liable to 
Seller for the amount thereof plus interest at the rate of three per 
cent (3%) per annum and Seller may suspend deliveries to such Buyer 
until payment of all amounts in respect of which such Buyer may be 
in arrears. 


2. The waiver by one party of any breach of any provision of 
this agreement by any other party shall not be deemed a waiver of any 
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subsequent or continued breach of such provision, or of the breach of 
any other provision hereof. 


ARTICLE XII 


This agreement and the rights arising hereunder shall not be 
assignable without the approval in writing of the other parties hereto 
except to a corporation, the stock of which is owned 100% by one or 
more of the parties hereto. No assignment hereunder shall relieve the 
assignor of obligations assumed under this agreement. 


ARTICLE XIII 


This agreement shall be construed, and the obligations and liabilities 
of the parties determined, in accordance with the law of the State of 
New York. 


ARTICLE XIV 


1. All notices required or permitted to be given under this agree- 
ment shall be in writing addressed to the parties at their addresses as 
set forth above. Where notice is given by cable, wire, radiogram or air 
mail, a confirmation shall be sent in each case by regular mail. Notices 
shall be deemed to have been given upon receipt thereof by the addressee. 


2. Any party may change its address for notices by giving notice 
thereof to the others in the manner herein prescribed. 
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IN WITNESS WHEREOF, the parties hereto have caused their names 
to be subscribed and their corporate seals to be affixed the day and 
year first above written. 


ARABIAN AMERICAN OIL CoMPANY, 


(Seal ) By W.F. Moore 
ATTEST : President 
J. H. McDona.Lp 
Secretary 


Socony-VacuumM O1L ComPANy, INCORPORATED, 


By W.F. Burt. 
(Seal) Vice President 


Attest: 
A. F. NoBLe 
Asst. Secretary 


STANDARD OIL CoMPANY, 


By OrviLLtE HARDEN 
(Seal) Vice President 


ATTEST: 


MarGery M. Porter 
Asst. Secretary 


CALTEX OCEANIC LIMITED, 


( Seal ) 
By W. H. PINCKARD 
ATTEST: Chairman of the Board of Directors 
A. E. THAYER 


Secretary 
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Document 12 


AMENDED PIPELINE AGREEMENT 


AGREEMENT made this 2nd day of October, 1950, by and among 
Trans-Arabian Pipe Line Company, a Delaware corporation, having 
an office at 200 Bush Street, San Francisco, California (hereinafter 
called ‘“Tapline”), Standard Oil Company, a New Jersey corpora- 
tion, having an office at 30 Rockefeller Plaza, New York, New York 
(hereinafter called “Jersey” ), Socony-Vacuum Oil Company, Incor- 
porated, a New York corporation, having an office at 26 Broadway, 
New York, New York (hereinafter called ‘““Socony”), Standard Oil 
Company of California, a Delaware corporation, having an office 
at 225 Bush Street, San Francisco, California (hereinafter called 
“California” ), and The Texas Company, a Delaware corporation, 
having an office at 135 East 42nd Street, New York, New York (here- 
inafter called “Texas’”’). 


WiITNESSETH: 


WHEREAS, the parties hereto have heretofore entered into a Pipe- 
line Agreement, dated March 12, 1947, and 


WHEREAS, certain of the obligations of said Agreement have be- 
come fully executed, and 


WHEREAS, it is desired to amend certain other provisions of said 
Agreement, 


Now, THEREFORE, IT IS MUTUALLY AGREED that said Pipeline 
Agreement is hereby amended, effective the date hereof, to read as 
follows: 
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ARTICLE I 


1. California, Jersey, Socony and Texas agree that they will, in 
the proportions hereinafter set forth, advance or cause to be advanced 
to Tapline (or severally guarantee payment of principal and interest 
of a loan or loans to Tapline of ) such amounts as may be needed by 
Tapline from time to time for the purpose of completing the construc- 
tion of a pipeline from Qaisumah, Saudi Arabia, to Sidon, Lebanon, 
having an estimated capacity of 300,000 barrels per day (which with 
all storage, loading and appurtenant facilities is herein called the “pipe 
line”), or for the purpose of increasing the capacity thereof. 


2. The proportions mentioned in the preceding paragraph are: 


i ee ae 30% 
ee. oe cee Geeree ts 30% 
SE cag 0s0in canna ee 10% 
I hos 6 tina ha uk wi 30% 
ARTICLE II 


If the amounts required for current and normal purposes by 
Tapline in any year exceed the amount of Tapline’s receipts, California, 
Texas, Jersey and Socony shall each advance or cause to be advanced to 
Tapline its pro rata part of such excess in the proportions mentioned 
in Article I. Such advances shall be evidenced by notes and all such 
notes issued for such purpose in any year shall be identical in tenor 
except as to amount. | 


ARTICLE III 


This agreement and the rights arising hereunder shall not be 
assignable without the approval in writing of the other parties hereto, 
except to a corporation the stock of which is owned 100% by one or 


\@ 
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more of the parties hereto. No assignment hereunder shall relieve the 
assignor of obligations assumed under this agreement. 















ARTICLE IV 


This agreement shall continue in effect so long as the pipeline is 
operated for the purpose of transporting crude oil from Saudi Arabia. 


ARTICLE V 


This agreement shall be construed and the obligations and liabili- 
ties of the parties determined in accordance with the law of the State 
of New York. 


IN WITNESS WHEREOF, the parties hereto have caused their names 
to be subscribed and their corporate seals to be affixed the day and 
year first above written. 


TRANS-ARABIAN Pipe LINE COMPANY 


pO PE eA n  Rae EIS NS A RR melt eo acne a 5 








| By B.E. Hutt 
| (Seal) President 
| Attest: 
S. G. HANSON 
Secretary 
| STANDARD O1L CoMPANY 
By OrviLtteE HarDEN 
(Seal) Vice President 
Attest: 


Marcery M. Porter 
Asst. Secretary 
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Socony-Vacuum O1L Company, INCORPORATED 
By W. F. Burt 


Vice President 
(Seal) 
Attest: \3 
A. F. Nose 
Asst. Secretary 
STANDARD O1L COMPANY OF CALIFORNIA 
By B. W. LETcHER 
Vice President 
(Seal) 
Attest: 


H. L. SEVERANCE 
Assistant Secretary 


THE Texas COMPANY 


By A.C. Lone 
Vice President 
(Seal) 


Attest: 


H. L. Hampton 
Assistant Secretary 


i 
i 
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Document 13 


TRANSPORTATION AGREEMENT 


AGREEMENT made this 2nd day of October, 1950, by and between 
Trans-Arabian Pipe Line Company, a Delaware corporation, having 
an office at 200 Bush Street, San Francisco, California (hereinafter 
called “Tapline’”’), and Arabian American Oil Company, a Delaware 
corporation, having an office at 505 Park Avenue, New York, New York 
(hereinafter called “Aramco” ). 


WITNESSETH: 


WHEREAS: 


Tapline is constructing a pipeline approximately 753 miles 
long from Qaisumah, Saudi Arabia to Sidon, Republic of Lebanon, 
having an estimated capacity of 300,000 barrels per day (which, 
with all storage, loading and appurtenant facilities, is herein 
called the “pipeline’’), and the parties hereto desire to contract 
for the transportation of crude oil through the pipeline. 


Now, THEREFORE, it is hereby agreed that: 


ARTICLE | 


From and after completion of the pipeline, Tapline, subject to the 
rights granted to the Government of the United States by letter dated 
February 18, 1949, will receive and transport, for Aramco, crude oil 
not exceeding the actual capacity of the pipeline. The term “actual ca- 
pacity” of the pipeline shall mean the maximum capacity of the pipe- 
line from time to time when operated in accordance with sound operating 
principles. Aramco shall deliver to Tapline at Qaisumah the crude oil 
to be transported through the pipeline. Upon arrival of the crude oil 
at Sidon, Tapline will store it at Tapline’s terminal in Sidon and will 
deliver it to Aramco or upon its order, free at side of vessels to be 
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supplied by Aramco or its nominees at Tapline’s marine loading ter- 
minal at Sidon, all as hereinafter more particularly provided. 


ARTICLE Il 


In order that the actual capacity of the pipeline may be utilized most 
efficiently, Aramco shall notify Tapline at least fifty (50) days prior to 
the beginning of each month of the quantity of crude oil it anticipates 
it will tender for shipment during such month, and Tapline shall, not 
later than forty (40) days prior to the beginning of such month, deter- 
mine the time and conditions for receiving and transporting the require- 
ments of Aramco. 


ARTICLE III 


1. As consideration for the right to use the pipeline, as provided 
in Article I, Aramco agrees to pay Tapline the total of all fixed charges 
of Tapline in connection with the operation and maintenance of the 
pipeline. 


2. By the term “fixed charges” is meant (a) all charges as defined 
in Article IV hereof incurred by Tapline prior to January 1, 1951; and 
(b) those charges normally considered fixed charges according to usual 
accounting practices, and also any other charges which do not fluctuate 
with thru-put, including without limitation depreciation of property, 
plant and equipment, interest on borrowed capital, taxes (other than 
Governmental charges actually measured by thru-put), right-of-way 
rentals or charges, franchises or licenses, uninsured losses (excluding 
shrinkage, evaporation and oil used in operations), insurance, general 
overhead and service department expense, and all staff or permanent 
labor expense connected with the operation and maintenance of the 
pipeline, all in accordance with Tapline’s accounting policies and pro- 
cedures as determined by Tapline’s Board of Directors. 


i A MRE ID Ro LOLA 
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mR NR 2 


es salle ee 
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3. “Fixed charges” as herein defined shall include charges in- 
curred prior to the date of the agreement, and Aramco’s obligations 
with respect thereto shall become effective immediately. 


ARTICLE IV 


As a charge for the shipment of crude oil through the pipeline 
subsequent to 1950, Aramco agrees to pay to Tapline, a sum equal to 
all costs of the operation, maintenance, and management of the pipe- 
line (other than the fixed charges referred to in Article III). 


ARTICLE V 


1. All payments under this agreement shall be made in United 
States currency or such other currencies, in such amounts and at the 
official dollar rate of exchange, as Tapline in each instance, may be 
willing to accept. Such payments shall be made at such place and in 
such manner as Tapline shall designate. 


2. In administering the provisions of this agreement relating to 
currencies other than currency of the United States, Tapline shall be 
guided by the following principles: 

(a) Tapline should not accumulate currencies other than currency 

of the United States beyond the amounts deemed by Tapline to be 

necessary to provide working funds. 

(b) Tapline should endeavor to schedule its uses and acceptances 

of currencies other than United States currency to the end that 

it will be able to accept the maximum amount of all such other 
currencies which Aramco may have available for payments here- 


under. 
ARTICLE VI 


1. From time to time Tapline shall estimate and adjust the 
amounts to be paid by Aramco under Articles III and IV hereof. On 
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the basis of such estimates and adjustments Tapline shall bill Aramco 
monthly for amounts required, and such amounts shall be paid within 
thirty (30) days thereafter. The amounts so billed for each calendar 
year shall be recomputed within ninety (90) days or as soon thereafter 
as possible after the close of such calendar year, and adjustments shall 
be made by payments to or by Aramco within thirty (30) days after 
such adjusted billing. 


2. The aggregate amount for which Aramco shall be liable under 
Articles III and IV in respect of any year shall be reduced by any 
income received by Tapline from sources other than Aramco in respect 
of such year. 


3. All amounts computed as above provided shall be determined by 
Tapline on an annual basis in accordance with Tapline’s accounting 
policies and procedures as prescribed from time to time by Tapline’s 
Board of Directors and shall be certified by independent certified public 
accountants selected jointly by Tapline and Aramco. 


4. The liability of Aramco under Articles III and IV in respect of 
any year shall be finally determined on the basis of the amounts that 
are allowable to Tapline as deductions from gross income for United 
States income tax purposes in respect of such year. Any settlement of 
such liability shall be subject to adjustment to conform to any later 
determination of the amounts so allowable. 


ARTICLE VII 


1. After crude oil has been tendered to and accepted for ship- 
ment by Tapline under this agreement and until said crude oil has been 
delivered by Tapline to Aramco or its nominees, Tapline shall be 
responsible for any loss. 


2. Subject to the terms of all outstanding agreements between 
Tapline and the Republic of Lebanon from time to time, deliveries by 
Tapline at Sidon shall be made in the following manner: 
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(a) Crude oil shall be delivered and received at Tapline’s hose 
connection with vessels to be nominated by Aramco. Cargo shall 
be pumped aboard at Tapline’s expense and at Tapline’s risk as 
far as vessel’s hose connection, beyond which point all respon- 
sibility for cargo and any loss caused to or by the same shall be 
the responsibility of Aramco or its nominee. 


(b) Tapline shall be given not less than thirty (30) days’ 
notice prior to the estimated arrival date of each ship to be loaded 
at the loading terminal, specifying the name of the ship, the esti- 
mated arrival date, and the grade and quantity of crude oil to be 
loaded (10% more or less at Aramco’s option). 


(c) All vessels arriving at Tapline’s loading terminal shall 
be furnished with berths free of all charges in order of their arrival, 
subject to the usual priority of mail or Government vessels. The 
berth provided shall be such that a ship having a draft not in 
excess of thirty-four (34) feet can safely reach and leave and 
always lie safely afloat. Each vessel shall vacate her berth as soon 
as loading of cargo has been completed. 


(d) Tapline shall load such vessel as expeditiously as possible, 
and shall deliver cargo to the vessel, weather and vessel’s facili- 
ties permitting, at such rate per hour of loading (not less than 
5,000 barrels of crude oil) and at such times as is customary, holi- 
days excepted, having regard to the custom of the port. If required 
by Aramco, Tapline will deliver cargo at any other time, provided 
law, port regulations and the Master of the vessel permit. 

(e) Tapline shall be given notice in writing during ordiriary 
business hours when a vessel is ready to load cargo, berth or no 
berth, and lay time shall commence upon the expiration of six (6) 
hours after receipt of such notice, or upon commencement of load- 
ing whichever occurs first. If notice of readiness is given at 4:00 

H P.M. (local time) or earlier, the six (6) hours shall be continuous 
hours; but if after 4:00 P.M. the six (6) hours shall be daylight 
hours, daylight being between sunrise and sunset. 





63478 O—55—pt. 2——-43 
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(f) Any lighterage required by the vessel at loading port shall 
be at the risk and expense of Aramco or its nominee. 


ARTICLE VIII 


1. The quantity of crude oil delivered hereunder at Qaisumah shall 
be measured according to Aramco’s gauging tank measurements gauged 
immediately before and after delivery. The quantity of crude oil de- 
livered by Tapline at Sidon shall be measured according to Tapline’s 
gauging tank measurements gauged immediately before and after de- 
livery. In determining the net volume of crude oil so delivered, adjust- 
ment in volume to sixty (60) degrees Fahrenheit, owing to differences 
in temperature, shall be made in accordance with National Standard 
Petroleum Oil Tables Circular C.410 (or the currently effective circular 
superseding the same), United States Department of Commerce, Na- 
tional Bureau of Standards. 


2. Aramco or its nominee shall have the right to inspect and to 
measure (at its own expense), jointly with Tapline and before delivery, 
the quantity, grade and quality of any crude oil to be delivered here- 
under ; otherwise the quantity, grade and quality shall be determined by 
the party making the delivery. Tests for grade, unless otherwise mu- 
tually agreed upon, shall be made according to the latest Standard or 
Tentative Standard Methods of the American Society for Testing Ma- 
terials which may be available in official publications of the Society at 
the time such tests are made. Aramco or its nominee shall have the 
right to reject crude oil not of the grade or quality to which it is entitled. 


3. Should a regularly licensed Petroleum Inspector be employed 
hereunder by mutual agreement, the fee shall be divided equally. 


4. The determination of quantity, grade, and quality so made shall 
be final, conclusive, and binding and the quantity, grade, and quality 
so determined shall be deemed to be the quantity, grade, and quality 
delivered. 





j 
} 
| 
| 
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ARTICLE IX 


Neither party to this agreement shall be obligated to perform any 
act required to be performed by it hereunder when and while and to 
the extent that such party is prevented from or hindered in performing 
such act, due to acts of God, fire, explosions or other catastrophes, 
storms, war, blockades, quarantine restrictions, embargoes, strikes or 
other labor disturbances, total or partial failure or shortage of crude 
oil production, loss or shortage of transportation facilities, breakdown 
of machinery, equipment or plant not caused by the negligence of such 
party, commandeering of raw materials, products, plants or facilities, 
or by any other similar or different acts of civil or military authorities, 
or by any causes beyond the control of the party whether similar to the 
causes herein specified or not; provided, however, that none of the 
causes herein shall affect Aramco’s obligations to make the payments 
provided for in this agreement. In the event that either party is, wholly 
or in part, so prevented from or hindered in carrying out its obliga- 
tions under this agreement, such party shall give written notice by the 
most expeditious means as soon as possible after the occurrence of 
the causes relied on, giving full particulars of the reasons for such 
prevention or hindrance. 


ARTICLE X 


This agreement shall continue in effect so long as the pipeline is 
operated for the purpose of transporting crude oil from Saudi Arabia. 


ARTICLE XI 


This agreement and the rights arising hereunder shall not be 
assignable without the approval in writing of the other party hereto 
except to a corporation the stock of which is owned 100% by either 
party hereto. No assignment hereunder shall relieve the assignor of 
obligations assumed under this agreement. 
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ARTICLE XII 


This agreement shall be construed, and the obligations and liabili- 
ties of the parties determined, in accordance with the law of the State 
of New York. 


IN WITNESS WHEREOF, the parties hereto have caused their names 
to be subscribed and their corporate seals to be affixed hereto the day 
and year first above written. 


(Seal) TRANS-ARABIAN PIPE LINE COMPANY 
Attest: S. G. HANson By B. E. Hut 

Secretary President 
(Seal) ARABIAN AMERICAN OIL COMPANY 


Attest: J. H. McDona.Lp By W. F. Moore 
Secretary President 





DATED 25TH SEPTEMBER, 1947 


ANGLO-IRANIAN OIL COMPANY, LIMITED 


AND 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 
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THIS AGREEMENT made this twenty-fifth day of September, 
1947, by and between Anglo-Iranian Oil Company, Limited, a Com- 
pany registered under the Companies (Consolidation) Act, 1908, of 
Great Britain and having its registered office at Britannic House, 
Finsbury Circus, London (hereinafter called ‘‘Seller”) and Socony- 
Vacuum Oil Company, Incorporated, a corporation organized under 
the laws of the State of New York, U. S. A., and having an office at 
26 Broadway, New York, N. Y. (hereinafter called “Buyer’’) 


WITNESSETH: 


Whereas, Seller is the owner of one-half of the issued share capital 
in Kuwait Oil Company Limited, and 


\Vhereas, under a concession from the Shaikh of Kuwait, dated 
23rd December, 1934 (hereinafter called the “Kuwait Concession” 
which expression shall include any future modification thereof or any 
new concession in place thereof) Kuwait Oil Company Limited has 
the exclusive right to explore and exploit the oil lands and resources 
of the State of Kuwait including all islands and territorial waters 
appertaining thereto (al! of which territory is hereinafter collectively 
called “ Kuwait’) and to sell or otherwise dispose of the oil produced 
therein, and 


Whereas, Seller has the right to obtain from Kuwait Oil Company 
Limited oil produced by Kuwait Oil Company Limited in Kuwait, 
and 


Whereas, under a concession from the Imperial Government 
of Iran, dated 29th April, 1933 (hereinafter called the “Iranian 
Concession” which expression shall include any future modification 
thereof or any new concession in place thereof) Seller has the exclusive 
right to search for and extract petroleum in certain areas in Iran 
(which areas are hereinafter collectively called “Iran”) and the right 
to sell or otherwise dispose of the petroleum produced therein, and 
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Whereas, Seller desires to have an assured and continuing market 
for crude oil which shall be produced under the Kuwait Concession 
and to which Seller shall be entitled (hereinafter called “Kuwait oil’’) 
and for crude oil which shall be produced under the Iranian Concession 
(hereinafter called “Iranian oil’’), and 


Whereas, Buyer desires, by purchasing some of such oil from 
Seller, to provide for a part of the large oil requirements of Buyer 
and of its affiliated companies, and 


Whereas, the parties hereto contemplate entering into an agree- 
ment (hereinafter called the “Pipe Line Agreement’) pursuant to 
which a pipe line (hereinafter called the “Pipe Line”) from the vicinity 
of the Persian Gulf to the Mediterranean, which can be used for the 
transportation of Kuwait oil and of Iranian oil, will be constructed 
and operated by a company (hereinafter called the “Pipe Line Com- 
pany”) in which the parties hereto will be shareholders. 


Now, THEREFORE, in consideration of the premises and of the 
mutual promises and undertakings herein contained, Seller agrees to sell 
and deliver, and Buyer agrees to purchase and pay for, all on the terms 
and conditions herein contained, crude oil (hereinafter called “oil’’) 
which at Seller’s option may be Kuwait oil or Iranian oil or both. 


ARTICLE I 
DEFINITIONS 


SEcTIoN 1.01. The following definitions of certain terms used in 
this Agreement shall be applicable for the purposes hereof :-— 


“Supply Period” shall mean a period of twenty (20) years begin- 
ning with the date on which shall have been completed and ready in all 
respects for operation, the Pipe Line and all facilities and appurtenances 
in connection therewith which shall be necessary for the initial operation 
of the Pipe Line. 
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A “Year of the Supply Period” shall mean a year beginning on the 
first day of the Supply Period or on an anniversary within the Supply 
Period of the first day of the Supply Period, as the case may be. 

“Ton” shall mean two thousand two hundred forty (2,240) pounds. 

The “Company” shall mean Kuwait Oil Company Limited, or any 
future holder or holders of the Kuwait Concession. 

‘Subsidiary company,” when used in respect of another company, 
shall mean (i) any company in which at the relevant time that other 
company directly or indirectly holds fifty per cent (50%) or more of 
the equity share capital, (11) any company to the Board of which a 
Director or Directors entitled at meetings of the Board to fifty per cent 
(50% ) or more of the voting power can be appointed only with the 
concurrence of one or more of (a) that other company, (b) another 
subsidiary company or (c) other sibsidiary company, and (iii) any com- 
pany which is a subsidiary company of a company which, either immedi- 
ately or as itself falling within this definition, is a subsidiary company of 
that other company. 

“Affiliated company” when used in respect of another company shall 
mean any company (whether or not a subsidiary of such other company ) 
which at the relevant time is one of a group of related companies, of 
which group such other company is the head or one of the members and 
in which group the relationship between the head of the group and the 
members is based on ownership of shares, either directly or in inter- 
mediate companies, so that the interest of the head of the group in the 
equity share capital of any member thereof, resulting from such owner- 
ship of shares, is with respect to at least twenty-five per cent (25%) of 
such share capital. 


‘Equity share capital’ shall mean issued share capital, excluding 
any part thereof which neither as respects dividend nor as respects 
capital carries any right to participate beyond a specified amount in a 
distribution. 


SEcTION 1.02. The terms “herein,” “hereof,” “hereinbefore,” 
“hereinafter” and “hereunder” shall, unless the context indicates other- 
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wise, refer to this Agreement and not to the particular Article or Section 
of this Agreement in which the term appears. 


ARTICLE II 
TERM OF AGREEMENT 


SecTion 2.01. This Agreement shall be effective from the date 
first hereinbefore stated and, unless sooner terminated in accordance 
with the provisions of Section 2.02, Section 9.02 or Section 11.01 
hereof, shall remain in effect until the end of the Supply Period, and, 
if extended as provided in Section 10.04 hereof, for such longer period 
as is therein stated; provided, however, that unless, prior to the 31st 
day of December, 1948, or such later date as may be mutually agreed, 
the parties hereto shall have entered into the Pipe Line Agreement, 
either party may terminate this Agreement by notice to the other. 


Section 2.02. Buyer shall have the right to terminate this Agree- 
ment either at the end of the tenth year of the Supply Period, or at the 
end of the fifteenth year of the Supply Period, by giving Seller notice 


of termination at least five (5) years prior to the date in question. 


ARTICLE III 
QUANTITY 


SEcTION 3.01. Subject to the provisions of Section 3.03 hereof, 
the quantity of oil to be sold and delivered by Seller and to be accepted 
and paid for by Buyer hereunder, during the Supply Period, shall be 
twenty-six million six hundred thousand (26,600,000) tons, of which 
thirteen million three hundred thousand (13,300,000) tons shall be de- 
livered and taken in equal yearly quantities during the first ten (10) 
years of the Supply Period. 

The balance of the twenty-six million six hundred thousand (26,- 
600,000) tons shall be delivered and taken over the last ten (10) years 
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of the Supply Period in yearly quantities of which notice shall be given 
by Buyer as provided in Section 3.02 hereof. 


Section 3.02. Unless it shall have previously exercised its right 
to terminate this Agreement in accordance with the provisions of Sec- 
tion 2.02 hereof, Buyer shall give Seller notice, not later than the end 
of the fifth year of the Supply Period (whether or not this Agreement 
is then suspended pursuant to the provisions of Section 9.02 or deliveries 
hereunder are then suspended pursuant to the provisions of Section 
10.04 hereof) of the tonnage to be delivered and taken hereunder in 
each year from and including the eleventh year of the Supply Period 
to and including the fifteenth year of the Supply Period and Buyer 
shall also give Seller notice, not later than the end of the tenth year 
of the Supply Period (whether or not this Agreement is, or deliveries 
hereunder are, then suspended as aforesaid) of the tonnage to be de- 
livered and taken hereunder in each year from and including the six- 
teenth year of the Supply Period to and including the twentieth year 
of the Supply Period; as provided, always, that 


(1) the quantity to be stated for the eleventh year of the Supply 
Period in the notice to be given by Buyer in accordance with this Section 
shall not differ in amount from the quantity for the tenth year of the 
Supply Period as provided in Section 3.01 hereof by more than fifteen 
per cent (15%) of the said quantity for the tenth year of the Supply 
Period, and the yearly quantities to be stated in the notices to be given 
by Buyer in accordance with this Section shall in respect of the years 
subsequent to the eleventh year of the Supply Period be such that the 
respective quantities as so stated for any two (2) consecutive years shall 
not differ in amount from each other by more than ten per cent (10%) 
of the quantity stated for the first of such two years, except that the 
respective quantities as so stated for the fifteenth and sixteenth years of 
the Supply Period may differ from each other in amount by not more 
than fifteen per cent (15% ) of the quantity stated for the said fifteenth 
year, and 
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(2) the aggregate of the yearly quantities to be stated in the notice 
to be given by Buyer of the tonnage to be delivered and taken hereunder 
in each year from and including the eleventh year of the Supply Period 
to and including the fifteenth year of the Supply Period shall total not 
less than six million (6,000,000) and not more than seven million five 
hundred thousand (7,500,000) tons, and 


(3) the aggregate of the yearly quantities to be stated in the notices 
to be given by Buyer in accordance with this Section plus the aggregate 
of the yearly quantities to be delivered and taken during the first ten (10) 
years of the Supply Period as provided in Section 3.01 hereof shall total 
twenty-six million six hundred thousand (26,600,000) tons. 


Section 3.03. In taking delivery of the quantities stated in Sec- 
tion 3.01 hereof and to be stated in the notices to be given by Buyer pur- 
suant to Section 3.02 hereof, Buyer shall at its option be entitled 
to a tolerance of ten per cent (10%) more or less with respect to each 
of such quantities, notwithstanding that the exercise of such option may 
increase or diminish the total quantity of twenty-six million six hundred 
thousand (26,600,000) tons by up to ten per cent (10%) of such total 
quantity. 


ARTICLE IV 
QUALITY 


SEcTION 4.01. Except insofar as may otherwise be agreed by 
Buyer and Seller in respect of particular deliveries, oil to be delivered 
hereunder shall be oil which shall have been separated at atmospheric 
pressure and which shall thereafter have remained in free vented 
storage tanks for not less than twenty-four (24) hours. The average 
quality of Kuwait oil which shall be delivered hereunder in any calendar 
half year shall not be less than the average quality of the total gross 
production of oil in Kuwait under the Kuwait Concession in the same 
period adjusted to separation at atmospheric pressure, and the average 
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quality of Iranian oil which shall be delivered hereunder in any calendar 
half year shall not be less than the average quality of the total gross 
production of oil in Iran under the Iranian Concession in the same 
period adjusted to separation at atmospheric pressure. 


Section 4.02. The references in Section 4.01 hereof to total gross 
production in Iran shall be taken to exclude therefrom production 
from any field in Iran which shall be used exclusively for supplying 
petroleum products within Iran (meaning, in this last instance, the 
entire country of Iran and not merely the areas in Iran herein referred 
to as Lran) and border territories. 

As used in Section 4.01 hereof, the expression “‘adjusted to separa- 
tion at atmospheric pressure”’ shall mean actually separated at atmos- 
pheric pressure or, to the extent not actually so separated, having a 
quality conforming to the quality of a representative sample or repre- 
sentative samples, which shall have been separated at atmospheric 
pressure for not less than twenty-four (24) hours. 


Section 4.03. Without in any way affecting Seller’s obligation 
with respect to quality of oil to be delivered hereunder, if the average 
quality of Kuwait oil or of Iranian oil, as the case may be, which 
shall have been delivered in any calendar half year hereunder, should 
be less than the quality required as aforesaid, a financial adjustment 
shall be made in favour of Buyer and the parties shall endeavour to 
agree on the amount of such financial adjustment and failing agreement 
the matter shall, without reference to arbitration, be determined by 
an independent expert experienced in the refining and valuation of oil, 
who shall be agreed upon by the parties or who, failing agreement, 
shall be chosen by the President for the time being of the British 
Institute of Petroleum, and the determination of such independent 
expert shall be final. 


Section 4.04. Seller, in complying with the provisions of Section 
4.01 hereof, shall not deliver hereunder into the Pipe Line individual 
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batches of oil of more than twenty thousand (20,000) tons of a quality 
so different from the average quality of Kuwait oil or of Iranian oil, 
as the case may be, then deliverable hereunder, as to be unsuitable 
for Buyer’s refinery equipment, shall not deliver hereunder f.o.b. 
tank ship any oil of a quality so different from the average quality of 
Kuwait oil or of Iranian oil, as the case may be, then deliverable here- 
under, as to be unsuitable for Buyer’s refinery equipment. If a dispute 
should arise under this Section 4.04, it shall, without reference to 
arbitration, be determined by an independent expert experienced in 
petroleum refining, who shall be agreed upon by the parties or who, 
failing agreement, shall be chosen by the President for the time being 
of the British Institute of Petroleum and the decision of such independ- 
ent expert shall be final. 


Section 4.05. In no event shall Buyer be obliged to take delivery 
of any oil which shall have a content of more than one per cent (1%) 
of B.S. & W. by volume, which content shall be determined in accord- 
ance with the Standard Method which shall for the time being be 
prescribed by the British Institute of Petroleum, the method in effect 
at the date hereof designated as 1.P75/46. 


Section 4.06. Seller undertakes that the H2S content of Kuwait 
oil and of Iranian oil supplied to Buyer hereunder shall not be greater 
than the H2S content of Kuwait oil and of Iranian oil respectively 
as generally supplied by Seller to other customers for normal refining 
purposes. 


Section 4.07. Seller shall furnish Buyer from time to time, but 
not less often than once every three (3) months, with current estimates 
of the anticipated relative proportions of Kuwait oil and of Iranian 
oil that Seller will deliver hereunder and of the average quality of 
each oil, which estimates shall be projected as far ahead as shall be 
reasonably necessary to meet the requirements of Buyer’s refinery 
operations but, in any event, for a period of at least three (3) months. 
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ARTICLE V 
DELIVERY 


Section 5.01. Delivery of oil hereunder shall be made into the 
Pipe Line; provided, however, that Buyer shall have the right in 
any year of the Supply Period, or during the year of extension of the 
term of this Agreement if it should be extended as provided in Sec- 
tion 10.04 hereof, to take delivery of not in excess of five per cent 
(5%) of the quantity deliverable hereunder in that year, f.o.b. tank 
ships to be suppled by Buyer. The quantity deliverable hereunder into 
the Pipe Line in each year of the Supply Period, or during the year 
of extension as aforesaid, shall be delivered and accepted in ap- 
proximately equal monthly quantities during the year in question. 
In respect of deliveries f.o.b. tank ship in any year of the Supply 
Period, or during the year of extension as aforesaid, Buyer shall ar- 
range its liftings so that such deliveries shall be made in approximately 
equal quarterly quantities during the year in question. 


Section 5.02. For the purpose of making deliveries into the 
Pipe Line as aforesaid, Seller shall use and, where necessary, shall 
before the commencement of the Supply Period, install or procure 
the installation of gathering lines from the fields in Kuwait and Iran 
to the Pipe Line, which lines shall be of sufficient size to assure efficient, 
low-cost operation, it being the intention of the parties that Buyer 
shall to the extent of its interest hereunder have the benefit of such 
low-cost operation. 


Section 5.03. If, in respect of any oil deliverable hereunder into 
the Pipe Line, Buyer shall have requested the Pipe Line Company 
to batch, in accordance with good pipe line practice, any Kuwait oil 
that may be delivered hereunder, separately from any Irainan oil that 
may at the same time be delivered hereunder, Seller shall, in making 
deliveries of such Kuwait oil and such Iranian oil, do so in such a man- 
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ner as to make it possible for the Pipe Line Company to batch the oil 
as aforesaid. 


Section 5.04. Delivery of oil f.o.b. tank ships hereunder shall 
be made at Seller’s normal loading points in the Persian Gulf, which 
loading points shall, until further notice, be Fahaheel for deliveries 
of Kuwait oil and Abadan or Mashur for deliveries of Iranian oil; 
provided, however, that Seller shall use its best endeavours to arrange 
that Buyer’s tank ships shall be loaded at a loading point from which 
they can safely depart when loaded, without the necessity of lighterage. 


Section 5.05. Buyer shall furnish Seller with an estimate of its 
probable drawings by tank ship, month by month, each monthly estimate 
to be given not later than the first day of the month preceding that to 
which the estimate shall apply. 

Within seven (7) days after receipt of Buyer’s said estimate Seller 
shall notify Buyer of the loading point or points at which Buyer’s tank 
ships will be loaded during the month in question. 

Buyer shall give Seller notice at least twenty-one (21) days prior 
to the expected arrival of each vessel at the loading point, of the name 
of the vessel and date of probable arrival and, if Seller is to prepare 
shipping documents, Buyer shall at least seven (7) days prior to the 
expected arrival of each vessel furnish to Seller or its agents full in- 
structions regarding each vessel, the preparation and destination of its 
bills of lading and orders for the port of discharge or first port of 
discharge if more than one. 

Each vessel which is to be loaded at Fahaheel shall report to the 
Company there and each vessel which is to be loaded at Abadan or 
Mashur shall report to Seller at Abadan at least forty-eight (48) hours 
before arrival, stating the hour of probable arrival. Upon arrival at 
the loading point, or as near thereto as the vessel may safely get (always 
afloat) each vessel shall give six (6) hours notice of readiness. 


SecTION 5.06. Each of Buyer’s vessels shall be loaded at a place 
to be indicated by Seller or its representative, which a vessel drawing 
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not more than thirty-two (32) feet in salt water can safely reach, where 
she can lie always safely afloat, and from which, except as hereinafter 
provided in this Section, she can safely depart when loaded. It is under- 
stood and accepted by Buyer that when Seller shall find it necessary 
to give delivery at Abadan, the loading of any of Buyer’s vessels there 
may have to be completed by lightering outside the Shatt-el-Arab bar. 
If such lighterage should be required, Buyer shall bear the actual cost 
thereof. 


Section 5.07. Seller shall load each of Buyer’s vessels at an aver- 
age rate of not less than three hundred (300) tons per running hour 
(Sundays and local and general holidays excepted, unless used) weather 
permitting, or, with respect to deliveries at any of the above mentioned 
loading points, at such greater average rate as may hereafter from 
time to time be used generally by Seller for the purpose of determining 
its liabilty for demurrage with respect to the loading of tank ships at 
that loading point. Running hours shall commence when the vessel shall 
start to load, or, on the expiration of the six (6) hours notice of readi- 
ness, berth or no berth, whichever shall first occur, and shall continue 
without interruption until the vessel shall have completed loading. If 
lighterage shall be necessary, the time required to move the vessel to 
the lighterage point, after it shall have finished loading to bar draft, 
plus any time lost by the vessel’s own inability to move, shall not count 
as running hours. If regulations of Buyer or of the owner of the 
vessel or of port authorities shall prohibit loading at night, time so 
lost shall not count as running hours, but if Seller or the Company shall 
prohibit loading at night, time so lost shall count as running hours. If 
the vessel shall, for any cause whatsoever, be unable to receive the cargo 
at the aforesaid average rate, Seller’s obligation hereunder shall be 
reduced to loading the vessel at the average rate at which she shall be 
capable of taking the cargo, subject to the exceptions specified above. 


Section 5.08. If the vessel shall not be loaded within the period 
provided for in Section 5.07, demurrage shall be paid by Seller at the 














3 
: 
2 
4 
: 


whos Sabin AS 








ANTITRUST AND MONOPOLY PROBLEMS 1241 


applicable rate as hereinafter provided. The applicable rate shall be 
the current market rate, if any, for the time being in effect for single 
voyage charter parties of tank ships of the type and size in question. 
If the parties shall fail to agree as to the existence, or amount, of such 
current market rate then, without reference to arbitration, the question 
shall be referred to and determined by an experienced ship’s broker to 
be agreed upon by the parties, and failing agreement to be chosen by 
the President for the time being of the Chamber of Shipping of the 
United Kingdom; and the current market rate, if he shall find one to 
exist, or an equitable demurrage rate as determined by him, if he shall 
find that no current market rate exists, shall constitute the applicable 
rate, and his determination thereof shall be final. If demurrage shall 
be caused by fire at Seller’s or the Company’s installations or by break- 
down of Seller’s or the Company’s machinery, the rate at which demur- 
rage shall be payable by Seller shall be half that which would other- 
wise have been payable in accordance with the terms of this Section. 


Section 5,09. Dues and other charges on each of Buyer’s vessels 
at the loading point shall be borne by Buyer. Buyer’s vessels, however, 
shall always be free of wharfage, dockage and quay dues. 


Section 5.10. Property in oil which shall be delivered hereunder 
into the Pipe Line shall pass to Buyer at the time when the oil shall 
first enter the Pipe Line or any facility owned by the Pipe Line Com- 
pany. Property in oil which shall be delivered hereunder f.o.b. tank 
ship shall pass to Buyer when the oil shall have passed the ship’s per- 
manent hose connection. 


ARTICLE VI 
PRICE 


SECTION 6.01. Subject to the further provisions contained in this 
Article, the price per ton of oil which shall have been delivered here- 
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under into the Pipe Line or f.o.b. tank ship, as the case may be, shall be 
the sum of the following: 


(1) The cost of production per ton in the calendar year in which 
delivery hereunder shall have been made, which cost shall be 
determined in accordance with the provisions of Part I of the 
Schedule attached hereto, which Schedule shall for all purposes 
be deemed to be a part of this Agreement. 


(2) The applicable cost of transportation per ton in the calendar 
year in which delivery hereunder shall have been made, which 
cost shall be determined in accordance with the provisions of 
Part III of the said Schedule. 


(3) The applicable royalty per ton, which shall be determined in 
accordance with the provisions of Part VI of the said Sched- 
ule; and 


(4) . per ton. 


Section 6.02. Until the respective prices for oil which shall have 
been delivered hereunder in any calendar year can be ascertained and cal- 
culated as provided in Section 6.01 hereof, Seller shall use for invoicing 
purposes during that calendar year, a figure per ton for Kuwait oil and 
a figure per ton for Iranian oil delivered into the Pipe Line and a figure 
per ton for Kuwait oil and a figure per ton for Iranian oil delivered f.o.b. 
tank ship which shall be estimated by Seller, as hereinafter provided in 
this Section, to be the probable prices, on the basis stated in Section 6.01 
hereof, of Kuwait oil and of Iranian oil to be delivered hereunder in that 
calendar year. Seller shall estimate such figures for each calendar year 
during which oil shall be deliverable hereunder, on the 1st day of October 
in the preceding calendar year, provided, however, that if the Supply 
Period shall commence on a date other than the Ist day of January, then 
the estimates for the remainder of the calendar year in which the Supply 
Period shall commence shall be made as far in advance of the commence- 
ment of the Supply Period as practicable but not more than three (3) 
months nor less than one (1) month prior thereto. 





*Figure inserted in the two executed originals of this Agreement. 
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In making any such estimates Seller shall use the latest information 
available at that time with respect to the likely cost of production per ton, 
the likely applicable cost of transportation per ton and the likely appli- 
cable royalty per ton for the calendar year for which the estimates are 
being made. Seller shall, in using said information, make such adjust- 
ments as may be necesary to give effect to any differences which Seller 
shall anticipate may exist in the calendar year for which the estimates 
are being made. If any known substantial changes shall have occurred 
in the first half of any calendar year, which shall not have been ade- 
quately taken into account in the estimates for that calendar year, Seller 
shall, on the Ist day of July of that calendar year, revise such estimates 
in order to give effect to such changes and such revised estimates shall 
be used for invoicing purposes in the second half of that calendar year. 

Seller shall within one (1) month of the time any estimated figures 
are arrived at or revised give Buyer notice of the estimates or of the 
revisions, as the case may be, together with a statement which shall con- 
tain sufficient details of Seller’s calculation to inform Buyer fully of the 
basis on which the estimates or revisions shall have been made by Seller. 
As soon as practicable after the end of the particular calendar year, but 
in any event not later than three (3) months thereafter, Seller shall de- 
termine the actual prices of oil delivered in that calendar year, pursuant 
to the provisions of Section 6.01 hereof, and shall promptly give Buyer 
notice thereof, together with a statement which shall contain full infor- 
mation with respect to Seller’s calculation. If, on the basis of the actual 
prices determined as aforesaid, the aggregate price for all oil delivered 
to Buyer hereunder in the calendar year in question shall exceed the total 
of the sums for which Seller shall, in accordance with the provisions of 
this Section, have invoiced Buyer in that year, then Buyer shall pay 
Seller the difference, but if such aggregate price shall be less than the 
total of such sums, then Seller shall pay Buyer, or credit Buyer with, the 
difference. Such further adjustment as may be called for by the audi- 
tors’ certificates referred to in Article VII hereof, shall be made as soon 
as possible after such certificates are rendered. 
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SECTION 6.03. Without prejudice to Buyer’s right to reject oil 
containing more than one per cent (1%) B.S. & W. in accordance with 
the provisions of Section 4.05 hereof, Buyer shall be entitled to an allow- 
ance with respect to all B.S. & W. which may be contained in any oil 
which shall have been delivered hereunder, such allowance to be at a 
rate equivalent to the full price per ton of such oil. 


SECTION 6.04. It is the intention of the parties that the price to 
Buyer hereunder shall not be higher than the price at which Kuwait oil or 
Iranian oil or both shall be sold to any other purchaser in any of the cir- 
cunistances set out in this Section 6.04. 

Accordingly (subject only to the provisions of (3) of this Section 
6.04 )— 


(1) if Seller or any subsidiary or affliated company of Seller or 
the Company or any subsidiary company of the Company shall sell 
to any other purchaser Kuwait oil or Iranian oil or both at a price 
to be ascertained on the same principle as hereunder (that is to say 
a “cost plus’ basis independent of market fluctuations in the prices of 
crude oil or petroleum products) but with a differential in favour of 
the seller of less than * per ton, then Seller shall give to Buyer the 
benefit of the smallest differential from time to time payable by such 
other purchaser, or 


(2) if Seller or any subsidiary or affiliated company of Seller 
or the Company or any subsidiary company of the Company shall, 
pursuant to a long term agreement involving substantial quantities of 
oil, sell to any other purchaser Kuwait oil or Iranian oil or both at 
a price not ascertained on the same principle as aforesaid but in respect 
of which it can, at the time such price is fixed, be reasonably forseen 
that it will, over a substantial period of the long term agreement in 
question, necessarily be lower than the price to Buyer hereunder, then 
the price payable by Buyer shall be such lower price for such period 
as such lower price is in force for such other purchaser, 


*Figure inserted in the two executed originals of this Agreement. 
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provided, however, as regards (1) and (2) of this Section, 


that a sale shall be deemed not to be a sale to any other purchaser 
in the following cases :— 


(a) 


(b) 


(c) 


(d) 


(4) 
(a) 


(6) 


(c) 





a sale of Kuwait oil or Iranian oil or both made by Seller 
or any subsidiary or affiliated company of Seller to any sub- 
sidiary or afhliated company of Seller; 


a sale of Kuwait oil or Iranian oil or both made by Seller 
or any subsidiary or affiliated company of Seller to the Com- 
pany or any subsidiary company of the Company; 


a sale of Kuwait oil made by the Company or any subsidiary 
company of the Company to any subsidiary company of the 
Company or any affiliated company of the Company; 


a sale of Kuwait oil or of Iranian oil solely for consumption 
respectively in Kuwait or Iran (meaning for this purpose 
the entire country of Iran and not merely the areas in Iran 
herein referred to as Iran). 


For the purposes of this Section— 


“other purchaser” shall mean any person, firm or company 
who either alone or in conjunction with any other person, 
firm or company carries on the business of producing and 
of refining crude oil and of selling petroleum products ; 


“long term agreement involving substantial quantities of oil” 
shall mean an agreement, whether in writing or not, which 
shall continue in effect for more than three (3) years and 
under which any other purchaser shall receive or be entitled 
to receive a quantity of oil averaging, over any period of 
three (3) consecutive years, one hundred and fifty thousand 
(150,000) tons or more per annum; 


“price” shall in the following cases have the meanings specified 
as follows: 
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(i) where the seller sells to any other purchaser at a 
price fixed for a method of delivery other than delivery into 
the receiving end of the Pipe Line or other than delivery 
f.o.b. tank ship in the Persian Gulf, “price” shall mean the 
price actually received by the seller less all costs and charges 
in connection with delivery to the destination referred to in 
the price terms in question; provided that in a case where 
it is more economical to supply such a destination by shipment 
from the Mediterranean terminal of the Pipe Line after 
transportation through the Pipe Line than by shipment from 
the Persian Gulf, there shall be deducted in respect of trans- 
portation costs the transportation costs which would have been 
incurred in supplying such other purchaser with oil had it 
been delivered through the Pipe Line, whether or not the 
oil was so supplied or was transported from Kuwait or Iran 
by tank ship; and 

(ii) where the seller sells to any other purchaser at a 
price fixed for delivery f.o.b. tank ship in the Persian Gulf 
and where the oil is destined to a place which it is more 
economical to supply by shipment .from the Mediterranean 
terminal of the Pipe Line after transportation through the 
Pipe Line than by shipment from the Persian Gulf, “price” 
shall mean the price f.o.b. tank ship in the Persian Gulf plus 
the amount, if any, by which the transportation cost involved 
in transporting the oil from Kuwait or Iran by tank ship 
shall exceed the transportation cost which would have been 
incurred had the oil been delivered through the Pipe Line. 


ARTICLE VII 


ACCOUNTING RECORDS AND PROCEDURES 


Section 7.01. Seller shall, while this Agreement remains in effect, 
procure the Company to keep complete and accurate books and records 
with respect to the following matters :_(1) the royalty and tax immunity 
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payments which shall have been made by the Company to the Shaikh 
of Kuwait, (2) the tonnage of oil which shall have been produced in 
Kuwait, (3) the cost of production of the Company in Kuwait, as 
defined in Part II of the said Schedule, and (4) the cost of transportation 
per ton in Kuwait, as defined in Part III of the said Schedule. 


Section 7.02. Seller shall, while this Agreement remains in effect, 
keep complete and accurate books and records with respect to the follow- 
ing matters: (1) the royalty payments, payments based on distributions 
to the ordinary shareholders of Seller, and tax immunity payments, 
which shall have been made by Seller to the Iranian Government, 
(2) the tonnage of oil which shall have been produced in Iran, (3) the 
cost of lighterage referred to in Section 5.06 hereof, and (4) the cost 
of transportation per ton in Iran, as defined in Part III of the said 
Schedule. 


Section 7.03. If the cost of production of Iranian oil shall be used 
as the Cost of Production, as provided in Section (A) (2) of Part II 
of the said Schedule, Seller shall keep complete and accurate books and 
records with respect to the cost of production of Iranian oil for such 
time as it shall be used as the Cost of Production as aforesaid, in addition 
to the books and records required by the provisions of Section 7.02 
hereof. 


Section 7.04. Buyer shall be entitled to receive from Seller any 
and all information which Buyer may reasonably request, from time 
to time, as to any of the matters enumerated in Section 7.01 and 
Section 7.02 hereof, and, with respect to such time as Seller shall be 
required, pursuant to Section 7.03 hereof, to keep the books and records 
referred to therein, Buyer shall be entitled to receive from Seller any 
and all information which Buyer may reasonably request as to the cost 
of production of Iranian oil; provided, however, that during such time 
as Seller or the Company may be prohibited by reason of any applicable 
law or governmental regulation or direction, from disclosing to Buyer 
any information to which Buyer would otherwise be entitled pursuant 
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to the provisions of this Section, Seller shall not be required to furnish 
such information to Buyer. 


Section 7.05. Except in respect of such calendar years as are 
referred to in Section 7.06 hereof, the statutory auditors of the Company 
shall be specially retained, jointly by Seller and Buyer, to make, on 
behalf of Seller and on behalf of Buyer, annual audits of the books 
and records of the Company with respect to the matters enumerated 
in Section 7.01 hereof and to certify to Seller and to Buyer whether 
or not the actual prices of oil delivered hereunder in the calendar year 
under audit were properly determined by Seller in accordance with 
this Agreement and the said Schedule, as required by the provisions 
of Section 6.02 hereof, and if not properly determined, what adjustment 
should be made. Except as aforesaid, the statutory auditors of Seller 
shall be specially retained, jointly by Seller and Buyer, to make, on 
behalf of Seller and on behalf of Buyer, annual audits of the books and 
records of Seller with respect to the matters enumerated in Section 7.02 
hereof for the purpose of providing the said auditors of the Company 
with all such information with respect to the said matters enumerated 
in Section 7.02 hereof as the said auditors of the Company shall require 
in order to enable them to give the certificate required by this Section, 
and the said auditors of Seller shall provide the said auditors of the Com- 
pany with such information accordingly. 


Section 7.06. As to such calendar years only as Seller shall be 
required to keep the books and records referred to in Section 7.03 hereof, 
the statutory auditors of Seller shall be specially retained, jointly by 
Seller and Buyer, to make, on behalf of Seller and on behalf of Buyer, 
annual audits of the books and records of Seller, with respect to the 
matters enumerated in Section 7.02 hereof and with respect to the cost 
of production of Iranian oil and to certify to Seller and to Buyer 
whether or not the actual prices of Iranian oil delivered hereunder in 
the calendar year under audit were properly determined by Seller, in 
accordance with this Agreement and the said Schedule as required by 
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the provisions of Section 6.02 hereof, and if not properly determined, 
what adjustment should be made. 


Section 7.07. Seller and Buyer shall each have the right to have 
a representative consult with the auditors who are to make any audit as 
aforesaid, as to the scope of the audit and such representatives shall 
jointly meet for that purpose with such auditors prior to the commence- 
ment of the audit in question, but if either party shall elect not to avail 
itself of such right, the other party may, nevertheless, have its repre- 
sentative alone consult with the auditors as aforesaid and the audit shall 
be undertaken as promptly thereafter as practicable. 


SecTION 7.08. The fees and expenses of the auditors for the spe- 
cial services rendered by them in conducting audits and furnishing 
certificates as aforesaid and for similar services rendered pursuant tc 
the provisions of Article VII of the Agreement (hereinafter called the 
“Jersey Agreement”) being entered into by Seller and Standard Oil 
Company (hereinafter called “Jersey”) under even date herewith, but 
not for any services which such auditors would normally render to the 
Company or to Seller, as the case may be, as statutory auditors, shall be 
borne fifty per cent (50% ) by Seller, nineteen per cent (19%) by Buyer 
and thirty-one per cent (31%) by Jersey, and no part of such fees or 
expenses shall be included in any of the costs referred to in the said 
Schedule. 


Section 7.09. Seller shall procure the Company to furnish in- 
formation contained in the Company’s books and records, which may be 
requested by Buyer pursuant to the provisions of Section 7.04 hereof, 
and shall procure the Company to permit audits as aforesaid to be made 
of its books and records. 


Section 7.10. All information received by Buyer in accordance 
with the provisions of this Article, other than information which shall 
have been generally disclosed by Seller or by the Company to the public, 
shall be kept confidential and shall not be divulged by Buyer. 
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Section 7.11. In the event of any disagreement between the 
parties hereto as to any accounting matter, including, but not limited to, 
the interpretation or application of the provisions of the said Schedule, 
the propriety on accounting principles of any charge which shall have 
been made to Buyer in connection with the calculation of the price of 
oil pursuant to Section 6.01 hereof, or any matter of an accounting 
nature that is not provided for in this Agreement or in the said Sched- 
ule, or in the event the parties are unable to agree on any matter of an 
accounting nature which under this Agreement or the said Schedule, 
is to be agreed between them, the question shall be determined by arbi- 
tration, as provided in Article XIII hereof. 


ARTICLE VIII 
DETERMINATION OF QUANTITY AND QUALITY 


Section 8.01. The quantity of oil which shall have been delivered 
hereunder into the Pipe Line during any calendar month shall be deter- 
mined by the Pipe Line Company’s receipts therefor and the quantity, 
as thus determined, shall be used as the invoice weight of the oil which 
shall have been so delivered. Except in cases where oil delivered here- 
under shall be received by the Pipe Line Company in its own receiving 
tanks, Buyer and Seller undertake that they shall jointly procure the 
Pipe Line Company to accept, for the purpose of its receipts for oil 
which shall be delivered hereunder into the Pipe Line, measurements 
which shall have been made in accordance with the further provisions 
of this Section and of Section 8.05 hereof. Such measurements shall 
be taken on a one hundred per cent (100%) tank table basis in the 
tanks which normally shall be used by Seller or the Company, as the 
case may be, for measuring for royalty purposes oil to be delivered 
hereunder or in such other tanks as may mutually be agreed upon by 
the parties hereto and they shall be taken immediately before and im- 
mediately after the oil to be delivered hereunder shall be removed from 
such tanks. Seller shall be responsible for all losses of oil which may 
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occur between the place of measurement as aforesaid and the place of 
the passing of property as provided in Section 5.10 hereof. 


SEcTION 8.02. The quality of oil which shall be delivered here- 
under into the Pipe Line shall be determined from daily samples to be 
taken from the gathering line, through which delivery is at the time 
being made, at a place as close to the point at which the oil shall first 
enter the Pipe Line as shall be practicable and Seller’s representative 
shall make and sign a certificate as to the quality of the oil so tested. 


SEcTION 8.03. In the case of delivery hereunder f.o.b. tank ship, 
the quantity which shall have been delivered shall be determined, at 
the time of loading each cargo, by measurements which shall have 
been taken, immediately before and immediately after the loading of 
the vessel, on a one hundred per cent (100%) tank table basis in the 
shore tankage from which the cargo in question shall have been drawn 
and Seller’s representative shall make and sign a certificate of quantity 
based on such measurements. The weight thus certified shall be used 
as the bill of lading and invoice weight of the cargo in question. Seller 
shall be responsible for all losses of oil which may occur between the 
place of measurement as aforesaid and the place of the passing of 
property as provided in Section 5.10 hereof. 


SEcTION 8.04. In the case of delivery hereunder f.o.b. tank ship. 
the quality of each cargo shall be determined in the manner provided in 
this Section. Prior to the commencement of loading each vessel, six 
(6) samples of a size appropriate technically to the nature of the tests 
which shall be required for determining the quality of the oil in question, 
shall be taken from each of the shore tanks from which the oil in ques- 
tion is to be loaded, two (2) from the upper part, two (2) from the 
middle and two (2) from the lower part of each of the said tanks. The 
samples from each of the said tanks shall then be bulked together in 
the same proportions as the quantities which shall have been delivered 
from the respective tanks shall bear to the total quantity of oil in the 
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cargo in question. The quality of the oil in question shall be ascertained 
from the bulked samples and shall be certified in a certificate of quality 
to be drawn up and signed by Seller’s representative at the loading point. 

At the same time that the aforesaid samples shall be taken refer- 
ence samples shall likewise be drawn from the shore tanks in the 
same manner. The reference samples shall be divided into three sets 
each of a size appropriate technically to the nature of the tests which 
shall be required for determining the quality of the oil in question and 
each set shall be sealed. One such set shall be handed to Buyer’s 
representative referred to in Section 8.05 hereof and two shall be 
retained by Seller. 

Should Buyer dispute the accuracy of Seller’s certificate of quality 
of any cargo and should the parties hereto be unable to resolve the 
difference the matter shall, without reference to arbitration, be referred 
to an independent petroleum chemist who shall be agreed upon by the 
parties, or who, failing agreement, shall be chosen by the President 
for the time being of the British Institute of Petroleum and the findings 
of the said independent petroleum chemist upon testing a set of the 
reference samples drawn as aforesaid shall be final. 


Section 8.05. Buyer shall have the right to have a representative 
present at the time of each measurement, sampling and inspection of 
oil to be delivered hereunder and in the case of measurements of 
deliveries of oil into the Pipe Line in the tanks, other than the Pipe 
Line Company’s own receiving tanks, referred to in Section 8.01 
hereof, and in the case of sampling and inspection of such deliveries, 
the Pipe Line Company shall also have the right to have a rep- 
resentative present. Seller shall extend to Buyer’s representative and 
to the Pipe Line Company’s representative all reasonable facilities, in- 
cluding, but not limited to, gauge tables, for supervising and checking 
the dips and calculations from which measurements as aforesaid shall 
be arrived at and bill of lading and invoice weights determined, and all 
reasonable facilities for supevising and checking the drawing of samples 





re Pe aid de ai 


PN PRPS Ste 


mre ered aS 


Nias 


Stieber, 








ANTITRUST AND MONOPOLY PROBLEMS 1253 


from which the quality of any oil to be delivered hereunder shall be 
ascertained and the drawing of reference samples. 

Should Buyer or the Pipe Line Company or both fail to have 
a representative present at any measurement, sampling or inspection 


of oil at which either of them shall, pursuant to the foregoing provisions 
of this Section, be entitled to have a representative present Seller 
shall proceed with the measurement, sampling, or inspection, as the 
case may be, and its certificate of quantity or quality, as the case may 
be, made in accordance with the provisions of this Article shall be 
binding and conclusive on the party failing to have its representative 
present. 


Section 8.06. Buyer shall have the right at any time and from 
time to time by-giving Seller at least ten (10) days’ prior notice, to have 
the measurement, sampling and inspection of any oil delivered here- 
under performed by an independent expert petroleum inspector, 
in lieu of having it done by Seller’s representative in the presence of 
Buyer’s representative as heretofore provided in this Article. Such 
independent expert petroleum inspector shall be agreed upon by the 
parties or, failing agreement, shall be chosen by the President for the 
time being of the British Institute of Petroleum. In such a case the 
certificates of quantity and quality of the independent expert petroleum 
inspector shall be final and conclusive with respect to both Seller and 
Buyer and they shall equally bear the fees of the independent expert 
petroleum inspector. 


SecTION 8.07. Seller shall keep currently during the Supply 
Period and during the year of extension of the term of this Agree- 
ment if it should be extended as provided in Section 10.04 hereof, ade- 
quate records of the quality of all oil produced in each field in Kuwait 
and in each field in Iran other than any referred to in Section 4.02 
hereof. Buyer shall be entitled from time to time, upon request, to 
receive from Seller copies of such records and samples of the oil then 
being produced in Kuwait and in any field in Iran other than any 
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referred to in Section 4.02 hereof, in order that Buyer may be in a 
position to determine whether or not Seller is then complying with 
the provisions of Sections 4.01 and 4.04 hereof. 


Section 8.08. All information received by Buyer in accordance 
with the provisions of Section 8.07 hereof, other than information 
which shall have been generally disclosed by Seller or the Company 
to the public, shall be kept confidential and shall not be divulged by 
Buyer. 


Section 8.09. All tests for quality referred to in this Article 
shall, except as may be otherwise provided herein, be made in accordance 
with the latest Standard Methods of the British Institute of Petroleum 
which shall be available in official publications of the Institute at the 
date of delivery hereunder. All certificates of quality which shall 
be made pursuant to the foregoing provisions of this Article shall 
state the hydrogen sulphide content of the oil to which such certificates 
relate, and the B.S. & W. content by volume of such oil, which latter 
content shall be determined in accordance with the method specified in 
Section 4.05 hereof. 


Section 8.10. Calculations to convert measurements by volume to 
weight for the purposes hereof shall, in respect of Iranian oil, be made 
in accordance with the method from time to time used by Seller for 
the purpose of determining the royalty payable to the Iranian Gov- 
ernment and in respect of Kuwait oil in accordance with the method 
from time to time used by the Company for the purpose of determining 
the royalty payable to the Shaikh of Kuwait. Seller shall keep Buyer 
advised as to the said methods and as to any changes therein, but the 
inadvertent failure of Seller to do so at any time shall not constitute 
a breach of this Agreement, provided that Seller corrects such failure 
as soon after its discovery as reasonably possible. 
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ARTICLE IX 
PAYMENT 


Section 9.01. Payment shall be made by Buyer to Seller in 
sterling, at Seller’s office in London, or at such other place as Seller 
may agree, against Seller’s invoice, which shall be prepared as provided 
in Section 6.02 hereof and which shall be supported by certificates 
of quality and of quantity for oil which shall have been delivered f.o.b. 
oil which shall have been delivered into the Pipe Line, and by certificates 
of quality and of quantity for oil which shall have been delivered f. o. b. 
tank vessel, on or before the twenty-fifth day of each calendar month 
with respect to oil which shall have been delivered hereunder during 
the preceding calendar month. 


Section 9.02. If any national or international currency regula- 
tions from time to time in force and binding upon the parties hereto or 
either of them shall prevent payment or acceptance of payment in 
sterling as aforesaid, the parties shall confer together for the purpose 
of determining the course of action to be taken by them in order to 
ensure, if possible, the continued operation of this Agreement and this 
Agreement shall remain suspended for the period of one (1) year from 
the date on which such regulations shall have the effect aforesaid, or for 
the period during which such regulations shall have such effect, or for 
the period from the date on which such regulations shall have the effect 
aforesaid until the parties shall have agreed on a course of action 
ensuring the continued operation of this Agreement as aforesaid, which- 
ever shall be the shortest. If this Agreement shall have remained 
suspended for the period of one (1) year as aforesaid, and if at the 
end of such period no agreement shall have been reached between the 
parties as to the course of action to be taken by them, then either party 
shall have the right, without there being recourse to arbitration, by 
notice to the other party to terminate this Agreement as at the end 
of such period. 
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If this Agreement shall have been suspended in accordance with 
the provisions of this Section and shall not have been terminated in 
accordance with the said provisions, the quantities of oil which would 
but for such suspension have been deliverable hereunder shall be 
delivered and accepted within the period of time within which it shall 
be practicable for Seller to make and Buyer to accept delivery. 


SECTION 9.03. Payment of any difference between the invoiced 
prices and the actual prices of oil which shall have been delivered 
hereunder shall be made or credited, as provided in Section 6.02 hereof, 
promptly after the difference shail have been determined in accordance 
with the provisions of that Section, but in no event later than thirty (30) 
days after the receipt by Buyer of the notice of such actual prices, which 
shall have been given by Seller as provided in Section 6.02 hereof. 
Payment of any sums necessary to carry into effect any adjustment 
called for by the auditors’ certificates referred to in Article VII hereof 
shall be made within thirty (30) days after the date on which the 
certificates in question were rendered. 


ARTICLE X 
ForcE MAJEURE 


SEcTION 10.01. Nothing in this Agreement shall limit or restrict 
Buyer as to the sources from which it supplies any area or as to the 
areas to which it delivers supplies from any source. It is, however, 
Buyer’s intention in entering into this Agreement to use oil receivable 
by Buyer hereunder in supplying Buyer’s business in Europe (including 
the British Isles), North Africa (including the whole of Egypt), West 
Africa and the countries bordering on the Eastern Mediterranean (in- 
cluding any islands within or adjacent to this general area), all of 
which areas are hereafter referred to as “the Reference Area.” Events 


hereafter occurring may have the effect of rendering Buyer unable to 
accept delivery of some or all of the oil deliverable hereunder or of limit- 
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ing the quantity of oil which Buyer is able to utilise effectively for the 


(1) 


(2) 





purposes of the Reference Area, and in any such event it is the intention 
that Buyer’s obligation to take oil hereunder shall, if Buyer so desires, 
be appropriately reduced. The extent of the appropriate reduction 
shall be as follows :— 


Where the event is one of force majeure as defined in Section 
10.03 hereof and operates, otherwise than as provided in (2) 
of this Section, with respect to oil deliverable hereunder, by 
making impracticable either Buyer’s physical acceptance of 
delivery, or the transport of that oil after delivery, or the 
refinement of that oil, or the physical delivery of the products 
of that oil by Buyer, in each case in substantially the manner 
theretofore adopted, the reduction in the Declared Quantities 
(as hereinafter defined) shall be to the full extent of the 
quantities affected by the event of force majeure for so long 
as it operates. 


PROVIDED, however, that except to the extent that Seller 
shall, in the reasonable exercise of its discretion, consider it 
impracticable, having regard to other calls on the then exist- 
ing facilities of Seller or of the Company as the case may be, 
for delivering oil from the wellhead f.o.b. tank ships, Buyer 
shall have the right, but shall not be required, to take delivery 
f.o.b. tank ship in the Persian Gulf of the whole or part of 
any quantity of oil, which, because of the operation as afore- 
said of force majeure, Buyer shall be unable to accept for 
delivery into the Pipe Line. 


Where the event is one of force majeure of one or more of 
the following but only of the following descriptions, that 
is to say any action by civil or military authorities whether 
having the force of law or not, or any embargo or import 
or export restriction, or any allocation of sources of supply, 
or of distribution or marketing areas brought about by 
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governmental direction, or by agreement between govern- 
ments, and where the event operates with respect to oil 
deliverable hereunder so as to exclude that oil or products 
of that oil from any refinery or market, within the Reference 
Area, into which that oil or those products would in the 
ordinary course of Buyer’s business substantialty as thereto- 
fore carried on, have been brought for treatinent or sale, 
Buyer shall utilise if, but only if, it shall be reasonably prac- 
ticable for Buyer to do so, any oi! or products of that oil, which 
shall be affected as specified in this sub-Section, in another 
refinery or refineries or in another market or markets, as the 
case may be, within the Reference Area, and if, and to the 
extent that, it shall not be reasonably practicable for Buyer 
so to do, then for each year of the Supply Period in which 
the event of force majeure shall operate, the Declared Quantity 
for that year of the Supply Period shall be reduced by the 
aniount of oil or products of that oil (in terms of their equiva- 
lent in crude oil) which it shall for the reasons aforesaid not 
be reasonably practicable for Buyer so to utilise in that year 
of the Supply Period. 


Where the event is one of force majeure as defined in Section 
10.03 hereof and operates not with respect to any specific oil 
from any particular source, but with respect to oil or products 
of petroleum generally so as to restrict the ability of Buyer 
(except on grounds of cost or price) to refine for or in, or to 
distribute to or in, or to market in, the whole or any part of the 
Reference Area, in each case substantially in the manner 
theretofore adopted, there shall be ascertained— 


(a) Buyer’s total actual requirement of crude oil and of 
products of petroleum (in terms of their equivalent in 
crude oil) for the whole Reference Area in the calendar 
year last ended before the event of force majeure, 
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(b) the quantity of crude oil and of products of petroleum 
(in terms of their equivalent in crude oil) used, refined, 
distributed or marketed by Buyer in the said calendar 
year, the use, refining, distribution or marketing of 
which would have been affected by the event of force 
majeure if it had operated for the whole of the said 
calendar year, 


(c) the percentage of Buyer’s total actual requirement, 
referred to in (a) above, that is represented by the quan- 
tity referred to in (b) above, 


and if the percentage referred to in (c) above shall exceed 
five (5) but not otherwise, the Declared Quantity for each 
year of the Supply Period during which the event of force 
majeure shall operate, or a proportionate part of such Declared 
Quantity if the force majeure shall last for less than a year 
shall be reduced by a percentage equal to the amount by which 
the percentage referred to in (c) above shall exceed five (5). 


The expression “the Declared Quantities” as used in this Section 
shall mean the quantities specified in Section 3.01 hereof or stated 
in a notice given by Buyer pursuant to Section 3.02 hereof as the case 
may be, and the expression “the Declared Quantity” shall mean the 
quantity for the year of the Supply Period in question specified or 
stated as aforesaid, it being understood that the tolerance provided 
for in Section 3.03 hereof shall apply to any Declared Quantity as 
reduced pursuant to this Section. 

If more than one event of force majeure shall at the same time 
operate in any manner hereinbefore described in this Section, Buyer 
may, if it so desires, reduce its obligation to take oil hereunder during 
such time by applying cumulatively the reduction appropriate as afore- 
said in respect of each event of force majeure, to the Declared Quantity 
or Declared Quantities, as the case may be, for the year or years of 
the Supply Period in which more than one event of force majeure shall 
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so operate at the same time, but (with a view to preventing overlaps ) 
so that no greater reduction shall be allowed hereunder than would 
have been appropriate if all the events of force majeure operative at 
any one time had been one single event of the same extent as all those 
events combined. 


SecTIon 10.02. Nothing in this Agreement shall operate so as to 
limit or restrict Seller as to its sales policy or production policy for 
any market or toward any customer. However, events hereafter 
occurring may have the effect of limiting to something less than the 
total amount of oil which Seller is bound to deliver hereunder, the 
quantity of that oil which Seller is able to deliver without uniairly 
affecting Seller’s other customers, whether in the Reference Area or 
elsewhere, or such events may, by affecting the gathering lines herein- 
before referred to, or the pipelines or other facilities of Seller or of the 
Company, as the case may be, for delivering oil from the wellhead f.o.b. 
tank ships in the Persian Gulf, make it impossible for Seller to deliver 
the total amount of oil which Seller is bound to deliver to Buyer here- 
under and, in any such event Seller’s obligation to deliver oil hereunder 
shall be appropriately reduced as follows :— 


(1) If an event of force majeure, as defined in Section 10.03 
hereof, affects production in, or deliveries by Seller here- 
under (otherwise than as described in (2), (3) and (4) of 
this Section) of oil from, Kuwait or Iran or both, to such 
an extent that Seller is unable to deliver from Kuwait and 
[ran combined the quantities deliverable hereunder and at the 
same time to maintain its other business, then the amount of 
oil which Seller shall be bound to deliver to Buyer during the 
period of force majeure shall be arrived at in accordance with 
the following calculations :— 


(a) from the amount of Kuwait oil and of Iranian oil 
which is available for delivery at the beginning of the 
said period and from the production thereafter of Kuwait 








(b) 


(c) 
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oil and of Iranian oil, shall be deducted so much thereot, 
as is required by Seller solely for the refining of prod- 
ucts for internal consumption within Iraq, Kuwait and 
Iran (meaning, for this purpose, the entire country of 
Iran and not merely the areas in Iran herein referred 
to as Iran) and for the requirements of the British Ad- 
miralty in accordance with the provisions of any agree- 
ment for the time being in force between the British 
Admiralty and Seller; provided that Seller, in providing 
for internal consumption within Iraq shall, insofar as it 
shall be reasonably practicable for Seller to do so, use 
oil which may be available to Seller from, or which may 
thereafter be produced in, sources other than Iran and 
Kuwait; 


it shall be assumed (whether or not the actual quantity 
delivered was more or less) that the aggregate quantity 
of oil delivered to Buyer hereunder and of oil delivered 
to Jersey under the Jersey Agreement during the calen 
dar year last ended before the event of force majeure. 
was six million six hundred and fifty thousand 


(6,650,000) tons ; 


there shall be ascertained the difference between (i) the 
aggregate amount of Kuwait oil and of Iranian oil taken 
by Seller during the calendar year last ended before the 
event of force majeure, for its other business (not in- 
cluding the amounts actually taken for business referred 
to in (a) and (b) above) and (ii) the quantity which 
Seller may during each twelve months of the period of 
force majeure be able to supply for such other business 
(in lieu of supplying Kuwait oil or Iranian oil) from 
production sources, other than Kuwait and Iran, owned 
by Seller or in which Seller has an interest, if, but only 
if and to the extent that, it shall be reasonably prac- 
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ticable for Seller to do so; provided, however, that noth- 
ing herein contained shall imply an obligation on Seller 
to supply to Buyer, under any agreement with Buyer for 
the sale of oil for delivery into the Pipe Line, oil from 
production sources other than Kuwait and Iran; 


(d) the proportion which six milllion six hundred and fifty 
thousand (6,650,000) tons bears to the difference ascer- 
tained under (c) above shall be ascertained; 


(e) the amount of oil remaining after the calculation provided 
for in (a) above shall be apportioned in the proportion 
arrived at in (d) above, between on the one hand Buyer 
and Jersey (in respect of the Jersey Agreement) and 
on the other hand Seller’s other business (including that 
with Buyer under any agreement other than this Agree- 
ment) ; 


(f) the aggregate amount for Buyer and Jersey as obtained 
in (e) above shall be multiplied by twenty per cent (20% ) 
to arrive at the amount of oil which shall be delivered 
to Buyer hereunder so long as the event of force majeure 
operates. 


PRovIDED, however, that if during the calendar year last 
ended before the event of force majeure either the aggregate 
quantity of oil delivered to Buyer hereunder and of oil de- 
livered to Jersey under the Jersey Agreement or the aggregate 
amount of Kuwait oil and of Iranian oil taken by Seller during 
the said calendar year for its other business (not including 
the amounts actually taken for business referred to in (a) 
and (b) above) or both such aggregate quantity and such 
aggregate amount shall, in the opinion of Seller or of Buyer, 
have been affected by an event or events of force majeure, 
as defined in Section 10.03 hereof, in such a way as to render 
inequitable for the purpose of this Section the proportion to 
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be ascertained under (d) above, the parties shall confer to- 
gether for the purpose of agreeing an equitable adjustment 
of the said proportion, and failing agreement the matter shall 
be referred to arbitration in accordance with the provisions 
of Article XIII hereof. 


If an event of force majeure, as defined in Section 10.03 
hereof, affects the gathering lines hereinbefore referred to 
so as to make it impossible to deliver any oil whatever, whether 
from Kuwait or Iran, into the Pipe Line, Seller shall not be 
obligated to deliver any oil hereunder, so long as the event 
of force majeure operates, except to the extent that Buyer 
may elect to take deliveries f.o.b. tank ship as provided in 
this Agreement. 


If an event of force majeure, as defined in Section 10.03 
hereof, affects Divisions (b) or (d) or both, of the gathering 
lines (as described in Section B of Part III of the said Sched- 
ule) so as to make it impossible to deliver into the Pipe Line 
quantities in the aggregate of Kuwait oil and of Iranian oil 
at least equal to the sum of :— 


(a) the quantity of oil Seller is obligated to deliver to Buyer 
hereunder, 


(b) the quantity of oil Seller is obligated to deliver to Jersey 
under the Jersey Agreement, 


(c) the quantity of oil for Seller’s own requirements, for 
delivery into the Pipe Line, and 


(d) the quantity of oil for the requirements for delivery into 
the Pipe Line of any other parties (including the require- 
ments of Buyer under any agreement with Seller other 
than this Agreement) which for the time being shall 
be entitled to use the said Divisions of the gathering lines, 


then the aggregate capacity of the said Divisions remaining 
available for use shall, so long as the event of force majeure 
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operates, be prorated on the basis of the quantities in respect 
of (a), (b), (c) and (d) respectively, delivered into the Pipe 
Line over a representative period, which unless otherwise 
agreed by the parties hereto, shall be the six (6) calendar 
months immediately preceding the event of force majeure, 
and Seller’s obligation to supply Buyer hereunder shall be 
reduced accordingly so long as the event of force majeure 
operates. 


If an event of force majeure, as defined in Section 10.03 
hereof, affects the pipelines or other facilities of Seller or of 
the Company, as the case may be, for making deliveries of oil 
from the wellhead f.o.b. tank ships in the Persian Gulf, so 
as to interfere with such deliveries of oil, Seller may, so long 
as the event of force majeure so operates, reduce the amount 
of oil that would otherwise be deliverable to Buyer f.o.b. tank 
ship pursuant to the provisions of Article V hereof, by an 
amount proportionate to the reduction in the deliveries of oil 
generally, of Seller or of the Company, as the case may be, 
f.o.b. tank ships in the Persian Gulf, occasioned by the event 
of force majeure. 


PROVIDED, however, that except to the extent that Seller shall, 
in the reasonable exercise of its discretion, consider it impracticable, 
having regard to other calls on, or to any event of force majeure, as 
defined in Section 10.03 hereof, affecting, the then existing facili- 
ties of Seller or of the Company as the case may be, for delivering 
oil from the wellhead f.o.b. tank ships, Buyer shall have the right, 
but shall not be required, to take delivery f.o.b. tank ship in the Persian 
Gulf of the whole or part of any quantity of oil, which, because of the 
operation as aforesaid of force majeure, Seller shall not be able to 
deliver into the Pipe Line for Buyer. 


Calculations on the basis hereinbefore in this Section provided 





shall be made at such intervals as the parties shall consider necessary. 
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SECTION 10.03. Whether or not it would otherwise have such 
meaning, the term “force majeure,” as employed herein, shall mean war, 
acts of the public enemy or of belligerents, sabotage, blockade, revolu- 
tion, insurrection, riot, disorder, arrest or restraint of princes, rulers or 
peoples, expropriation by governmental authority, requisition, con- 
fiscation, nationalisation of the petroleum industry or any part thereof, 
allocation of sources of supply or of marketing areas by governmental 
direction or as a result of agreement between governments, rationing, 
interference by, or restrictions or onerous regulations imposed by, civil 
or military authorities, whether legal or de facto and whether purport- 
ing to act under some constitution, decree, law, or otherwise, Act of 
God, fire, frost, earthquake, storm, lightning, tide, tidal wave, flood, 
perils of the sea, accidents of navigation, breakdown or injury to ships, 
accidents to or closing of harbours, docks, canals, or other assistances 
to or adjuncts of shipping and navigation, loss of tanker tonnage due 
to sinkings by belligerents or to governmental taking, whether or not 
by formal requisition, epidemic, quarantine, embargoes or other export 
or import restrictions, strikes, lockouts or other labour disturbances, 
explosions, accidents by fire or otherwise to wells, pipes, storage facili- 
ties, refineries, installations, machinery, or to transportation or distri- 
bution facilities or equipment, or cessation of operation of the Pipe Line 
or any stoppage or total or partial failure thereof; and shal! also mean 
any other event, matter or thing, wherever occurring and whether or 
not of the same class or kind as those above set forth, which shall not 
be within the reasonable control of the party affected thereby. 

For the purposes of this Article, the term “Seller” and the term 
“party” when applicable to Seller shall include Anglo-Iranian Oil Com- 
pany Limited and any of its subsidiary or affiliated companies, as well 
as the Seller hereunder for the time being, and the term “Buyer” and 
the term “party” when applicable to Buyer shall include Socony-Vacuum 
Oil Company, Incorporated and any of its subsidiary or affiliated com- 
panies, as well as the Buyer hereunder for the time being. 


Section 10.04. If Buyer shall be affected by force majeure as 
stated in Section 10.01 hereof, or if Seller shall be affected by force 
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majeure as stated in Section 10.02 hereof, the party in question shall, 
with all reasonable dispatch, endeavour to remedy if possible, the 
cause of its disability and shall resume complete performance and 
operation of this Agreement at the earliest practicable time. 

If force majeure shall have operated prior to the end of the seven- 
teenth year of the Supply Period so as to reduce by at least five per 
cent. (5%) the aggregate minimum quantity of oil that would other- 
wise have been delivered to Buyer hereunder up to the end of the said 
seventeenth year, Buyer shall have the option by three (3) years prior 
notice to Seller to extend the term of this Agreement for one (1) year 
beyond the end of the twentieth year of the Supply Period, and the 
quantity deliverable during the year of extension shall, subject to the 
provisions of Section 3.03 hereof, be the same as the quantity for the 
twentieth year of the Supply Period, as stated in the notice given pur- 
suant to Section 3.02 hereof. 

Except as provided in this Section, no curtailment or suspension 
of deliveries or of acceptance of deliveries, pursuant to this Article, 
shall entitle either party to increase the quantity herein contracted 
for above that specified, or operate to determine this Agreement or to 
extend its term, and oil which shall not have been delivered or accepted 
because of the operation of this Article shall be deducted from the 
quantity of twenty-six million six hundred thousand (26,600,000) tons 
specified in Article III hereof. 


ARTICLE XI 
DEFAULT 


SecTION 11.01. In case Seller shall be in default for thirty (30) 
days in making deliveries of oil hereunder, or in case Buyer shall be in 
default for thirty (30) days in accepting deliveries hereunder or in 
making payments for oil as required herein, then the party not in 
default at any time during the continuance of such default may elect, 
upon giving notice to the other party, to treat such default as a breach 
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of this entire Agreement, unless such default shall be cured or remedied 
within ten (10) days after the giving of such notice. Failure to deliver 
or to accept oil which shall not have been delivered or accepted because 
of the operation of Article X hereof shall not constitute a default within 
the meaning of this Section. 


Section 11.02. The right to exercise the additional remedies par- 
ticularly specified in Section 11.01 hereof shall not be to the prejudice 
of, nor exclusive of, any other legal rights of the party not in default, 
nor shall the failure of either party to take advantage of any particular 
default be considered as a waiver of the right of such party to take 
advantage of a like default thereafter. 


Section 11.03. The parties hereto are entering into this Agree- 
ment in contemplation of the possibility that any default under, or breach 
of, this Agreement, by either party may have the effect of causing 
damage to the other party which would not have ensued but for the 
relationships, interests, rights and obligations created by, or arising 
out of, or under, the Pipe Line Agreement, and the parties agree that 
in any assessment of liability for damages for any default hereunder 
or breach hereof there shall be taken into account the effect of any 
such default or breach upon the aforesaid relationships, interests, rights 
and obligations. 

It is agreed that if a default by Seller under, or a breach by Seller 
of, the Jersey Agreement should increase the cost of production per 
ton or the cost of transportation per ton, or both, as defined in the 
said Schedule and should thereby result in an increase’ in the price 
payable by Buyer hereunder, Seller shall indemnify and hold Buyer 
harmless from and against any loss or damage that may result to 
Buyer from any such increase in the price. 

It is agreed that if a default by Buyer under, or a beach by Buyer 
of, this Agreement should increase the cost of production per ton or the 
cost of transportation per ton, or both, as defined in the Schedule to the 
Jersey Agreement, and if and to the extent that any such increase in 
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the said cost of production per ton or the said cost of transportation 
per ton, or both, should not be recoverable by Seller under the provisions 
of the Jersey Agreement as part of the price payable by Jersey there- 
under, Buyer shall indemnify and hold Seller harmless from and against 
any loss or damage that may result to Seller from any such increase 
in the said cost of production per ton or the said cost of transportation 
per ton, or both, which Seller shall not be able to recover as aforesaid. 


ARTICLE XII 
WARRANTIES AND REPRESENTATIONS 


SECTION 12.01. Seller warrants the title to all oil which shall be 
delivered hereunder and shall indemnify and hold Buyer harmless 
from and against all claims and liabilities arising out of any defect in 
the title to such oil. 


SECTION 12.02. Seller and Buyer each represent that all corporate 
action has been taken by each of them respectively to make this Agree- 
ment fully binding upon them. 


ARTICLE XIII 
ARBITRATION 


SECTION 13.01. Except as otherwise provided herein, if any dif- 
ference or dispute shall arise between the parties hereto, particularly as 
to the interpretation of this Agreement or as to the rights or liabilities 
of either party hereunder, or as to any matters arising out of this 
Agreement or connected therewith, the question shall, failing anv 
agreement to settle it in any other way, be referred to two arbitrators, 
one to be chosen by Seller and the other by Buyer, and their Umpire. 
In the case of a difference or dispute as to any matter referred to in 
Section 7.11 hereof, each party shall appoint an accountant as its 
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arbitrator, who shall, at the option of that party, be either a chartered 
accountant, or a certified public accountant. 


SECTION 13.02. Arbitration, pursuant to the foregoing Section, 
shall be held in England and the provisions of the Arbitration Acts 
of 1889 to 1934 or any statutory modification or re-enactment thereon 
for the time being in force shall be applicable. 


SEcTION 13.03. Except as otherwise provided herein, whenever in 
this Agreement it s provided that any agreement, act, matter, or thing 
is to be made or done by or between the parties or their representatives 
(whether by or after agreement or conference between the parties or 
their representatives or not) and the parties or their representatives 
shall fail to agree as to the agreement, act, matter or thing so to be 
made or done, a difference or dispute shall be deemed to have arisen 
between the parties which shall be referable at the instance of either 
party to arbitration under Sections 13.01 and 13.02 hereof, and the 
arbitrators shall have power to make any agreement to be made 
between the parties and to declare what acts, matters, or things are to 
be done. 


ARTICLE XIV 
ASSIGN MENT OF AGREEMENT 


Section 14.01. Either party shall have the right, upon notice to 
the other, to assign this Agreement to any subsidiary company of such 
party. 

If either party hereto shall assign this Agreement, such party 
shall remain liable for due performance thereof in accordance with its 
terms, whether or not it shall be thereafter further assigned. 


Section 14.02. All the terms, conditions and covenants of this 
Agreement shall enure to the benefit of and be binding upon the parties 
and their respective successors and assignees. 
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ARTICLE XV 
NotICcEsS 


Section 15.01. All notices, statements and other communications 
to be given, submitted or made hereunder by either party to the other 
shall, unless otherwise provided herein, be sufficiently given if in 
writing and sent by registered post, postage paid, or by telegraph, 
radio or cable to the address of the other party specified in Section 
15.02 hereof, and shall be deemed to have been given, submitted or made 
on the day on which such notices, statements or other communications 
ought to have been delivered in due course of postal, telegraphic or 
radio communication. 


SEcTION 15.02. Unless otherwise specified herein, or by fifteen 
(15) days’ notice in writing by Seller to Buyer, the address of Seller 
to which notices, statements, or other communications may be mailed or 
sent by telegraph, as aforesaid, shall be Britannic House, Finsbury 
Circus, London, E.C.2, England, and the address to which notices, 
statements, or other communications tnay be sent by radio or cable, as 
aforesaid, shall be Angliran, London. Unless otherwise specified herein, 
or by fifteen (15) days’ notice in writing by Buyer to Seller, the address 
of Buyer to which notices, statements, or other communications may be 
mailed or sent by telegraph as aforesaid, shall be 26 Broadway, New 
York 4, N. Y., U. S. A., and the address to which notices, statements. 
or other communications may be sent by radio or cable, as aforesaid, 
shall be Sovac, New York. 


ARTICLE XVI 


APPLICABLE LAW AND INTERPRETATION OF AGREEMENT 


SecTIon 16.01. This Agreement shall be deemed to have been 
made in England and shall be construed to take effect in accordance 
with English Internal Law to the exclusion of all other legal systems, 
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and the parties submit to the jurisdiction of the English Courts with 
respect to any actions at law, suits in equity, or legal proceedings, 
between the parties hereto, in connection with this Agreement or 
arising out of or because of this Agreement, and agree that the English 
Courts shall have exclusive jurisdiction over any such actions at law, 
suits in equity or legal proceedings. 

The parties hereto are, for the purpose of accepting service of 
any summons, writ or other process requiring to be served on them 
respectively in connection with any such actions at law, suits in equity 
or legal proceedings, to be deemed to be domiciled in the City of London 
at the addresses following :— 


Seller at Britannic House aforesaid; 


Buyer at the office of Messrs. Allen and Overy, Solicitors, or of 
their successors in business; 


and the parties hereto agree that any such summons, writ or other 
process may be served at the said respective addresses and that Messrs. 
Allen and Overy or their successors in business as the case may be are 
authorised to accept service on behalf of Buyer and that such service 
shall be deemed to be good service. 


SEcTION 16.02. The headings of the Articles of this Agreement 
and of the Parts and Sections of the said Schedule are for convenience 
only and shall not be used in the interpretation hereof or of the said 
Schedule. 


63478 O—-55—pt. 2——_46 
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SCHEDULE 


Part I—Cost or PropuctTion PER Ton 





For the propose of calculating, pursuant to Section 6.01 of the 
within written Agreement (hereinafter called ‘‘the Agreement’’), the 
price of oil delivered thereunder, the Cost of Production per Ton 
in any calendar year or in any such part of a calendar year as is 
referred to in Section (A)(3) of Part II of this Schedule, shall be 
arrived at by dividing the Cost of Production, to be ascertained as 
provided in Part II of this Schedule, for the period in question, by the 
appropriate divisor. The appropriate divisor shall, unless the cost oi 
production of Iranian oil shall be used as the Cost of Production as 
provided in Section (A)(2) of Part II of this Schedule, be the 
greatest of the three following amounts: 


(a) The total number of tons of oil which shall have been 
won and saved by the Company within Kuwait in the period in 
question, after deducting water, sand and other foreign substances 
and after deducting the oil required for the customary production 
operations of the Company in Kuwait, 

or 

(b) The total number of tons of all oil which shall have been 
delivered in the period in question to Buyer under the Agreement 
and to Jersey under the Jersey Agreement, 


or 
(c) The total number of tons of all oil which shall have been 
delivered in the period in question to Buyer under the Agreement 
and under an agreement, being negotiated at the date of the 
Agreement by the parties to the Agreement, for the sale and pur- 
chase of forty million (40,000,000) tons of oil. 


If the cost of production of Iranian oil shall be used as the Cost of 
Production as provided in Section (A)(2) of Part II of this Schedule, 
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then the appropriate divisor shall be the total number of tons of oil 
which shall have been won and saved by Seller within Iran after 
deducting water, sand and other foreign substances and after deducting 
the oil required for the customary production operations of Seller 
in Iran. 


Part Il—Cost or PropuctTIoNn 

Section (A) Definition 

(1) Except as provided in Section (A)(2) of this Part II, the 
Cost of Production shall, in respect both of Kuwait oil and of Iranian 
oil, mean all expenditures of the Company in connection with its crude 
oil production operations in Kuwait up to the delivery of the oil into 
the Gathering System as defined in Section (A)(1) of Part III of 
this Schedule, and in connection with any gas separation facilities in 
Kuwait (not including tanks used for measuring oil for royalty pur- 
poses in which separation at atmospheric pressure may take place and 
not including any stabilization plants) ; and shall consist of Operating 
Expenses, Drilling Expenses, Depreciation and Head Office Expenses 
all as hereinafter specified in this Part II, but shall not include any 
costs in connection with facilities included within the definition of a 
Gathering System as set forth in Section (A)(1) of Part III of 
this Schedule, any costs in connection with any desalting, stabilization 
or casinghead gasoline plants, any interest whatever, any expenditure 
for exploration of any oil fields outside the presently known producing 


structure in Kuwait, or any royalty payments or tonnage payments 
in consideration of tax immunity which shall be made pursuant to 
the Kuwait Concession. 





(2) If in any calendar year no oil shall have been produced in 
Kuwait under the Kuwait Concession, then, for the purpose of deter- 
mining the Cost of Production per Ton as provided in Part I of this 
Schedule, the Cost of Production for that calendar year shall be 
deemed to be the same as the Cost of Production, as defined in Section 
(A)(1) of this Part II, for the last previous calendar year in which 
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there shall have been production of oil in Kuwait; provided, however, 
that, if for three (3) consecutive calendar years it shall not have been 
possible for the Company to produce any oil in Kuwait under the 
Kuwait Concession because of force majeure, as defined in Section 
10.03 of the Agreement, the cost of production of Iranian oil shall 
be used as the Cost of Production for each full calendar year there- 
after during which, because of the continuance of said force majeure, 
the Company shall be unable to produce any oil in Kuwait under the 
Kuwait Concession. The cost of production of Iranian oil in each 
calendar year during which it will be used as the Cost of Production, 
as aforesaid, shall be determined in as nearly the same manner speci- 
fied in this Schedule as is possible, having regard to the fact that the 
provisions of this Schedule are directed primarily to the determination 
of the cost of production of Kuwait oil by the Company under the 
Kuwait Concession. To that end, the parties shall, if and when it 
becomes necessary to determine the cost of production of Iranian oil 
in the said manner, endeavour to agree on the nature and extent of such 
adaptations in the provisions of this Schedule as shall be appropriate 
to make them applicable to the determination of the cost of production 
of Iranian oil by Seller under the Iranian Concession, and, if the 
parties are unable to agree in any respect (including inability to agree 
on the amount of fixed assets subject to Depreciation as hereafter 
mentioned in this Section (A)(2)), the matter shall be treated as 
a disagreement within the terms of Section 7.11 of the Agreement. 
In any determination of the cost of production of Iranian oil pursuant 
to the provisions of this Sub-Section, Seller shall make appropriate 
allocations of its costs so as to exclude from cost of production of 
Iranian oil any costs, particularly those of a general and administrative 
nature, properly applicable to refining, gathering, marketing, or other 
operations than production under the Iranian Concession. In any such 
determination of the cost of production of Iranian oil, Seller may 
include in the amount of fixed assets subject to Depreciation pursuant 
to the provisions of Section (D) of this Part II, an amount to be agreed 
upon by Seller and Buyer as such part of the original cost of fixed 
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assets in Iran, which have been completely depreciated on the books of 
Seller, as fairly represents the remaining useful life of such fixed assets. 


(3) Should the date of commencement of deliveries of oil to 
Buyer under the Agreement fall on a date other than the Ist day of 
January or should the date of the termination of the Agreement fall 
on a date other than the 31st day of December, the portion of the Cost 
of Production applicable to the part of the calendar year in question 
shall be used for the purpose of determining the Cost of Production 
per Ton for that part of the year, as provided in Part I of this Sched- 
ule, and in arriving at such portion of the said Cost of Production, 
Depreciation and Drilling Expenses shall be allocated on the basis 
of the actual charges for the part of the year in question and other 
expenses shall be allocated on a pro rata basis. 


SECTION (B) Operating Expenses 

(1) Operating Expenses shall mean all those expenditures which 
shall cover the main running of the field (apart from drilling) in 
accordance with the Company’s field procedures, and the running of gas 
separation facilities (not including the tanks used for measuring oil 
for royalty purposes in which separation at atmospheric pressure may 
take place and not including any stabilization plants) ; including direci 
charges for salaries and wages, stores and materials, and charges for 
depreciation on transport and mobile equipment (but not on fixed 
assets) in accordance with the provisions of Sub-Section (2) of this 
Section, insofar as such charges direct or otherwise are incurred with 
respect to (a) production of oil, or (b) geological and petroleum 
engineering, or (c) general establishment expenditure such as stores and 
transport operating, office charges, medical and other staff services. 
bungalow upkeep and roads upkeep; but excluding with respect to the 
aforesaid gas separation facilities all costs in connection with facilities 
to make the gas or any by-products of the aforesaid gas separation 
facilities saleable or usable for any purpose other than inclusion in oil 
to be delivered to Buyer under the Agreement. If any utilities such as 
electricity, water, etc., are used both in respect of any operations re 
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ferred to above in (a), (b) and (c) of this Sub-Section and in respect 
of operations of the Company other than the production of oil and 
activities incidental thereto, all costs in connection with such utilities 
shall be apportioned on the basis of their respective uses so as to exclude 
from Operating Expenses, as defined in this Section, any charges for 
such utilities not incurred in respect to operations referred to above in 
(a), (b) and (c) of this Sub-Section. 

(2) Transport and mobile equipment carried in “Stock” account 
shall consist of items of the following nature and shall be depreciated 
one hundred per cent. (100%) over the useful life of the equipment in 
question : 

(a) Drilling Plant and Tools 


(b) Motor Transport :— 


‘ 


Passenger and goods vehicles 
Trailers (with fixed equipment ) 
Motor Cycles 
(c) Service replacement plant (as this heading is customarily 
used in Seller’s and the Company’s accounting procedure ) :—- 
(i) Special Service Vehicles—Ambulances, Septic 
Tankers, Refuse Vans, etc. 

(ii) Trailers (with fixed equipment )—Workshops, 
Welders, Pumps, etc. 

(iii) Constructional and road making equipment, Con- 
crete mixers, Portable pumps, Bulldozers, Super- 
hauls, Scarifiers, Tipping trucks and Dumpers, 
Tar boilers and sprayers. 

(iv) Handling Equipment, Portable cranes, Derricks 

(v) Workshop and garage equipment 

(vi) Locomotives and rolling stock 

(vii) Marine craft 

(viii) Aeroplanes 

(ix) Trading Equipment, Mineral Water Equipment, 

Portable Flour Mills. 








ANTITRUST AND MONOPOLY PROBLEMS 1277 
Section (C) Drilling Expense 


(1) The cost of wells completed and in course of drilling at the 
date of the commencement of deliveries of oil to Buyer under the Agree- 
ment shall be excluded from Cost of Production for the purposes hereof, 
it being understood that the Company shall, prior to commencement of 
deliveries under the Agreement, have completed such number of wells, 
in addition to the number of wells to be so completed in accordance 
with Section (C)(1) of Part Il of the Schedule to the Jersey Agree- 
ment, as will efficiently produce at least one million three hundred and 
thirty thousand (1,330,000) tons of oil per annum, and subsequent 
Drilling Expense shall be treated as part of the Cost of Production 
in the period in which incurred, it being the intention of the parties, 
however, that Buyer shall not bear any greater portion of the cost of 
wells drilled after the commencement of deliveries of oil to Buyer than 
the cost of wells necessary in Kuwait to maintain efficiently the pro- 
duction of one million three hundred and thirty thousand (1,330,000) 
tons of oil per annum. 


(2) Either party shall have the right on the Ist January next 
succeeding the third anniversary of the date of the commencement 
of deliveries of oil under the Agreement and on each succeeding Ist 
January, to require review of Drilling Expense chargeable to Buyer 
under (1) above, if it should consider that the method used has been 
inequitable and the parties shall then confer together with a view to 
making the necessary adjustment to meet the intentions expressed in 
(1) above, which adjustment shall apply to the then future but shall 
include any necessary correction for over or under charge in the period 
reviewed, and shall take into account among other things wells drilled 
prior to the commencement of deliveries under the Agreement, to the 
extent that such wells exceed the number required to produce efficiently 
six million six hundred and fifty thousand (6,650,000) tons of oil per 
annum, it being understood that, insofar as such adjustment relates to 
excess wells drilled prior to the commencement of deliveries, the amount 
of the necessary correction which may be made in accordance with the 
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provisions hereof and in accordance with the provisions of Section 
(C)(1) of Part II of the Schedule to the Jersey Agreement shall be 
apportioned in the proportion of one (1) to four (4) as between Buyer 
and Jersey. 


(3) Drilling Expense shall include expense of casing and well 
fittings, of drilling bits and consumable stores, and intangible costs 
directly incurred from the time that preparations to drill shall be 
commenced until the drilling equipment shall be removed and the 
well handed over to the Company’s Production Department whether 
as a producer well or an observation well or abandoned as a dry hole. 
For cost control purposes Drilling Expense shall be divided into two 
groups as follows :— 


Preliminary and finishing off shall include the following items :— 


(a) roads to location, (b) installation of water, power, lighting 
and telephone services, (c) installation of fuel tankage, (d) exca- 
vation of well cellars, (e) foundation and erection of rigs and 
equipment and (f) dismantling of equipment and site clearing 
on completion. 


Actual drilling expenditures shall include (a) drilling and testing 
including all expenditure from the “spudding in” of the well until 
drilling and the subsequent testing operations, if any, shall be 
completed and (b) drilling plant and tool hire for the whole time 
during which the outfit shall be at the location whether active 
or not. 


Section (D) Depreciation 


(1) It is understood that Depreciation rates used by the Company 
for Depreciation of fixed assets are those allowed by the British 
Income Tax Authorities but for the purpose of calculating Depreciation 
in the determination of Cost of Production as defined in Section (A) 
of Part II of this Schedule, all capital expenditures other than drilling, 

‘transport and mobile equipment and concession costs shall be depre- 





5S 





ANTITRUST AND MONOPOLY PROBLEMS 1279 


ciated on the basis of the estimated useful life of the facilities. On 
the basis of the data presently available a group rate of 63%4% per 
annum, equivalent to a life of fifteen (15) years, shall be used for 
Depreciation with the understanding that periodic reviews shall be 
made of the remaining life of such facilities and that corresponding 
rate adjustments shall be made when required as shall be agreed between 
the parties. 


(2) The Company shall maintain a suitable record of such capital 
expenditures classified according to the respective years in which such 
expenditures shall have been incurred. From each year’s capital ex- 
penditures so recorded shall be deducted all demolitions and retirements 
of capital items (whenever effected) which were acquird in the year 
in question. Depreciation shall be computed annually at the 3lst day 
of December by applying the Depreciation rate separately to each of 
the balances, as of the preceding Ist day of January, of capital expend- 
itures less demolitions and retirements, and to fifty per cent (50%) 
of the capital additions (less demolitions and retirements) made in 
the year for which Depreciation is being computed, and the total of 
all the resulting figures shall represent the Depreciation charge for 
the year. Provided that in no case shall Depreciation in respect of any 
year’s capital expenditures exceed one hundred per cent (100%) of 
such year’s capital expenditures, less demolitions and retirements. 


(3) It is understood that under this procedure no Depreciation 
charges applicable to the period prior to the date of commencement 
of deliveries of oil to Buyer under the Agreement or after the date of 
the termination of the Agreement and no gains or losses in respect of 
demolitions or retirements shall be included in the Cost of Production 
as defined in Section (A) of Part II of this Schedule. 


(4) The initial expenditure of seven hundred and thirty-nine 
thousand four hundred and seventy-four pounds (£739,474) repre- 
senting “Concession Costs,” i.e. expenditures for initial development 
(excluding drilling) and Concession Costs, shall be depreciated over a 
period of forty years at two and one half per cent (214%) per annum 
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from the 30th day of June, 1946, the date that initial production in 
commercial quantities was obtained by the Company, it being under- 
stood that none of the charges for depreciation pursuant to this para- 
graph, which shall be applicable to the period prior to the date of 
commencement of the deliveries of oil to Buyer under the Agreement 
or after the date of the termination of the Agreement shall be included 
in the Cost of Production as defined in Section (A) of Part II of 
this Schedule. 


Section (E) Head Office Expenses 


Head Office Expenses shall consist of actual outlays by the Com- 
pany (other than those included in Sections (B), (C) and (D) above) 
for (a) management salaries, (b) office expenses, and (c) salaries of 
representatives of H. H. the Shaikh of Kuwait. Contributions to the 
Provident and Pension Funds of Anglo-Iranian Oil Company Limited 
and Gulf Oil Corporation with respect to employees of the respective 
companies loaned to the Company in connection with its oil production 
activities and contributions, if any, to any similar Fund of the Company 
in respect of such employees, shall be considered as Head Office 
Expenses. 


Part II1J]—Cost or TRANSPORTATION 


Section (A) Definition of Gathering System 


(1) The Gathering System in Kuwait shall, for the purpose 
hereof, mean the following facilities of the Company in Kuwait and 
the Gathering System in Iran shall, for the purpose hereof, mean the 
following facilities of Seller in Iran: (a) all of the pipelines from the 
oil fields to the Pipe Line and to loading points on the Persian Gulf, 
(b) any pumping facilities in connection with such pipelines, (c) any 
tanks which may be used for measuring oil for royalty purposes or 
for storing oil which is in the course of transportation through such 
pipelines, and (d) any desalting plant, stabilization plant, or casinghead 
gasoline plant if, but only if, (i) the product of any such plant is injected 
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into oil some or all of which is to be delivered to Buyer under the 
Agreement, or (ii) the quality of such oil is improved by the operation 
of such plant. 


(2) For the purpose of distinguishing between crude oil produc- 
tion facilities and a Gathering System, a pipeline or pipelines in an oil 
field shall be deemed to be part of the Gathering System commencing 
at the point of junction between two (2) or more flowlines from in- 
dividual wells in that field, except when such point of junction shall be 
more than an average distance of five (5) miles from such wells, in 
which case the pipeline or pipelines shall be deemed to be a part of the 
Gathering System commencing at the well head; provided, however, 
that any gas separation facilities (not including tanks used for meas- 
uring oil for royalty purposes in which separation at atmospheric pres- 
sure may take place and not including any stabilization plants ), wherever 
located with respect to a Gathering System, shall be considered as 
production facilities and not as part of the Gathering System. 


(3) For the purpose of distinguishing between a Gathering Sys- 
tem and tank ship loading facilities the Gathering System shall not 
include any tanks at any loading point, or any auxiliary facilities for 
loading oil on board tank ship, but tanks at any loading point which 
shall be used in connection with loading oil on board tank ships and 
any auxiliary facilities reasonably necessary to load oil from the said 
tanks on board tank ships shall constitute part of the tank ship loading 
facilities. 

Section (B) Divisions of Gathering Systems 

The Gathering Systems in Kuwait and in Iran, respectively, are 
at present envisaged as comprising the following divisions (hereinafter, 
in this Part III, called ‘Divisions’ and, when used in the singular, 
“Division” ) :— 

(a) Those parts of the Gathering System in Kuwait which shall 
be used for the general operations of the Company in Kuwait. 
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(b) Those parts of the Gathering System in Kuwait shall be 
used solely for delivery of Kuwait oil to the Pipe Line, whether 
or not for delivery to Buyer. 

(c) Those parts of the Gathering System in Iran which shall be 
used for the general operations of Seller in Iran. 


(d) Those parts of the Gathering System in Iran which shall be 
used solely for delivery of Iranian oil to the Pipe Line, whether 
or not for delivery to Buyer. 


Section (C) Cost of Transportation per Ton 


For the purpose of calculating the price provided for in Section 6.01 
of the Agreement, the Cost of Transportation per Ton shall mean the 
Cost of Gathering per Ton, as defined in Section (D) of this Part ITI, 
plus, in the case of oil which shall be delivered to Buyer under the 
Agreement f.o.b. tank ship, the Cost of Loading per Ton, as defined 
in Section (F) of this Part ITI. 


Section (D) Cost of Gathering per Ton 


The Cost of Gathering per Ton of oil transported for delivery to 
Buyer through any given Division shall be calculated by dividing the 
Cost of Operation, as defined in Section (E) of this Part III, of that 
Division in the calendar year in which the transportation shall take 
place by the aggregate tonnage of oil, whether or not for delivery to 
Buyer, transported through that Division in that calendar year. Pro- 
vided, however, in respect of the Divisions referred to in (b) and (d) 
of Section (B) of this Part ITI, that, if by the exercise of Seller’s option 
to supply Kuwait oil or Iranian oil or both, a low input of oil to one or 
other of the said Divisions, through which delivery of oil under the 
Agreenient shall have been made to Buyer, should result in a Cost of 
Gathering per Ton for that Division which, in Buyer’s opinion shall 
be excessive, the parties will confer together with a view to adjusting 
such Cost in a manner equitable to both, it being the intention that 
Buyer will not be burdened with an undue portion of cost, particularly 
as to fixed charges. 
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Section (E) Cost of Operation of Divisions of Gathering Systems 


The Cost of Operation of the respective Divisions shall consist of 


Operating Expenses, Depreciation and Interest, as specified in this 


Section, but shall not include any expenses which shall have been in- 


cluded in the Cost of Production under Part II of this Schedule: 


(a) 


(6) 





Operating Expenses shall mean the operating expenses of 
the respective Divisions and shall include direct charges for 
salaries and wages, stores and materials. If any by-product 
of a desalting plant, stabilization plant, or casinghead gasoline 
plant which, pursuant to the provisions of Section (A)(1) 
of this Part III, is part of a Gathering System, is used other- 
wise than for injection into or improvement of oil, some or 
all of which is to be delivered to Buyer, or is sold, then all 
costs in respect of facilities to make such by-product other- 
wise usable or saleable shall be excluded from said operating 
expenses. If any utilities such as electricity, water, etc. are 
used both in respect of the operation of a Division of a Gather- 
ing System and in respect of other operations, all costs in 
connection with such utilities shall be apportioned on the 
basis of their respective uses so as to exclude from Operating 
Expenses, as defined in this Section, any charges for such 
utilities not incurred in respect of the operation of the Division 
in question. 


Depreciation shall be calculated on the basis of the estimated 
useful life of the facilities. It is understood that a suitable 
record of the cost of the respective Divisions shall be main- 
tained and that the computation of Depreciation shall be 
made in the same manner as is prescribed for the calcula- 
tion of Depreciation under Section (D) of Part II of this 
Schedule. On the basis of data presently available a group 
rate of five per cent (5%) per annum for Depreciation shall 
be used with the understanding that periodic reviews shall 
be made of the remaining life of such facilities and that 
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corresponding rate adjustments shall be made when required 
as shall be agreed between the parties. 


(c) Interest on investment in the respective Divisions shall be 
computed annually at the official discount rate of the Bank 
of England from time to time ruling, plus one per cent (1%) 
with a minimum of three per cent (3%) and a maximum 
of six per cent. (6%). The amount on which such Inter- 
est shall be charged in any calendar year shall be the amount 
representing the net depreciated value on the above basis 
of the investment in the respective Divisions before charging 
Depreciation for that year. 


Section (F) Cost of Loading per Ton 


The Cost of Loading per Ton referred to in Section (C) of this 
Part III shall be calculated (1) in respect of oil loaded at ports in 
Iran, by dividing the total cost, as defined in Section (G) of this Part 
III, for the calendar year in question, of loading tank ships at such of 
those ports at which during that calendar year oil shall have been de- 
livered f.o.b. tank ship to Buyer, by the total tonnage of oil and products 
which shall have been loaded on board tank ships at such ports, whether 
or not for delivery to Buyer, in that calendar year, and (2) in respect 
of oil loaded at ports in Kuwait, by dividing the total cost, defined 
as aforesaid, for the calendar year in question, of loading tank ships 
at such of those ports at which during that calendar year oil shall have 
been delivered f.o.b. tank ships to Buyer, by the total tonnage of oil 
and products which shall have been loaded on board tank ships at such 
ports, whether or not for delivery to Buyer, in that calendar year. 


Section (G) Cost of Loading 


The Cost of Loading tank ships shall consist of Operating Ex- 
penses of, and Depreciation on, the tank ship loading facilities referred 
to in Section (A)(3) of this Part III, as follows:— 
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(a) Operating Expenses shall include direct charges for salaries 


and wages, stores and materials. If any utilities such as 
electricity, water, etc. are used both in respect of the opera- 
tion of tank ship loading facilities and in respect of other 
operations, all cost in connection with such utilities shall be 
apportioned on the basis of their respective uses so as to 
exclude from Operating Expenses, as defined in this Section, 
any charges for such utilities not incurred in respect of the 
operation of tank ship loading facilities. 


(b) Depreciation shall be treated in the manner set out in Section 


(E) (6) of this Part III. 


Part IV—CHARGES OF OTHER COMPANIES 


Except as provided in Section (E) of Part II of this Schedule no 
expenses, charges, or fees of a company other than the Company shall 
be included in Cost of Production or Cost of Transportation, as defined 
in Parts II and III respectively of this Schedule, in Kuwait unless 
they shall represent the reasonable value of services rendered by such 
company to the Company. 


Part V—ALLOCATION OF EXPENDITURES BETWEEN 
CAPITAL AND REVENUE 


Section (A) Specific Items 


The following specific matters shall be handled as indicated in 
this Section, it being understood that such procedures are in accordance 
with arrangements between the Company and the British Income Tax 
Authorities and, unless otherwise specified, shall be adhered to by the 
Company during the period of the Agreement in allocating to Revenue 
expenditures and charges referred to in Parts II and III of this 
Schedule. 





1286 ANTITRUST AND MONOPOLY PROBLEMS 


In the event of a change in the said arrangements between the 
Company and the British Income Tax Authorities, which shall affect 
any of the matters set out in this Section (A), Seller may advise 
Buyer that a change is desirable in the method of handling the matters 
so affected, and the parties shall then confer with a view to agreeing 
as to how such matters shall thereafter be handled. If the parties are 
unable to agree, the matter shall be treated as a disagreement within 
the terms of Section 7.11 of the Agreement. 


(a) Site clearing, Painting, Pipe wrapping, ete. 


Expenditures for these items in connection with the 
initial work on new buildings (referred to later) shall be 
charged to Capital. Otherwise, including cases of site clearing 
in which lines are re-located, services adjusted, etc., the 
expenditures shall be charged to Revenue. 


Pipe Lines, Roads, Bridges, Railways, etc. 


New Pipe Lines, main roads, permanent bridges and 
railways shall be charged to Capital. Roads to wells, tempo- 


rary roads, “short” roads, fences, gardens and paths shall be 
charged to Revenue. 


Distribution Depots (Main warehouses, shops, etc.) 


All expenditures including walls, gates, etc., shall be 
charged to Capital. 


Temporary Service Lines, Construction Offices and other 
Temporary Buildings in Fields, Pipe Line and Test Drilling 
Centres. 


This class of expenditure, less the value of scrapped ma- 
terial transferred to stores, shall be charged to Revenue. 
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(e) Labour and Direct Supervision, Installation Charges of Plant 
including Power Transmission, Distribution and Telephone 
Lines, etc. 


These items, including salaries of construction staff when 
employed on such work, shall be charged to Capital. No 
allocation shall be made of management, administrative or 
similar salaries, but all such items shall be charged to Revenue. 


(f) Plant Commissioning Charges, Fees Payable to Specialists, 
Contractors and Architects 


The fees for the original commissioning and construction 
fees to specialists including development and supply services 
by contractors shall be charged to Capital. Fees payable for 
supervising the running of plant and the quality of the prod- 
ucts shall be charged to Revenue as also shall any modifica- 
tions and adjustments to the plant after date of commissioning. 
Direct site expenditure on capital work which shall be in- 
curred by contractors, ¢.g. motor transport, accounting, stores 
handling, shall be charged to Capital. 


(g) Motor Transport 


When motor transport can be segregated for a particular 
capital construction job such as the laying of a pipe line 
or the construction of a bungalow area, the running expenses 
(excluding Depreciation) shall be charged to Capital. In the 
case of transport generally even though a small proportion 





may be used on construction work running expenses shall be 
charged to Revenue. 


(h) Service Plant 


As for motor transport, when this shall be used for con- 
struction work, the running expenses shall be charged to 
Capital, but when the plant shall be idle, the necessary “idle 
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times” shall be charged to Revenue. Similarly stores hand- 
ling charges shall be charged to Revenue. 






(1) Buildings 





The original cost of all buildings shall be charged to 
Capital along with expenditures directly related thereto as 
indicated elsewhere in this Part V. 










Subsequent expenditures shall be classified as represent- 
ing either: 







(1) Replacement 
(IL) 
(IIT) 
(1) 









Reconstruction, or 










Repairs 






Replacement shall occur when an existing building shall 
be demolished outright and an entirely new building 
















shall be erected or when the nature of the work carried 
out shall be so extensive as to destroy the identity of 
the original building. In these events the original cost 
of the superseded building shall be included in the 
demolition schedule—after crediting any value for 
parts which shall have been used in the new building. 
The whole cost of demolition and site clearing prior to 
the erection of the new building shall be charged to 
Revenue, whilst the cost of the new building (including 
the value for parts of the old building used) shall be 
charged to Capital. 


(Il) Reconstruction shall occur when the work, whilst not 
of the extensive nature just outlined shall represent 
something more than a repair and shall involve an 
element of improvement. In such cases the cost of this 

improvement element shall be charged to Capital and 
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the balance representing repairs shall be charged to 
Revenue. 


(III) Repairs shall occur when a building shall be merely 
restored to its former condition and the whole of such 


outlay shall be charged to Revenue. 


(j) Renovations to Plant and Machinery and Equipment 


(i) 


(ii) 


When the outlay shall represent repairs as described 
above in connection with buildings the expenditure 
shall be charged to Revenue. 


When the outlay shall represent something more 
than a repair and shall involve an element of im- 
provement over the original expenditure (e.g. an 
improved roof for a tank, a new pump engine, etc. ) 
but shall not constitute the replacement of a com- 
plete unit, an estimate shall be furnished of the 
percentage of the outlay representing an improve- 
ment or of the amount of improvement. Unless the 
expenditure can be regarded as being wholly of a 
nature to be charged to Revenue such improvement 
element shall be charged to Capital. 


(iii) When the outlay shall represent the replacement of 


a complete unit, the whole expenditure shall be 
charged to Capital and the unit replaced shall be 
included in the demolition schedule. 


(k) Furniture and Fittings in Bungalows 


When new bungalows shall be erected, the initial cost of 


furniture and fittings shall be charged to Capital. Replace- 


ments of all bungalow furniture etc. shall be charged to 


Revenue. 
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SecTION (B) General 


With respect to matters not specifically mentioned above, the 


following general principles for the allocation of expenditures between 
Capital and Revenue shall be observed. 

A clear line of demarcation shall be drawn between expenditures 
in the nature of true charges to Capital and those in the nature of charges 
to Revenue. Expenditures which shall be treated as charges to Capital 
shall include the following :— 


(a) Additions and Extensions 


New properties ; 


Extensions of existing properties, including alterations, pro- 
vided the extensions or alterations shall be expected to result 
in increased earning or productive capacity ; 


Expenditures which shall be necessary to rehabilitate and 
restore to a normal working efficiency a property which shall 
have been purchased in a deteriorated or otherwise unsuit- 
able condition. 


(b) Renewals and Replacements (within the following limits) 


(i) Renewals or replacement of a unit of plant and 


(ii) 





equipment (as defined below) or a major portion 
thereof provided that, in the case of a portion of a 
unit, the replacement shall materially alter the na- 
ture of the unit, increase its capacity for service 
or extend its service beyond the period contemplated 
in the Depreciation provisions. If a replacement 
shall be charged to Capital, the fixed asset Account 
shall be relieved of the original cost of the unit or 
portion replaced. 


The cost of “betterments,”’ i.e. increase of efficiency, 
earning capacity or productive capacity, by altera- 
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tion of existing structures or by replacement with 
improved or superior parts (except for items of 
small unit value) shall be charged to Capital, even 
when service life shall not be extended. 


(iii) As used in this Section (B), the expression “unit of 
plant and equipment,” depending upon the func- 
tional relationship to other facilities, may mean 
either a single item or a complex facility composed 
of many items. A “unit of plant and equipment” 
shall be that which shall perform a complete opera- 
ting function, as distinguished from items which 
shall be essentially parts of an entire operating 
facility. 


(iv) Expenditures which shall neither increase the 
capacity of a unit, nor prolong its life beyond the 
period contemplated in the Depreciation provisions, 
shall be charged to Revenue as Maintenance and 
Repairs. Also, the cost of facilities which shall be 
intended for use for less than one year, shall be 
charged to Revenue. 


Part VI—RoyALty 


Section (A) Kuwait Royalty 


Except as provided in Section (C) of Part VI of this Schedule, 
the royalty per ton applicable to Kuwait oil which shall have been 
delivered under the Agrement shall, for the purpose of determining the 
price of such oil pursuant to the provisions of Section 6.01 of the Agree- 
ment, be an amount equivalent to the sum of the following: 


(1) the actual cost in English currency to the Company of the 
royalty per ton which, pursuant to the terms of the Kuwait 
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Concession, shall be in effect at the time of the delivery here- 
under ; and 


the actual cost in English currency to the Company of the 
amount per ton which shall be payable in consideration of tax 
immunity, pursuant to the terms of the Kuwait Conces- 
sion, and which shall be in effect at the time of the delivery 
hereunder. 


Section (i5) Jranian Rovyalty 
yatry 


Except as provided hereinafter in this Section and in Section (C) 
of Part VI of this Schedule, the royalty per ton applicable to Iranian 
oil which shall have been delivered under this Agreement in any calendar 


year shall, for the purpose of determining the price of such oil pursuant 


to the provisions of Section 6.01 of the Agreement, be an amount equiva- 
lent to the sum of the following : 


(1) an amount to be calculated, except as provided in the last 
paragraph of this Section (B) by dividing all royalty pay- 
ments (exclusive of any payments based on distributions to 
the ordinary shareholders of Seller) which shall be made by 
Seller to the Iranian Government, pursuant to the Iranian 
Concession, for the caiendar year in which the delivery under 
the Agreement shall have been made, by the number of tons 
of oil on which royalty for the same calendar year shall be 
payable by Seller, pursuant to said Concession; 


the lesser of the two following amounts: 
(a) one shilling (1/-) per ton 
or 


(b) an amount to be calculated by dividing any payment based 
on the distribution to the ordinary shareholders of Seller 
which may be made by Seller to the Iranian Government, 
pursuant to the Iranian Concession, in respect of the cal- 
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endar year in which the delivery under the Agreement 
shall have been made, by the number of tons of oil on 
which royalty for the same calendar year shall be payable 
by Seller, pursuant to the said Concession; 


and 


(3) an amount to be calculated by dividing all payments in con- 
sideration of tax immunity which shall be made by Seller to 
the Iranian Government, pursuant to the Iranian Concession, 
for the calendar year in which the delivery under the Agree- 
ment shall have been made, by the number of tons of oil on 
which tax immunity payments for the same calendar year shall 
be payable by Seller, pursuant to said Concession ; 


provided, however, that, unless the cost of production of Iranian oil 
is used as the Cost of Production, as provided in Section (A) (2) of 
Part II of this Schedule, the royalty calculated in accordance with the 
foregoing provisions of this Section shall never be applicable to more 
than fifty per cent (50%) of the aggregate tonnage of oil which shall 
have been delivered to Buyer under the Agreement in any calendar 
year from Kuwait and Iran, and that if more than fifty per cent (50% ) 
of such aggregate tonnage shall have been supplied in any such year 
from Iran, the royalty applicable to Kuwait oil as provided in Section 
(A) of Part VI of this Schedule, shall be applicable to the oil which 
shall have been delivered to Buyer under the Agreement from Iran 
in that year in excess of said fifty per cent (50%). If the cost of 
production of Iranian oil is used as the Cost of Production, as provided 
for in Section (A)(2) of Part II of this Schedule, then the royalty 
calculated in accordance with the foregoing provisions of this Section 
shall apply to all oil delivered to Buyer in any calendar year during 
which the cost of production of Iranian oil is used as the Cost of Pro- 
duction pursuant to the provisions of Section (A)(2) of Part II of 
this Schedule. 
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It is understood and agreed that Buyer shall have no obligation 
whatever to Seller with respect to any payments based on the reserves 
of Seller or its balance carried forward, which Seller may be required 
by the Iranian Concession to make to the Iranian Government upon 
the surrender by Seller of the Iranian Concession or upon the expira- 
tion of that Concession. 

If in respect of any calendar year Seller shall be required by the 
terms of the Iranian Concession to pay to the Iranian Government a 
minimum sum including both royalty and the payment to the Iranian 
Government based on the distribution to the ordinary shareholders 
of Seller in respect of that calendar year, then, and in that event, 
the amount referred to in (1) of this Section (B) shall be calculated 
by subtracting from the said minimum sum the amount of the payment 
to the Iranian Government based on the said distribution to the ordinary 
shareholders of Seller and by dividing the difference by the number 
of tons of oil on which royalty for the same calendar year shall be 
payable by Seller, pursuant to the said Concession. 


Section (C) Royalty Limit 


The royalty per ton which shall be applicable to either Kuwait 
oil or Iranian oil, as provided in Sections (A) and (B) respectively 
of Part VI of this Schedule, shall never be higher than the sum of 
(a) the amount per ton royalty (including the amount per ton payable 
in consideration of tax immunity) which shall at the time be payable 
by Iraq Petroleum Company Limited, its successors or assigns, to the 
Iraq Government under the Convention of the 14th March, 1925 or 
any modification or extension thereof or any new Convention in place 
thereof, and (b) the amount per ton which shall at the time be borne 
by Near East Development Corporation, its successors or assigns, as 
its or their share of the last-mentioned royalty per ton on any royalty 
oil then deliverable to D’Arcy Exploration Company Limited, its suc- 
cessors or assigns with respect to production under the said Convention. 
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Part VII—ForEIGN EXCHANGE 


It is understood that the Company will maintain all of its accounts 
in sterling. 

For the purpose of determining costs in pounds sterling, any 
expenditure incurred by the Company in any currencies other than 
pounds sterling shall be converted to pounds sterling at the actual 
cost of purchasing such currencies, except in the case of any currency 
acquired from a subsidiary or affiliated company of the Company or 
from any other abnormal source, in which case the conversion to pounds 
sterling for the purpose of determining costs as aforesaid shall be at 
the rate at which the Company could have purchased such currency in 
the market or markets in which it would normally have made the pur- 
chase. If the Company should acquire foreign currencies in excess of 


its expected normal operating needs, any exchange gain or loss, shall 
be excluded in the computation of costs. 


IN WITNESS WHEREOF the parties hereto have entered into these 
presents the day and year first hereinbefore stated. 


Signed for and on behalf of 
ANGLO-IRANIAN O1L Company, LIMITED 


(Sgd.) Frepertck G. C. Morris 
Director. 


Signed for and on behalf of 
Socony-Vacuum O1L ComPANy, INCORPORATED 


(Sgd.) B. B. JEnnincs 
President. 
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[ Letterhead of] 


ANGLO-IRANIAN OIL COMPANY 
LIMITED 
25th September, 1947. 
Socony-Vacuum Oil Company, 
Incorporated, 


26, Broadway, 
New York. 


SECRET 


Dear Sirs, 





In consideration of your entering into the agreement between us 
of even date herewith for the purchase and sale of crude oil (herein 
called ‘the First Purchase Agreement’’), we confirm the following :— 


1. The First Purchase Agreement is in no way inconsistent with 
or contrary to any arrangement in existence between this Company 
and the Gulf Oil Corporation or any of its subsidiary or affliated com- 
panies, respecting oil produced in Kuwait. 


2. We agree that during the term of the First Purchase Agree- 
ment this Company will not make any sale or other transfer of its 
interest under the Concession dated 29th April, 1933, from the Imperial 
Government of Iran to this Company (herein called “the Iranian Con- 
cession”) or under any new concession in place thereof except to a 
company to which it has assigned the First Purchase Agreement in 
accordance with the provisions of Article XIV of that Agreement and 
that this Company will not exercise its vote in the Kuwait Oil Com- 
pany Limited in favour of, or otherwise consent to, a sale or other 
transfer by the Kuwait Oil Company Limited of the Concession dated 
23rd December, 1934, from the Shaikh of Kuwait to the Kuwait Oil 
Company Limited (herein called “the Kuwait Concession”) or of any 
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new concession in place thereof, except to a company with which this 
Company has made such arrangements as are necessary to ensure the 
continued fulfilment of this Company’s obligations under the First 
Purchase Agreement. 


3. Exhibit 1 attached hereto contains all the terms and conditions 
of the Kuwait Concession with respect to royalty and tax immunity 
payments thereunder and there are no other or further terms, condi- 
tions or agreements in effect between the Kuwait Oil Company Limited 
and the Shaikh of Kuwait in connection with any of such payments. 

Exhibit 2 attached hereto contains all of the terms and conditions 
of the Iranian Concession with respect to royalty, payments to the 
Iranian Government based on distributions to the ordinary shareholders 
of this Company, tax immunity payments and adjustments in royalty 
and tax immunity payments for fluctuations in the value of English 
currency, and there are no other or further terms, conditions or agree- 
ments in effect between this Company and the Iranian Government in 
connection with any of such matters. 


4. With respect to the provisions of the Schedule to the First 
Purchase Agreement, relating to Cost of Production, any allowance of 
free petrol, or any allowance or payment of a similar nature, exclusive 
of extraordinary costs as defined below, made by Kuwait Oil Company 
Limited to the Shaikh of Kuwait or on his account will be treated as 
part of the Cost of Production. 

Any extraordinary costs in Kuwait which are incurred by Kuwait 
Oil Company Limited, for the purpose of concessionary relationships 
will be considered of a capital nature and will be written off at the rate 
of 244% per annum over a period of 40 years from the date of the 
expenditure. Only the annual write-off for any calendar year result- 
ing from the foregoing provision will be included in the Cost of Pro- 
duction for that year. Extraordinary costs as used herein mean costs 
which in the aggregate represent a substantial expenditure. 


5. If the hydrogen sulphide content of Kuwait or Iranian oil 
supplied to your Company by this Company under the terms of the 
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First Purchase Agreement should give rise to trouble with local munici- 
pal or harbour authorities at the location of any of your Furopean or 
U.S.A. refineries, this Company will, at your request, take such steps as 
may be necessary and practical to eliminate most economically the source 
of the difficulty, on the understanding that if costs in connection with 
any facilities necessary to eliminate the difficulties arising out of hydro- 
gen sulphide content are not included either in the Cost of Production as 
defined in the Schedule to the First Purchase Agreement or in the 
Cost of Gathering as defined in the Schedule to the First Purchase 
Agreement, your Company would be willing to bear such costs; pro- 
vided, that if the costs in connection with any such facilities are not 
included either in the Cost of Production or in the Cost of Gathering, 
as aforesaid, and if such facilities are not used solely in respect of oil 
supplied to your Company then such costs will be apportioned on a 
throughput basis as between your Company and all of the users of 
such facilities. 


6. This letter is of equal validity in all respects as if the contents 
of it had been incorporated in the First Purchase Agreement. 


We shall be glad if you will indicate your agreement with the con- 
tents of this letter by signing the attached copy of this letter in the 
space provided. 

Yours faithfully, 
For ANGLO-JRANIAN O11. Company, LIMITED 
FREDERICK G. C. Morris 
[Stamp] 


Director 





Agreed to and accepted. 
25th September, 1947. 
Socony-VacuuM O1L Company, INCORPORATED 


B. B. JENNINGS 
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DATED Ist MARCH 1948 


ANGLO-IRANIAN OIL COMPANY, LIMITED 


AND 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 
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THIS AGREEMENT made this first day of March, 1948, by and 
between Anglo-Iranian Oil Company, Limited, a Company registered 
under the Companies (Consolidation) Act, 1908, of Great Britain and 
having its registered office at Britannic House, Finsbury Circus, London 
(hereinafter called “Seller” ) and Socony-Vacuum Oil Company, In- 
corporated, a corporation organized under the laws of the State of New 
York, U. S. A. and having an office at 26 Broadway, New York, N. Y. 
(hereinafter called “Buyer”’) 


ANTITRUST AND MONOPOLY PROBLEMS 


WITNESSETH : 


Whereas, Seller is the owner of one-half of the issued share capital 
in Kuwait Oil Company Limited, and 


Whereas, under a concession from the Shaikh of Kuwait, dated 
23rd December, 1934 (hereinafter called the ‘“Kuwait Concession” 
which expression shall include any future modification thereof of any 
new concession in place thereof) Kuwait Oil Company Limited has 
the exclusive right to explore and exploit the oil lands and resources of 
the State of Kuwait including all islands and territorial waters apper- 
taining thereto (all of which territory is hereinafter collectively called 
‘‘Kuwait”) and to sell or otherwise dispose of the oil produced therein, 
and 


Whereas, Seller has the right to obtain from Kuwait Oil Company 
Limited oil produced by Kuwait Oil Company Limited in Kuwait, and 


Whereas. under a concession from the Imperial Government of 
Iran, dated 29th April, 1933 (hereinafter called the “Iranian Con- 
cession’”’ which expression shall include any future modification thereof 
or any new concession in place thereof) Seller has the exclusive right to 
search for and extract petroleum in certain areas in Iran (which 
areas are hereinafter collectively called “Iran’’) and the right to sell 
or otherwise dispose of the petroleum produced therein, and 
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Whereas, the parties hereto have entered into an agreement dated 
the 25th day of September, 1947 (hereinafter called the “First Purchase 
Agreement’) for the sale and purchase of crude oil which shall be 
produced under the Kuwait Concession and to which Seller shall be 
entitled hereinafter called “Kuwait oil”) or of crude oil which shall be 
produced under the Iranian Concession (hereinafter called “Iranian 
oil”), or both, and 


Whereas, Seller desires to sell to Buyer and Buyer desires to pur- 
chase from Seller quantities of such oil additional to the quantities 
agreed to be sold and purchased under the First Purchase Agreement, 


and 


Whereas, the parties hereto contemplate entering into an agree- 
ment (hereinafter called the “Pipe Line Agreement”) pursuant to which 
a pipe line (hereinafter called the “Pipe Line’) from the vicinity of the 
Persian Gulf to the Mediterranean, which can be used for the trans- 
portation of Kuwait oil and of Iranian oil, will be constructed and 
operated by a company (hereinafter called the ‘““Pipe Line Company” ) 
in which the parties hereto will be shareholders. 


Now, THEREFORE, in consideration of the premises and of the 
mutual promises and undertakings herein contained, Seller agrees to 
sell and deliver, and Buyer agrees to purchase and pay for, all on the 
terms and conditions herein contained, crude oil (hereinafter called 
“oil”’) which at Seller’s option may be Kuwait oil or Iranian oil or both. 


ARTICLE I 
DEFINITIONS 


SecTIoN 1.01. The following definitions of certain terms used in 
this Agreement shall be applicable for the purposes hereof :— 
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“Supply Period” shall mean a period of twenty (20) years begin- 
ning with the date on which shall have been completed and ready in all 
respects for operation, the Pipe Line and all facilities and appurtenances 
in connection therewith which shall be necessary for the initial operation 
of the Pipe Line. 

A “Year of the Supply Period” shall mean a year beginning on 
the first day of the Supply Period or on an anniversary within the 
Supply Period of the first day of the Supply Period, as the case may be. 

“Ton” shall mean two thousand two hundred forty (2,240) pounds. 

The “Company” shall mean Kuwait Oil Company Limited. or any 
future holder or holders of the Kuwait Concession. 

“Subsidiary company,’ when used in respect of another company, 
shall mean (i) any company in which at the relevant time that other 
company directly or indirectly holds fifty per cent (50%) or more 
of the equity share capital, (ii) any company to the Board of which a 
Director or Directors entitled at meetings of the Board to fifty per 
cent (50%) or more of the voting power can be appointed only with 
the concurrence of one or more of (a) that other company, (>) another 
subsidiary company or (c) other subsidiary companies, and (iii) any 
company which is a subsidiary company of a company which, either 
immediately or as itself falling within this definition, is a subsidiary 
company of that other company. 

‘Affiliated company” when used in respect of another company 
shall mean any company (whether or not a subsidiary of such other 
company) which at the relevant time is one of a group of related 
companies, of which group such other company is the head or one 
of the members and in which group the relationship between the head 
of the group and the members is based on ownership of shares, either 
directly or in intermediate companies, so that the interest of the head 
of the group in the equity share capital of any member thereof, resulting 
from such ownership of shares, is with respect to at least twenty-five 


per cent (25% ) of such share capital. 
“Equity share capital’ shall mean issued share capital, excluding 
any part thereof which neither as respects dividend nor as respects 
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capital carries any right to participate beyond a specified amount in 
a distribution. 


SEcTION 1.02. The terms “herein,” “hereof,” “hereinbefore,” 
“hereinafter” and “hereunder” shall, unless the context indicates other- 
wise, refer to this Agreement and not to the particular Aricle or Section 
of this Agreement in which the term appears. 


ARTICLE II 


TERM OF AGREEMENT 


Section 2.01. This Agreement shall be effective from the date 
first hereinbefore stated and, unless sooner terminated in accordance 
with the provisions of Section 2.02, Section 9.12 or Section 11.01 hereof, 
shall remain in effect until the end of the Supply Period, and, if extended 
as provided in Section 10.04 hereof, for such longer period as is therein 
stated; provided, however, that unless, prior to the 3lst day of Decem- 
ber, 1948, or such later date as may be mutually agreed, the parties 
hereto shall have entered into the Pipe Line Agreement, either party 
may terminate this Agreement by notice to the other. 


Section 2.02. Buyer shall have the right to terminate this Agree- 
ment either at the end of the tenth year of the Supply Period, or at the 
end of the fifteenth year of the Supply Period, by giving Seller notice 
of termination at least five (5) years prior to the date in question. 


ARTICLE III 
QUANTITY 


Section 3.01. Subject to the provisions of Section 3.03 hereof, 
the quantity of oil to be sold and delivered by Seller and to be accepted 
and paid for by Buyer hereunder, during the Supply Period, shall be 
forty million (40,000,000) tons, of which twenty million (20,000,000) 
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tons shall be delivered and taken in equal yearly quantities during the 
first ten (10) years of the Supply Period. 

The balance of the forty million (40,000,000) tons shall be de- 
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livered and taken over the last ten (10) years of the Supply Period in 
yearly quantities of which notice shall be given by Buyer as provided 
in Section 3.02 hereof. 





Section 3.02. Unless it shall have previously exercised its right 
to terminate this Agreement in accordance with the provisions of Sec- 
tion 2.02 hereof, Buyer shall give Seller notice, not later than the end 
of the fifth year of the Supply Period (whether or not this Agreement 
is then suspended pursuant to the provisions of Section 9.12 or deliveries 
hereunder are then suspended pursuant to the provisions of Section 
10.04 hereof) of the tonnage to be delivered and taken hereunder in 
each year from and including the eleventh year of the Supply Period 
to and including the fifteenth year of the Supply Period and Buyer shall 
also give Seller notice, not later than the end of the tenth year of the 
Supply Period (whether or not this Agreement is, or deliveries here- 
under are, then suspended as aforesaid) of the tonnage to be delivered 
and taken hereunder in each year from and including the sixteenth year 
of the Supply Period to and including the twentieth year of the Supply 
Period; provided, always, that 


(1) the quantity to be stated for the eleventh year of the Supply 
Period in the notice to be given by Buyer in accordance with this Section 
shall not differ in amount from the quantity for the tenth year of the 
Supply Period as provided in Section 3.01 hereof by more than fifteen 
per cent (15%) of the said quantity for the tenth year of the Supply 
Period, and the yearly quantities to be stated in the notices to be given 
by Buyer in accordance with this Section shall in respect of the years 
subsequent to the eleventh year of the Supply Period be such that the 
respective quantities as so stated for any two (2) consecutive years 
shall not differ in amount from each other by more than ten per cent 
(10% ) of the quantity stated for the first of such two years, except that 
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the respective quantities as so stated for the fifteenth and sixteenth 
years of the Supply Period may differ from each other in amount by 
not more than fifteen per cent (15%) of the quantity stated for the 
said fifteenth year, and 


(2) the aggregate of the yearly quantities to be stated in the notice 
to be given by Buyer of the tonnage to be delivered and taken hereunder 
in each year from and including the eleventh year of the Supply Period 
to and including the fifteenth year of the Supply Period shall total not 
less than nine million (9,000,000) and not more than eleven million 


(11,000,000) tons, and 


(3) the aggregate of the yearly quantities to be stated in the notices 
to be given by Buyer in accordance with this Section plus the aggregate 
of the yearly quantities to be delivered and taken during the first ten 
(10) years of the Supply Period as provided in Section 3.01 hereof shall 
total forty million (40,000,000) tons. 


Section 3.03. In taking delivery of the quantities stated in Sec- 
tion 3.01 hereof and to be stated in the notices to be given by Buyer 
pursuant to Section 3.02 hereof, Buyer shall at its option be entitled to 
a tolerance of ten per cent (10%) more or less with respect to each of 
such quantities notwithstanding that the exercise of such option may 
increase or diminish the total quantity of forty million (40,000,000) 
tons by up to ten per cent (10%) of such total quantity. 


ARTICLE IV 
QUALITY 


Section 4.01. Except insofar as may otherwise be agreed by 
Buyer and Seller in respect of particular deliveries, oil to be delivered 
hereunder shall be oil which shall have been separated at atmospheric 
pressure and which shall thereafter have remained in free vented stor- 
age tanks for not less than twenty-four (24) hours. The average 





1306 ANTITRUST AND MONOPOLY PROBLEMS 


quality of Kuwait oil which shall be delivered hereunder in any calendar 
half year shall not be less than the average quality of the total gross 
production of oi! in Kuwait under the Kuwait Concession in the same 
period adjusted to separation at atmospheric pressure, and the average 
quality of Iranian oil which shall be delivered hereunder in any calendar 
half year shall not be less than the average quality of the total gross 
production of oil in Iran under the Iranian Concession in the same 
period adjusted to separation at atmospheric pressure. 


Section 4.02. The references in Section 4.01 hereof to total 
gross production in Iran shall be taken to exclude therefrom production 
from any field in Iran which shall be used exclusively for supplying 
petroleum products within Iran (meaning, in this last instance, the 
entire country of Iran and not merely the areas in Iran herein referred 
to as Iran) and border territories. 

As used in Section 4.01 hereof, the expression “‘adjusted to separa- 
tion at atmospheric pressure’’ shall mean actually separated at atmos- 
pheric pressure or, to the extent not actually so separated, having a 
quality conforming to the quality of a representative sample or repre- 
sentative samples, which shall have been separated at atmospheric 
pressure for not less than twenty-four (24) hours. 


Section 4.03. Without in any way affecting Seller’s obligation 
with respect to quality of oil to be delivered hereunder, if the average 
quality of Kuwait oil or of Iranian oil, as the case may be which shall 
have been delivered in any calendar half year hereunder, should be 
less than the quality required as aforesaid, a financial adjustment shall 
be made in favour of Buyer and the parties shall endeavour to agree 
on the amount of such financial adjustment and failing agreement the 
matter shall, without reference to arbitration, be determined by an 
independent expert experienced in the refining and evaluation of oil, 
who shall be agreed upon by the parties or who, failing agreement, 
shall be chosen by the President for the time being of the British Insti- 
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tute of Petroleum, and the determination of such independent expert 
shall be final. 


Section 4.04. Seller, in complying with the provisions of Sec- 
tion 4.01 hereof, shall not deliver hereunder into the Pipe Line individ- 
ual batches of oil of more than twenty thousand (20,000) tons of a 
quality so different from the average quality of Kuwait oil or of Iranian 
oil, as the case may be, then deliverable hereunder, as to be unsuitable 
for Buyer’s refinery equipment, and shall not deliver hereunder f.o.b. 
tank ship any oil of a quality so different from the average quality of 
Kuwait oil or of Iranian oil, as the case may be, then deliverable here- 
under, as to be unsuitable for Buyer’s refinery equipment. If a dis- 
pute should arise under this Section 4.04, it shall, without reference 
to arbitration, be determined by an independent expert experienced in 
petroleum refining, who shall be agreed upon by the parties or who, 
failing agreement, shall be chosen by the President for the time being 
of the British Institute of Petroleum and the decision of such inde- 
pendent expert shall be final. 


SecTION 4.05. In no event shall Buyer be obliged to take delivery 
of any oil which shall have a content of more than one per cent (1% ) 
of B.S. & W. by volume, which content shall be determined in accord- 
ance with the Standard Method which shall for the time being be 
prescribed by the British Institute of Petroleum, the method in effect 
at the date hereof being designated as I.P.75/46. 


Section 4.06. Seller undertakes that the H2S content of Kuwait 
oil and of Iranian oil supplied to Buyer hereunder shall not be greater 
than the HeS content of Kuwait oil and of Iranian oil respectively 
as generally supplied by Seller to other customers for normal refining 
purposes. 


SEcTION 4.07. Seller shall furnish Buyer from time to time, but 
not less often than once every three (3) months, with current estimates 
of the anticipated relative proportions of Kuwait oil and of Iranian 
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oil that Seller will deliver hereunder and of the average quality of 
each oil, which estimates shall be projected as far ahead as shall be 
reasonably necessary to meet the requirements of Buyer’s refinery 
operations but, in any event, for a period of at least three (3) months. 


ARTICLE V 
DELIVERY 


SecTion 5.01. Delivery of oil hereunder shall be made into the 
Pipe Line; provided, however, that Buyer shall have the right in any 
year of the Supply Period, or during the year of extension of the term 
of this Agreement if it should be extended as provided in Section 10.04 
hereof, to take delivery of not in excess of five per cent (5%) of the 
quantity deliverable hereunder in that year, f.o.b. tank ships to be 
supplied by Buyer. The quantity deliverable hereunder into the Pipe 
Line in each year of the Supply Period, or during the year of extension 
as aforesaid, shall be delivered and accepted in approximately equal 
monthly quantities during the year in question. In respect of deliveries 
f.o.b. tank ship in any year of the Supply Period, or during the year of 
extension as aforesaid, Buyer shall arrange its liftings so that such 
deliveries shall be made in approximately equal quarterly quantities 
during the year in question. 


Section 5.02. For the purpose of making deliveries into the Pipe 
Line as aforesaid, Seller shall use and, where necessary, shall before 
the commencement of the Supply Period, install or procure the installa- 
tion of gathering lines from the fields in Kuwait and Iran to the Pipe 
Line, which lines shall be of sufficient size to assure efficient, low-cost 
operation, it being the intention of the parties that Buyer shall to the ex- 
tent of its interest hereunder have the benefit of such low-cost operation. 


Section 5.03. If, in respect of any oil deliverable hereunder into 
the Pipe Line, Buyer shall have requested the Pipe Line Company to 
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batch, in accordance with good pipe line practice, any Kuwait oil that 
may be delivered hereunder, separately from any Iranian oil that may 
at the same time be delivered hereunder, Seller shall, in making deliveries 
of such Kuwait oil and such Iranian oil, do so in such a manner as to 
make it possible for the Pipe Line Company to batch the oil as aforesaid. 


SEcTION 5.04. Delivery of oil f.0.b. tank ships hereunder shall be 
made at Seller’s normal loading points in the Persian Gulf, which load- 
ing points shall, until further notice, be Fahaheel for deliveries of 
Kuwait oil and Abadan or Mashur for deliveries of Iranian oil; pro- 
vided, however, that Seller shall use its best endeavours to arrange that 
Buyer’s tank ships shall be loaded at a loading point from which they 
can safely depart when loaded, without the necessity of lighterage. 


Section 5.05. Buyer shall furnish Seller with an estimate of its 
probable drawings by tank ship, month by month, each monthly estimate 
to be given not later than the first day of the month preceding that to 
which the estimate shall apply. 

Within seven (7) days after receipt of Buyer’s said estimate Seller 
shall notify Buyer of the loading point or points at which Buyer’s tank 
ships will be loaded during the month in question. 

Buyer shall give Seller notice at least twenty-one (21) days prior 
to the expected arrival of each vessel at the loading point, of the name 
of the vessel and date of probable arrival and, if Seller is to prepare 
shipping documents, Buyer shall at least seven (7) days prior to the 
expected arrival of each vessel furnish to Seller or its agents full in 
structions regarding each vessel, the preparation and destination of its 
bills of lading and orders for the port of discharge or first port of dis- 
charge if more than one. 

Each vessel which is to be loaded at Fahaheel shall report to the 
Company there and each vessel which is to be loaded at Abadan or 
Mashur shall report to Seller at Abadan at least forty-eight (48) hours 
before arrival, stating the hour of probable arrival. Upon arrival at 
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the loading point, or as near thereto as the vessel may safely get (always 
afloat) each vessel shall give six (6) hours notice of readiness. 


SECTION 5.06. Each of Buyer’s vessels shall be loaded at a place 
to be indicated by Seller or its representative, which a vessel drawing 
not more than thirty-two (32) feet in salt water can safely reach, where 
she can lie always safely afloat, and from which, except as hereinafter 
provided in this Section, she can safely depart when loaded. It is under- 
stood and accepted by Buyer that when Seller shall find it necessary to 
give delivery at Abadan, the loading of any of Buyer’s vessels there 
may have to be completed by lightering outside the Shatt-el-Arab bar. 
If such lighterage should be required, Buyer shall bear the actual cost 
thereof. 


Section 5.07. Seller shall load each of Buyer’s vessels at an 
average rate of not less than three hundred (300) tons per running 
hour (Sundays and local and general holidays excepted, unless used) 
weather permitting, or, with respect to deliveries at any of the above 
mentioned loading points, at such greater average rate as may hereafter 
from time to time be used generally by Seller for the purpose of deter- 
mining its liability for demurrage with respect to the loading of tank 
ships at that loading point. Running hours shall commence when the 
vessel shall start to load, or, on the expiration of the six (6) hours 
notice of readiness, berth or no berth, whichever shall first occur, and 
shall continue without interruption until the vessel shall have com- 
pleted loading. If lighterage shall be necessary, the time required to 
move the vessel to the lighterage point, after it shall have finished load- 
ing to bar draft, plus any time lost by the vessel’s own inability to move, 
shall not count as running hours. If regulations of Buyer or of the 
owner of the vessel or of port authorities shall prohibit loading at night, 
time so lost shall not count as running hours, but if Seller or the Com- 
pany shall prohibit loading at night, time so lost shall count as running 
hours. If the vessel shall, for any cause whatsoever, be unable to receive 
the cargo at the aforesaid average rate, Seller's obligation hereunder 
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shall be reduced to loading the vessel at the average rate at which she 
shall be capable of taking the cargo, subject to the exceptions specified 
above. 


SEcTION 5.08. If the vessel shall not be loaded within the period 
provided for in Section 5.07, demurrage shall be paid by Seller at the 
applicable rate as hereinafter provided. The applicable rate shall be 
the current market rate, if any, for the time being in effect for single 
voyage charter parties of tank ships of the type and size in question. 
If the parties shall fail to agree as to the existence, or amount, of such 
current market rate then, without reference to arbitration, the question 
shall be referred to and determined by an experienced ship’s broker to 
be agreed upon by the parties, and failing agreement to be chosen by 
the President for the time being of the Chamber of Shipping of the 
United Kingdom; and the current market rate, if he shall find one to 
exist, or an equitable demurrage rate as determined by him, if he shall 
find that no current market rate exists, shall constitute the applicable 
rate, and his determination thereof shall be final. If demurrage shall 
be caused by fire at Seller’s or the Company’s installations or by break- 
down of Seller’s or the Company’s machinery, the rate at which demur- 


rage shall be payable by Seller shall be half that which would otherwise 
have been payable in accordance with the terms of this Section. 


Section 5.09. Dues and other charges on each of Buyer’s vessels 
at the loading point shall be borne by Buyer. Buyer’s vessels, however, 
shall always be free of wharfage, dockage and quay dues. 


Section 5.10. Property in oil which shall be delivered hereunder 
into the Pipe Line shall pass to Buyer at the time when the oil shall first 
enter the Pipe Line or any facility owned by the Pipe Line Company. 
Property in oil which shall be delivered hereunder f.o.b. tank ship shall 
pass to Buyer when the oil shall have passed the ship’s permanent hose 
connection. 
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ARTICLE VI 


PRICE 


SECTION 6.01. Subject to the further provisions contained in this 
Article, the price per ton of oil which shall have been delivered here- 
under into the Pipe Line or f. o. b. tank ship, as the case may be, shall 
be the sum of the following: 


(1) the cost of production per ton in the calendar year in which 


(2) 


(3) 


(4) 


delivery hereunder shall have been made, which for the pur- 
poses hereof, except as hereinafter provided, shall be the cost 
of production per ton in the same calendar year determined 
under (1) of Section 6.01 of Article VI of the First Purchase 
Agreement ; 


the applicable cost of transportation per ton in the calendar 
year in which delivery hereunder shall have been made, which 
for the purposes hereof, except as hereinafter provided, shall 
be the applicable cost of transportation per ton in the same 
calendar year determined under (2) of Section 6.01 of 
Article VI of the First Purchase Agreement; 


the applicable royalty per ton which shall be determined in 
accordance with the provisions of Part I of the Schedule 
attached hereto, which Schedule shall for all purposes be 
deemed to be a part of this Agreement; and 


an amount equivalent to one third of the amount by which 
the average open market value f. o. b. tank ship Mediterranean 
terminal of the Pipe Line (hereinafter called “Mediterranean 
terminal’) per ton of oil which shall have been delivered 


hereunder in the calendar year in question, assessed on a day 
to day basis throughout the year (whether or not deliveries 
hereunder shall have been made on each day throughout the 
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year) and determined as hereinafter provided, shall be in 
excess of the aggregate of 


(a) 


(b) 


the cost of production per ton in such calendar year as 
defined in (1) above, 


the applicable cost of transportation per ton in such cal 
endar year as defined in (2) above, 


the applicable royalty per ton as defined in (3) above, 
and 


(i) the average cost per ton to Buyer of transporting 
through the Pipe Line to, and receiving at, the terminal 
of the Pipe Line, oil delivered hereunder and transported 
through the Pipe Line in such calendar year or, if none 
of the oil delivered hereunder in the calendar year in 
question shall have been transported through the Pipe 
Line in such year, then 


(ii) the average cost per ton to Buyer of transporting 
through the Pipe Line to, and receiving at, the terminal 
of the Pipe Line oil delivered hereunder and transported 
through the Pipe Line in the last previous calendar year 
in which oil delivered hereunder shall have been trans- 
ported through the Pipe Line. 


PROVIDED, however, that if the said average cost per 
ton to Buyer of transporting such oil through the Pipe 
Line to, and receiving such oil at, the terminal of the 
Pipe Line shall not have taken account of delivery of 
such oil f. 0. b. tank ship Mediterranean terminal, Buyer 


and Seller shall agree an amount which for the purpose 
of (4) of this Section 6.01 shall be added to and incor- 


porated in such average cost per ton in order to cover 


such delivery f. 0. b. tank ship Mediterranean termina! 
and, failing agreement, the amount shall, without ref 
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erence to arbitration, be determined by an independent 
expert experienced in pipeline transportation of oil, who 
shall be agreed upon by the parties or who, failing agree- 
ment, shall be chosen by the President for the time being 
of the British Institute of Petroleum, and the decision 
of such independent expert shall be final. 


PROVIDED, further, that if the Supply Period shall commence 
on a date other than the 1st day of January or shall terninate 
on a date other than the 31st day of December, then, for the 
purposes of (4) of this Section 6.01, the said average open 
market value per ton f. vo. b. tank ship Mediterranean ter- 
minal shall, in respect of the period other than a full calendar 
year at the commencement or termination of the Supply 
Period, as the case may be, be calculated, not on a day to day 
basis throughout the year, but on a day to day basis through- 
out the period from the first day of the Supply Period to 
the 3lst day of December in the same year or throughout 
the period from the Ist day of January to the date on which 
the Supply Period shall terminate, as the case may be. 


Provipep, further, that the amount payable under (4) of 
this Section shall not in any event be less than * or more 
than * per ton. 


The said average open market value per ton f. o. b. tank ship 
Mediterranean terminal in the calendar year in which delivery here- 
under shall have been made shall be agreed upon by the parties or, 
failing agreement, shall, without reference to arbitration, be determined 
be an independent expert experienced in the evaluation of oil, who shall 
be agreed upon by the parties or who, failing agreement, shall be 
chosen by the President for the time being of the British Institute of 
Petroleum. Such determination shall be made on the basis of the fair 


*Figures inserted in the two executed originals of this Agreement. 
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price f. o. b. tank ship Mediterranean terminal as between a willing 
buyer and a willing seller of oil of similar quality to the oil in question 
at the same place and such expert shall, subject to the succeeding pro- 
visions of this Section 6.01, in making his determination use such 
material as he in his absolute discretion shall think fit, and such deter- 
mination shall be final. 


The eventuality has been considered that, because of currency con- 
ditions, without, for the purposes of this calculation, taking into account 
the destination to which oil may be shipped, the open market value of 
oil f.o.b. tank ship Mediterranean terminal in dollars of the currency 
of the United States of America (hereinafter called ‘“dollars’”’), (that 
is, such value determined on the basis of the fair price between a willing 
buyer and a willing seller for payment in dollars), may, when converted 
into sterling at the mean of the Bank of England official rates of 
exchange for the time being prevailing, result in a sterling figure which 
differs from the open market value of oil f.o.b. tank ship Mediterranean 
terminal in sterling (that is, such value determined on the basis of the 
fair price between a willing buyer and a willing seller for payment in 
sterling). If such should in fact be the result, the said average open 
market value per ton f.o.b. tank ship Mediterranean terminal in the 
calendar year in which delivery hereunder shall have been made shall 
be agreed upon by the parties or, as the case may be, determined by the 
independent expert in the manner provided above on the basis of the 
fair price between a willing buyer and a willing seller for payment 
in dollars and shall be expressed in dollars (but such determination of 
the said average open market value in dollars shall take into account 
only such difference from the said average open market value in sterling 
as shall arise from currency conditions and not the difference, if any, 
that may arise from the destination to which the oil in question may be 
shipped), and the amount payable by Buyer under (4) of this Section 
in respect of oil for which payment hereunder is, in accordance with 
the provisions of Article IX hereof, to be made by Buyer in dollars, 
shall, subject as hereafter in this Section provided, be an amount 
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equivalent to one third of the difference between the said average 
open market value per ton expressed in dollars and the aggregate 
of the sums specified in (a), (b), (c) and (d) of (4) of this Section 
6.01, converted into dollars at the mean of the Bank of England official 
rates of exchange prevailing on the date on which the property in the 
oil in respect of which the calculation is made hereunder shall have 
passed to Buyer. Provided, however, that the amount so payable in 
dollars shall not in any event be less than the dollar equivalent of * per 
ton or more than the dollar equivalent of * per ton when converted 
as last provided above. 

If for any reason, in respect of any calendar year, the said cost 
of production per ton or the said applicable cost of transportation per 
ton shall not have been determined under the First Purchase Agree- 
ment, then the cost of production per ton or the applicable cost of 
transportation per ton or both of them, as the case may be, shall in 
respect of such calendar year be determined for the purposes hereof in 
the manner for which provision is made in the First Purchase Agree- 
ment, whether or not such Agreement shall then be in operation. 


Section 6.02. Until the respective prices for oil which shall have 
been delivered hereunder in any calendar year can be ascertained and 
calculated as provided in Section 6.01 hereof, Seller shall use for 
invoicing purposes during that calendar year, a figure per ton for 
Kuwait oil and a figure per ton for Iranian oil delivered into the Pipe 
Line and a figure per ton for Kuwait oil and a figure per ton for Iranian 
oil delivered f.o.b. tank ship which shall be estimated by Seller, as 
hereinafter provided in this Section, to be the probable prices, on the 
basis stated in Section 6.01 hereof, of Kuwait oil and Iranian oil 
to be delivered hereunder in that calendar year. Seller shall estimate 
such figures for each calendar year during which oil shall be deliverable 
hereunder, on the lst day of October, in the preceding calendar year, 
provided, however, that if the Supply Period shall commence on a date 





*Figures inserted in the two executed originals of this Agreement, being the 
same figures as those inserted on page 19 of the two executed originals. 
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other than the Ist day of January, then the estimates for the remainder 
of the calendar year in which the Supply Period shall commence shall be 
made as far in advance of the commencement of the Supply Period 
as practicable but not more than three (3) months nor less than one (1) 
month prior thereto. 


In making any such estimates :-— 


(1) Seller shall use the latest information available at that time 
with respect to: 


(a) the likely cost of production per ton, 
(b) the likely applicable cost of transportation per ton, and 


(c) the likely applicable royalty per ton, 
all for the calendar year for which such estimates are being 
made. 


Seller shall, in lieu of the amount to be calculated as provided 
in (4) of Section 6.01 hereof, include as a factor in such 
estimates a sum which, unless otherwise agreed, shall be *, 
which sum shall be deemed the likely amount per ton which 
Seller shall be entitled to receive from Buyer pursuant to the 
provisions of (4) of Section 6.01 during the calendar year 
in question. 


Seller shall, in using the said information, make such adjustments 


as may be necessary to give effect to any differences which Seller shall 
anticipate may exist in the calendar year for which the estimates are 
being made. If any known substantial changes shall have occurred 
in the first half of any calendar year, which shall not have been 
adequately taken into account in the estimates for that calendar year, 
Seller shall, on the Ist day of July of that calendar year, revise such 
estimates in order to give effect to such changes and such revised 


*Figure inserted in the two executed originals of this Agreement. This figure 
is the mean of the two figures inserted on page 19 of the executed originals of this 
Agreement. 


63478 O—55—pt. 2 49 
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estimates shall be used for invoicing purposes in the second half of that 
calendar year. 

Seller shall within one (1) month of the time any estimated figures 
are arrived at or revised give Buyer notice of the estimates or of the 
revisions, as the case may be, together with a statement which shall 
contain sufficient details of Seller’s calculation to inform Buyer fully 
of the basis on which the estimates or revisions shall have been made 
by Seller. 


Section 6.03. As soon as practicable after the end of the par- 
ticular calendar year, but in any event not later than two (2) weeks 
after its receipt by Buyer, Buyer shall forward to Seller a certificate 
given by the statutory auditors of the Pipe Line Company in which 
such auditors shall certify the actual average cost per ton to Buyer 
of transporting through the Pipe Line and receiving at the terminal of 
the Pipe Line all oil so received by Buyer hereunder during such calen- 
dar year, and the cost so certified shall be accepted by Buyer and Seller 
as being the said actual average cost per ton for the purposes of this 
Article. 


Section 6.04. Seller shall, within three (3) months after the 
end of the particular calendar year or within two (2) weeks after the 
receipt by Seller of the certificate referred to in Section 6.03 hereof or 
within two (2) weeks after the date of the determination, as provided 
in Section 6.01 hereof, of the said average open market value per ton 
f.o.b. tank ship Mediterranean terminal in the said calendar year, 
whichever shall be the latest, determine the actual prices of oil delivered 
in that calendar year pursuant to the provisions of Section 6.01 hereof 
and shall promptly give Buyer notice thereof, together with a statement 
which shall contain full information with respect to Seller’s calculation. 


Section 6.05. If, on the basis of the actual prices determined as 
provided in Section 6.04 hereof, the aggregate price for all oil delivered 
to Buyer hereunder in the calendar year in question shall exceed the 
total of the sums for which Seller shall, in accordance with the pro- 
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visions of Section 6.02 hereof, have invoiced Buyer in that year, then 
Buyer shall pay Seller the difference, but if such aggregate price shall 
be less than the total of such sums, then Seller shall pay Buyer, or credit 
Buyer with, the difference. Such further adjustment as may be called 
for by the auditor’s certificates referred to in Article VII hereof, shall 
be made as soon as possible after such certificates are rendered. 


SEcTIon 6.06. Without prejudice to Buyer’s right to reject oil 
containing more than one per cent (1%) B.S. & W. in accordance with 
the provisions of Section 4.05 hereof, Buyer shall be entitled to an 
allowance with respect to all B.S. & W. which may be contained in 
any oil which shall have been delivered hereunder, such allowance to 
be at a rate equivalent to the full price per ton of such oil. 


ACCOUNTING RECORDS AND PROCEDURES 


Section 7.01. Seller shall, while this Agreement remains in 
effect, procure the Company to keep complete and accurate books and 
records with respect to the following matters: (1) the royalty and tax 
immunity payments which shall have been made by the Company to 


the Shaikh of Kuwait, (2) the tonnage of oil which shall have been 
produced in Kuwait, (3) the cost of production of the Company in 
Kuwait, as defined in Part II of the Schedule to the First Purchase 
Agreement, and (4) the cost of transportation per ton in Kuwait, as 
defined in Part III of the said Schedule to the First Purchase Agree- 
ment. 


Section 7.02. Seller shall, while this Agreement remains in 
effect, keep complete and accurate books and records with respect to 
the following matters: (1) the royalty payments, payments based on 
distributions to the ordinary shareholders of Seller, and tax immunity 
payments, which shall have been made by Seller to the Iranian Gov- 
ernment, (2) the tonnage of oil which shall have been produced in 
Iran, (3) the cost of lighterage referred to in Section 5.06 hereof, 
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and (4) the cost of transportation per ton in Iran, as defined in Part 
III of the Schedule to the First Purchase Agreement. 


Section 7.03. If the cost of production of Iranian oil shall be 
used as the Cost of Production, as provided in Section (A) (2) of 
Part II of the Schedule to the First Purchase Agreement, Seller shall 
keep complete and accurate books and records with respect to the cost 
of production of Iranian oil for such time as it shall be used as the 
Cost of Production as aforesaid, in addition to the books and records 
required by the provisions of Section 7.02 hereof. 


Section 7.04. Buyer shall be entitled to receive from Seller any 
and all information which Buyer may reasonably request, from time 
to time, as to any of the matters enumerated in Section 7.01 and Sec- 
tion 7.02 hereof, and, with respect to such time as Seller shall be 
required, pursuant to Section 7.03 hereof, to keep the books and records 
referred to therein, Buyer shall be entitled to receive from Seller any 
and all information which Buyer may reasonably request as to the cost 
of productiori of Iranian oil; provided, however, that during such 
time as Seller or the Company may be prohibited by reason of any appli- 
cable law or governmental regulation or direction, from disclosing to 
Buyer any information to which Buyer would otherwise be entitled 
pursuant to the provisions of this Section, Seller shall not be required 
to furnish such information to Buyer. 


Section 7.05. Except in respect of such calendar years as are 
referred to in Section 7.06 hereof, the statutory auditors of the Com- 
pany shall be specially retained, jointly by Seller and Buyer, to make, 
on behalf of Seller and on behalf of Buyer, annual audits of the books 
and records of the Company with respect to the matters enumerated 
in Section 7.01 hereof and to certify to Seller and to Buyer whether 
or not the actual prices of oil delivered hereunder in the calendar year 
under audit were properly determined by Seller in accordance with 
this Agreement, the Schedule to the First Purchase Agreement and 
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the Schedule hereto, as required by the provisions of Section 6.04 
hereof, and if not properly determined, what adjustment should be 
made. Except as aforesaid, the statutory auditors of Seller shall be 
specially retained, jointly by Seller and Buyer, to make, on behalf of 
Seller and on behalf of Buyer, annual audits of the books and records 
of Seller with respect to the matters enumerated in Section 7.02 hereof 
for the purpose of providing the said auditors of the Company with 
all such information with respect to the said matters enumerated in 
Section 7.02 hereof as the said auditors of the Company shall require 
in order to enable them to give the certificate required by this Section, 
and the said auditors of Seller shall provide the said auditors of the 
Company with such information accordingly. 


SEcTION 7.06. As to such calendar years only as Seller shall be 
required to keep the books and records referred to in Section 7.03 hereof, 
the statutory auditors of Seller shall be specially retained, jointly by 
Seller and Buyer, to make, on behalf of Seller and on behalf of Buyer, 
annual audits of the books and records of Seller, with respect to the 
matters enumerated in Section 7.02 hereof and with respect to the cost of 
production of Iranian oil and to certify to Seller and to Buyer whether 
or not the actual prices of Iranian oil delivered hereunder in the 
calendar year under audit were properly determined by Seller, in accord- 
ance with this Agreement, the Schedule to the First Purchase Agreement 
and the Schedule hereto, as required by the provisions of Section 6.04 
hereof, and if not properly determined, what adjustment should be 
made. 


Section 7.07. Seller and Buyer shall each have the right to have 
a representative consult with the auditors who are to make any audit 
as aforesaid, as to the scope of the audit and such representatives shall 
jointly meet for that purpose with such auditors prior to the commence- 
ment of the audit in question, but if either party shall elect not to avail 
itself of such right, the other party may, nevertheless, have its repre- 
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sentative alone consult with the auditors as aforesaid and the audit shall 
be undertaken as promptly thereafter as practicable. 


SECTION 7,08. Seller shall procure the Company to furnish infor- 
mation contained in the Company’s books and records, which may be 
requested by Buyer pursuant to the provisions of Section 7.04 hereof, 
and shall procure the Company to permit audits as aforesaid to be made 
of its books and records. 


Section 7.09. All information received by Buyer in accordance 
with the provisions of this Article, other than information which shall 
have been generally disclosed by Seller or by the Company to the public 
shall be kept confidential and shall not be divulged by Buyer. 


Section 7.10. In the event of any disagreement between the parties 
hereto as to any accounting matter, including, but not limited to, the 
interpretation or application of the provisions of the Schedule to the 
First Purchase Agreement and the Schedule hereto, the propriety on 
accounting principles of any charge which shall have been made to 
Buyer in connection with the calculation of the price of oil pursuant to 
Section 6.01 hereof, or any matter of an accounting nature that is not 
provided for in this Agreement or in the said Schedules, or in the event 
the parties are unable to agree on any matter of an accounting nature 
which under this Agreement or the said Schedules, is to be agreed 
between them, the question shall be determined by arbitration, as pro- 
vided in Article XIII hereof. 


ARTICLE VIII 
DETERMINATION OF QUANTITY AND QUALITY 


Section 8.01. The quantity of oil which shall have been delivered 
hereunder into the Pipe Line during any calendar month shall be deter- 
mined by the Pipe Line Company’s receipts therefor and the quantity, 
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as thus determined, shall be used as the invoice weight of the oil which 
shall have been so delivered. Except in cases where oil delivered here- 
under shall be received by the Pipe Line Company in its own receiving 
tanks, Buyer and Seller undertake that they shall jointly procure the 
Pipe Line Company to accept, for the purpose of its receipts for oil 
which shall be delivered hereunder into the Pipe Line, measurements 
which shall have been made in accordance with the further provisions 
of this Section and of Section 8.05 hereof. Such measurements shall 
be taken on a one hundred per cent (100% ) tank table basis in the tanks 
which normally shall be used by Seller or the Company, as the case may 
be, for measuring for royalty purposes oil to be delivered hereunder or 
in such other tanks as may mutually be agreed upon by the parties hereto 
and they shall be taken immediately before and immediately after the 
oil to be delivered hereunder shall be removed from such tanks. Seller 
shall be responsible for all losses of oil which may occur between the 
place of measurements as aforesaid and the place of the passing of prop- 
erty as provided in Section 5.10 hereof. 


Section 8.02. The quality of oil which shall be delivered here- 
under into the Pipe Line shall be determined from daily samples to be 


taken from the gathering line, through which delivery is at the time 
being made, at a place as close to the point at which the oil shall first enter 
the Pipe Line as shall be practicable and Seller’s representative shall 
make and sign a certificate as to the quality of the oil so tested. 


Section 8.03. In the case of delivery hereunder f.o.b. tank ship, 
the quantity which shall have been delivered shall be determined, at the 
time of loading each cargo, by measurements which shall have been taken, 
immediately before and immediately after the loading of the vessel, on 
a one hundred per cent (100%) tank table basis in the shore tankage 
from which the cargo in question shall have been drawn and Seller’s 
representative shall make and sign a certificate of quantity based on such 
measurements. The weight thus certified shall be used as the bill of 
lading and invoice weight of the cargo in question. Seller shali be re- 
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sponsible for all losses of oil which may occur between the place of 
measurement as aforesaid and the place of the passing of property as 
provided in Section 5.10 hereof. 


SECTION 8.04. In the case of delivery hereunder f.o.b. tank ship, 
the quality of each cargo shall be determined in the manner provided 
in this Section. Prior to the commencement of loading each vessel, six 
(6) samples of a size appropriate technically to the nature of the tests 
which shall be required for determining the quality of the oil in ques- 
tion, shall be taken from each of the shore tanks from which the oil in 
question is to be loaded, two (2) from the upper part, two (2) from the 
middle and two (2) from the lower part of each of the said tanks. The 
samples from each of the said tanks shall then be bulked together in the 
same proportions as the quantities which shall have been delivered from 
the respective tanks shall bear to the total quantity of oil in the cargo 
in question. The quality of the oil in question shall be ascertained from 
the bulked samples and shall be certified in a certificate of quality to be 
drawn up and signed by Seller’s representative at the loading point. 

At the same time that the aforesaid samples shall be ‘taken refer- 
ence samples shall likewise be drawn from the shore tanks in the same 
manner. The reference samples shall be divided into three sets each of 
a size appropriate technically to the nature of the tests which shall be 
required for determining the quality of the oil in question and each set 
shall be sealed. One such set shall be handed to Buyer’s representative 
referred to in Section 8.05 hereof and two shall be retained by Seller. 

Should Buyer dispute the accuracy of Seller’s certificate of quality 
of any cargo and should the parties hereto be unable to resolve the dif- 
ference the matter shall, without reference to arbitration, be referred 
to an independent petroleum chemist who shall be agreed upon by the 
parties, or who, failing agreement, shall be chosen by the President for 
the time being of the British Institute of Petroleum and the findings of 
the said independent petroleum chemist upon testing a set of the refer- 
ence samples drawn as aforesaid shall be final. 
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SecTION 8.05. Buyer shall have the right to have a representative 
present at the time of each measurement, sampling and inspection of oil 


to be delivered hereunder and in the case of measurements of deliveries 
of oil into the Pipe Line in the tanks, other than the Pipe Line Com- 
pany’s own receiving tanks, referred to in Section 8.01 hereof, and in 
the case of sampling and inspection of such deliveries, the Pipe Line 
Company shall also have the right to have a representative present. 
Seller shall extend to Buyer’s representative and to the Pipe Line Com- 
pany’s representative all reasonable facilities, including but not limited 
to, gauge tables, for supervising and checking the dips and calculations 
from which measurements as aforesaid shall be arrived at and bill of 
lading and invoice weights determined, and all reasonable facilities for 
supervising and checking the drawing of samples from which the quality 
of any oil to be delivered hereunder shall be ascertained and the drawing 
of reference samples. 

Should Buyer or the Pipe Line Company or both fail to have a 
representative present at any measurement, sampling or inspection of 
oil at which either of them shall, pursuant to the foregoing provisions 
of this Section, be entitled to have a representative present Seller shall 
proceed with the measurement, sampling, or inspection, as the case may 
be, and its certificate of quantity or quality, as the case may be, made 
in accordance with the provisions of this Article shall be binding and 
conclusive on the party failing to have its representative present. 


Section 8.06. Buyer shall have the right at any time and from 
time to time by giving Seller at least ten (10) days’ pricr notice, to have 
the measurement, sampling and inspection of any oil delivered hereunder 
performed by an independent expert petroleum inspector, in lieu of 
having it done by Seller’s representative in the presence of Buyer’s repre- 
sentative as heretofore provided in this Article. Such independent ex- 
pert petroleum inspector shall be agreed upon by the parties, or failing 
agreement, shall be chosen by the President for the time being of the 
British Institute of Petroleum. In such a case the certificates of quantity 
and quality of the independent expert petroleum inspector shall be final 
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and conclusive with respect to both Seller and Buyer and they shall 
equally bear the fees of the independent expert petroleum inspector. 


SecTIon 8.07. Seller shall keep currently during the Supply 
Period and during the year of extension of the term of this Agreement 
if it should be extended as provided in Section 10.04 hereof, adequate 
records of the quality of all oil produced in each field in Kuwait and 
in each field in Iran other than any referred to in Section 4.02 hereof. 
Buyer shall be entitled from time to time, upon request, to receive 
from Seller copies of such records and samples of the oil then being 
produced in Kuwait and in any field in Iran other than any referred 
to in Section 4.02 hereof, in order that Buyer may be in a position to 
determine whether or not Seller is then complying with the provisions 
of Sections 4.01 and 4.04 hereof. 


Section 8.08. All information received by Buyer in accordance 
with the provisions of Section 8.07 hereof, other than information 
which shall have been generally disclosed by Seller or the Company 
to the public, shall be kept confidential and shall not be divulged by 
Buyer. 


Section 8.09. All tests for quality referred to in this Article 
shall, except as may be otherwise provided herein, be made in accord- 
ance with the latest Standard Methods of the British Institute of 
Petroleum which shall be available in official publications of the Insti- 
tute at the date of delivery hereunder. All certificates of quality which 
shall be made pursuant to the foregoing provisions of this Article shall 
state the hydrogen sulphide content of the oil to which such certificates 
relate, and the B.S. & W. content by volume of such oil, which latter 
content shall be determined in accordance with the method specified in 
Section 4.05 hereof. 


Section 8.10. Calculations to convert measurements by volume 
to weight for the purposes hereof shall, in respect of Iranian oil, be 
made in accordance with the method from time to time used by Seller 
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for the purpose of determining the royalty payable to the Iranian Gov- 
ernment and in respect to Kuwait oil in accordance with the method 
from time to time used by the Company for the purpose of determin- 
ing the royalty payable to the Shaikh of Kuwait. Seller shall keep 
Buyer advised as to the said methods and as to any changes therein, 
but the inadvertent failure of Seller to do so at any time shall not con- 
stitute a breach of this Agreement, provided that Seller corrects such 
failure as soon after its discovery as reasonably possible. 


ARTICLE IX 
PAYMENT 


Section 9.01. Payment shall be made by Buyer to Seller at 
Seller’s office in London or at the office of Seller’s Bankers in New 
York, as Seller may require, or at such other place as Seller may agree, 
in the currencies hereinafter prescribed, against Seller’s invoice, which 
shall be prepared as provided in Sections 6.02 and 9.05 hereof and 
which shall be supported by certificates of quality and by copies of the 
receipts of the Pipe Line Company, for oil which shall have been 


delivered into the Pipe Line, and by certificates of quality and of 
quantity for oil which shall have been delivered f.o.b. tank ship, on 
or before the twenty-fifth day of each calendar month with respect to 
oil which shall have been delivered hereunder during the preceding 
calendar month. 


SECTION 9.02. Payment of any difference between the invoiced 
prices and the actual prices of oil which shall have been delivered here- 
under shall be made or credited, as provided in Section 6.05 hereof, 
promptly after the difference shall have been determined in accordance 
with the provisions of that Section, but in no event later than thirty 
(30) days after the receipt by Buyer of the notice of such actual prices, 
which shall have been given by Seller as provided in Section 6.04 hereof. 
Payment of any sums necessary to carry into effect any adjustment 
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called for by the auditors’ certificates referred to in Article VII hereof 
shall be made within thirty (30) days after the date on which the cer- 
tificates in question were rendered. 


SEcTION 9.03. The currency constituting the medium of payment 
shall be either dollars or sterling. 


SEcTION 9.04. The determination as to the medium of payment 
shall be made in accordance with the provisions hereafter in this Article 
contained. Provided, however, that notwithstanding anything to the 
contrary in this Article contained, Buyer shall in no event, in respect of 
any calendar year in the Supply Period, be obligated to make payment in 
dollars for a larger quantity of oil than the quantity delivered to Buyer 
hereunder during such calendar year. 


(1) Payment shall be made in dollars for all oil purchased here- 
under and shipped by Buyer to any of the following destina- 
tions: 


(a) The United States of America (hereinafter called “the 
ay os 


(b) any country which, at the time of shipment as aforesaid 
of the oil in question, shall have a currency freely con- 
vertible into dollars, and 


(c) any country which, at the time of shipment as aforesaid 
of the oil in question, shall allot dollars for payment 
for such oil. 


Provipep, however, that, since it is recognised that Buyer’s 
obligation to pay Seller in dollars for oil purchased hereunder 
will result in a demand by Buyer for payment in dollars 
by third parties for such oil it is agreed, with respect to (b) and 
(c) of this Section, that if such demand by Buyer would 
place Buyer under an appreciable competitive disadvantage 
with respect to the oil in question, which would not exist if 
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payment for such oil in sterling in lieu of dollars were per- 
missible hereunder, then, during the period in which such 
competitive disadvantage shall exist, Buyer may make, and 
Seller shall accept, payment in sterling for such oil. 


If Buyer shall exchange with any third party oil purchased 
hereunder or under the First Purchase Agreement for other 
oil, and if any of such other oil shall be shipped by Buyer 
to such a destination that, if the oil so shipped had been 
purchased hereunder, payment therefor should in accordance 
with the provisions of (1) of this Section have been made 
in dollars then Buyer shall make payment to Seller in dollars 
for so much of such oil exchanged as is equal to the quantity 
of such other oil shipped as aforesaid. 


(3) For all oil purchased hereunder, to which neither (1) nor (2) 
of this Section 9.04 applies, payment shall, subject to the 
provisions of Section 9.10 hereof, be made in sterling. 


Section 9.05. Until the respective amounts of dollars and sterling 
which Buyer shall be required to pay and which Seller shall be entitled 
to receive for oil delivered hereunder during any calendar year can 
be finally ascertained and calculated as provided in this Article IX, 
Seller shall invoice Buyer for such oil in both dollars and sterling, using 
for the purpose of dollar invoicing conversion rates ascertained in 
accordance with Section 9.13 hereof, and the payment to be made by 


Buyer against Seller’s invoice pursuant to Section 9.01 hereof shall 
be made by Buyer in dollars or sterling as Buyer may détermine in the 
case of each delivery hereunder, provided, however, that in making each 
such determination Buyer shall use all reasonable efforts to minimise 
the adjustment of dollar and sterling payments required to be made 
in accordance with Section 9.08 hereof. 


SecTIon 9.06. As soon as practicable after the end of the particular 
calendar year, but in any event not later than three (3) months there- 
after, Buyer shall determine the actual amounts of oil delivered here- 
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under during such calendar year for which, pursuant to the provisions 
of this Article IX, Seller shall be entitled to receive payment in dollars 
and in sterling respectively. Buyer shall within one (1) month after 
the time when such determination shall have been made give Seller 
notice thereof, together with a statement which shall contain full in- 
formation with respect to Buyer’s calculation, and, if so requested 
by Seller, together with a certificate given by the auditors of Buyer, 
who shall be Certified Public Accounts, in which certificate such auditors 
shall certify to Seller whether or not the actual amounts of oil delivered 
hereunder during such calendar year for which Seller shall be entitled 
to receive payment in dollars and in sterling respectively were properly 
determined by Buyer in accordance with the provisions hereof, and if 
not properly determined, what adjustment should be made. If, for the 
purpose of making such a certificate, it shall be necessary to make an 
examination of the books and records of an undertaking other than 
Buyer, Buyer shall use all reasonable efforts to procure the said under- 
taking to furnish any necessary certificate of the auditors of the said 
undertaking and Seller shall accept such certificate of the said auditors 
of Buyer based upon such certificate of the auditors of the said under- 
taking. 


Section 9.07. If during any calendar year in the Supply Period 
the quantity of oil delivered to Buyer hereunder, for which dollars shall 
be payable by Buyer, pursuant to the provisions of the Sections of this 
Article other than this Section 9.07, shall be less than the total quantity 
of oil delivered to Buyer hereunder, and if oil shall have been delivered 
to Buyer during such calendar year under the First Purchase Agree- 
ment, for which Seller would, if such oil had been purchased hereunder, 
have been entitled to receive payment in dollars, then, as a part of the 
currency adjustment to be made in accordance with the provisions of 
Section 9.08 hereof, but subject always to the limitations contained in the 
first proviso to Section 9.04 hereof: 


(1) Buyer shall pay to Seller an amount of dollars equal to the 
amount of dollars which Seller would have been entitled to 
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receive in payment for the quantity of oil so delivered under 
the First Purchase Agreement, if such oil had been delivered 
hereunder. 


Seller shall repay to Buyer an amount of sterling equal to 
the amount of sterling which Buyer shall have paid to Seller 
in respect of a quantity of oil purchased hereunder equal to 
the quantity for which Buyer shall be required to pay Seller 
in dollars in accordance with the provisions of (1) of this 
Section. 


Section 9,08. If the aggregate amounts of dollars and of 
sterling respectively, paid by Buyer to Seller hereunder during the 
particular calendar year on the basis of the estimates furnished by 
Seller pursuant to Section 6.02 hereof and of the determinations made 
by Buyer pursuant to Section 9.05 hereof, as adjusted in accordance 
with Section 9.02 hereof, shall be more than or less than the aggregate 
amounts of dollars and of sterling respectively which Seller shall be 
entitled to receive in payment from Buyer pursuant to the provisions 
of Sections 6.01, 9.04, 9.07 and 9.10 hereof, then Buyer shall pay to, 
or receive from, Seller, and Seller shall pay to or receive from, Buyer, 
such sums in dollars, or in sterling, as may be required properly to 
adjust the dollar and sterling payments hereunder for the calendar year 
in question. Such payments by way of currency adjustment shall be 
made either within one (1) month after receipt by Seller of the notice 
to be given by Buyer under Section 9.06 hereof or within one (1) 
month after the date of making the payment under Section 9.02 hereof, 
whichever shall be the later date. Payment of any sums necessary to 
carry into effect any adjustment called for by the certificates of the 
auditors of Buyer referred to in Section 9.06 hereof shall be made 
within thirty (30) days after the date on which the certificates in 
question were rendered. 


SEcTION 9.09. Solely for the purpose of determining, in accord- 
ance with the provisions. of Section 9.13 hereof, the exchange rate to 
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be used in calculating the amount of dollars payable by Buyer to Seller 
in respect of any calendar year in the Supply Period pursuant to the 
provisions of Section 9.07 hereof, the oil (up to a quantity not in 
excess of the quantity of oil for which dollars shall be so payable) 
last delivered under the First Purchase Agreement during the said 
calendar year, for which Seller would have been entitled to receive 
payment in dollars if such oil had been purchased hereunder, shall be 
deemed to be the oil in respect of which payment shall be made in 
dollars, pursuant to the provisions of Section 9.07 hereof. 


Section 9.10. Though the determination as to the medium of 
payment hereunder, except as in this Section otherwise provided, is 
based upon the destinations to which oil purchased hereunder and, to 
the extent specified in Section 9.07 hereof, under the First Purchase 
Agreement, shall be shipped, the parties hereto contemplate the pos- 
sibility that Buyer or a subsidiary company or an affiliated company of 
Buyer may manufacture products from oil purchased hereunder or 
under the First Purchase Agreement in a refinery or refineries located 
elsewhere than in one of the countries referred to in Section 9.04 hereof 
and it is the intention of the parties that in such event the determination 
as to the medium of payment hereunder shall, to the extent hereafter 
in this Section provided, be based upon the destination (if any) to which 
such products shall be shipped. 

(1) If such products shall be manufactured and shipped by Buyer 
or a subsidiary company or an affiliated company of Buyer 
from a refinery in the Middle East to such a destination that, 
if oil purchased hereunder had been shipped thereto, pay- 
ment therefor should in accordance with the provisions of 
Section 9.04 hereof have been made in dollars, then Buyer 
shall make payment to Seller in dollars for a number of tons 
of oil purchased hereunder equal to the number of tons of 
such products so shipped. 


If such products shall be manufactured and regularly shipped 
by Buyer or a subsidiary company or an affiliated company 
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of Buyer from a refinery elsewhere than in the Middle East 
and elsewhere than in one of the countries referred to in Sec- 
tion 9.04 hereof to such a destination as aforesaid, then Buyer 
shall make payment to Seller in dollars for a number of tons 
of oil purchased hereunder equal to the number of tons of 
products so shipped. 


Subject to the limitation contained in the first proviso to Sec- 
tion 9.04 hereof, the payments in dollars for which provision 
is made in (1) and (2) of this Section 9.10 shall be in addition 
to any other payments in dollars which Buyer may be obligated 
to make to Seller in accordance with this Article IX. 


It is contemplated that if oil purchased hereunder or under the 
First Purchase Agreement shall be commingled with other oil in any 
such refinery as is referred to in this Section 9.10 and if products shall 
be manufactured from such commingled oil and shipped to any such 
destination as aforesaid, an equitable apportionment of such products 
shall be made for the purposes of this Section 9.10. 

The parties hereto shall adopt such additional measures and make 
such additional adjustments as may be necessary to give effect to the 
intention expressed in this Section. 


SecTIon 9.11. It is not the intention of the parties either that 
Buyer should suffer by reason of dollars being specified as a medium 
of payment in this Article IX or that Seller should be deprived of pay- 
ment in dollars, if and when dollars can reasonably be obtained by Buyer 
from the sale of the oil in question, and accordingly Buyer and Seller 
shall from time to time at the request of either of them confer together 
with reference to any problem regarding the use of dollars as a medium 
of payment for oil delivered hereunder for the purpose of agreeing upon 
adjustments equitable to both parties. 


Section 9.12. If any national or international currency regula- 
tions from time to time in force and binding upon the parties hereto or 
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either of them shall prevent payment or acceptance of payment in dollars 
or sterling as aforesaid, the parties shall confer together for the purpose 
of determining the course of action to be taken by them in order to 
ensure, if possible, the continued operation of this Agreement and this 
Agreement shall remain suspended for the period of one (1) year from 
the date on which such regulations shall have the effect aforesaid, or 
for the period during which such regulations shall have such effect, or 
for the period from the date on which such regulations shall have the 
effect aforesaid until the parties shall have agreed on a course of action 
ensuring the continued operation of this Agreement as aforesaid, which- 
ever shall be the shortest. If this Agreement shall have remained sus- 
pended for the period of one (1) year as aforesaid, and if at the end of 
such period no agreements shall have been reached between the parties 
as to the course of action to be taken by them, then either party shall 
have the right, without there being recourse to arbitration, by notice to 
the other party to terminate this Agreement as at the end of such period. 
If this Agreement shall have been suspended in accordance with 
the provisions of this Section and shall not have been terminated in 
accordance with the said provisions, the quantities of oil which would 
but for such suspension have been deliverable hereunder shall be de- 
livered and accepted within the period of time within which it shall be 
practicable for Seller to make and Buyer to accept delivery. 


Section 9.13. The conversion into dollars of the sterling prices, 
determined under Article VI hereof, for the purpose of making any 
dollar payment required to be made under this Article IX, shall be 
effected at the mean of the Bank of England official rates of exchange 
prevailing on the date on which the property in the oil for which the dol- 
lar payment in question is required shall have passed to Buyer hereunder. 


ARTICLE X 


Force MAJEURE 


Section 10.01. Nothing in this Agreement shall limit or restrict 
Buyer as to the sources from which it supplies any area or as to the 
areas to which it delivers supplies from any source. It is, however, 
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Buyer’s intention in entering into this Agreement that the oil receivable 
hereunder should be utilised to supplement Buyer’s available supplies 
for importation into the U. S. A. Events hereafter occurring may have 
the effect of rendering Buyer unable to accept delivery of some or all 
of the oil deliverable hereunder, or to transport or refine that oil after 
delivery, or to deliver the products of that oil, or of limiting the quantity 
of oil which Buyer is able to utilise for importation into the U. S. A., 
and in any such event it is the intention that Buyer’s obligation to take 
oil hereunder shall, if Buyer so desires, be appropriately reduced. 
The extent of the appropriate reduction shall be as follows :— 


(1) Where the event is one of force majeure as defined in Section 
10.03 hereof and operates, otherwise than as provided in (2) 
of this Section, with respect to oil deliverable hereunder, by 
making impracticable either Buyer’s physical acceptance of 
delivery, or the transport of that oil after delivery, or the 
refinement of that oil, or the physical delivery of the products 
of that oil by Buyer, in each case in substantially the manner 
theretofore adopted, the reduction in the Declared Quantities 
(as hereinafter defined) shall be to the full extent of the quan- 
tities affected by the event of force majeure for so long as 
it operates. 


PROVIDED, however, that if and to the extent that such 
event of force majeure operates by making impracticable (in 
those cases, should there be any, where the practice prior to 
the event of force majeure has been to refine at a place or 
places elsewhere than in the U. S. A.) the refinement at such 
place or places of oil deliverable hereunder, or by making im- 
practicable the physical delivery in a market or markets else- 
where than in the U. S. A. of the products of such oil by 
Buyer, then Buyer shall ultilise the said oil or the said products, 
as the case may be, if, but only if, it shall be reasonably prac- 
ticable for Buyer to do so, in a refinery or refineries in the 
U. S. A. or, as the case may be, in a market or markets in 


the U. S. A. 
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(2) 
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PROVIDED, further, that except to the extent that Seller 
shall, in the reasonable exercise of its discretion, consider it 
impracticable, having regard to other calls on the then existing 
facilities of Seller or of the Company as the case may be, for 
delivering oil from the wellhead f.o.b. tank ships, Buyer shall 
have the right, but shall not be required, to take delivery f.o.b. 
tank ship in the Persian Gulf of the whole or part of any 
quantity of oil, which, because of the operation as aforesaid 
of force majeure, Buyer shall be unable to accept for delivery 
into the Pipe Line. 


Where an action by civil or military authorities constitutes 
the event of force majeure, and where the event operates so 
as to restrict the importation into the U. S. A. of oil from 
an area which includes Kuwait, or Iran, or both, there shall 
be ascertained : 


(a) the quantity of oil which Buyer imported into the U. S. A. 
from such area during the calendar year last ended before 
the event of force majeure, 


(b) the quantity of oil, the importation of which into the 
U. S. A. from such area by Buyer would have been 
affected by the event of force majeure if it had operated 
for the whole of the said calendar year, 


(c) the percentage of the quantity referred to in (a) above 
that is represented by the quantity referred to in (b) 
above, 


and the Declared Quantity for each year of the Supply Period 
during which the event of force majeure shall operate, or a 
proportionate part of such Declared Quantity if the forve 
majeure shall last for less than a vear. shall be reduced by the 
percentage referred to in (c) above. 
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PROVIDED, however, that if such event of force majeure 
shall operate as aforesaid prior to the termination of the 
second calendar year in the Supply Period, and if, but only if, 
the quantity which Buyer shall have imported into the U. S. A. 
from the area in question during the calendar year last ended 
before the event of force majeure shall have been less than two 
million (2,000,000) tons, then for the purposes of (2) of this 
Section 10.01 it shall.be deemed that such quantity was two 
million (2,000,000) tons. 


PrRovIpED, further, that if such event of force majeure 
shall operate, insofar as concerns Kuwait and Iran, to restrict 
importation only from Kuwait or only from Iran then, if and 
to the extent that Seller shall tender for delivery hereunder 
oil from Kuwait or Iran, whichever shall not be so affected 
by such event of force majeure, and if and to the extent that 
force majeure shall not operate as provided in (1) of this 
Section so as to affect Buyer in relation to the oil so tendered 
for delivery, Buyer shall purchase and pay for such oil, subject 
to and in accordance with the terms and provisions hereof, 
excepting only that, in any calendar year in which such an 
event of force majeure shall operate and the conditions next 
hereinafter set out shall each and all of them be satisfied, that 
provision of Section (B) of Part 1 of the said Schedule hereto, 
which provides that the royalty per ton applicable to Iranian 
oil which shall have been delivered hereunder shall never be 
applicable to more than fifty per cent (50% ) of the aggregate 
tonnage of oil which shall have been delivered to Buyer here- 
under in any calendar year from Kuwait and Iran, shall not 


have effect. 


The conditions aforesaid are :— 


(a) That such event of force majeure shall operate to 
restrict importation only from Kuwait. 
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(b) That Seller shall tender for delivery hereunder 
oil from Iran and Buyer shall in accordance with the 
preceding provisions of this proviso purchase such 
oil. 


That in the circumstances set out in the said preced- 
ing provisions of this proviso more than fifty per 
cent (50% ) of the aggregate tonnage of oil delivered 
to Buyer hereunder in the calendar year shall be oil 
supplied from Iran. 


That in the same calendar year the royalty per ton 
applicable to Iranian oil shall be greater than the 
royalty per ton applicable to Kuwait oil. 


The expression “‘the Declared Quantities” as used in this Section 
shall mean the quantities specified in Section 3.01 hereof or stated in a 
notice given by Buyer pursuant to Section 3.02 hereof as the case 
may be, and the expression “the Declared Quantity” shall mean the 
quantity for the year of the Supply Period in question specified or 
stated as aforesaid, it being understood that the tolerance provided 


for in Section 3.03 hereof shall apply to any Declared Quantity as 
reduced pursuant to this Section. 

If more than one event of force majeure shall at the same time 
operate in any manner hereinbefore described in this Section, Buyer 
may, if it so desires, reduce its obligation to take oil hereunder during 
such time by applying cumulatively the reduction appropriate as afore- 
said in respect of each event of force majeure, to the Declared Quantity 
or Declared Quantities, as the case may be, for the year or years of 
the Supply Period in which more than one event of force majeure shall 
so operate at the same time, but (with a view to preventing overlaps) so 
that no greater reduction shall be allowed hereunder than would have 
been appropriate if all the events of force majeure operative at any 
one time had been one single event of the same extent as all those events 


combined. 
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Section 10.02. Nothing in this Agreement shall operate so as to 
limit or restrict Seller as to its sales policy or production policy for 
any market or toward any customer. However, events hereafter 
occurring may have the effect of limiting to something less than the 
total amount of oil which Seller is bound to deliver hereunder, the 
quantity of that oil which Seller is able to deliver without unfairly 
affecting Seller’s other customers, whether in the U. S. A. or elsewhere, 
or such events may, by affecting the gathering lines hereinbefore 
referred to, or the pipelines or other facilities of Seller or of the Com- 
pany, as the case may be, for delivering oil from the wellhead f.o.b. tank 
ships in the Persian Gulf, make it impossible for Seller to deliver the 
total amount of oil which Seller is bound to deliver to Buyer hereunder 
and, in any such event Seller’s obligation to deliver oil hereunder shall 


be appropriately reduced as follows :— 


(1) If an event of force majeure, as defined in Section 10.03 
hereof, affects production in, or deliveries by Seller hereunder 
(otherwise than as described in (2), (3) and (4) of this 
Section) of oil from, Kuwait or Iran or both, to such an 
extent that Seller is unable to deliver from Kuwait and Iran 
combined the quantities deliverable hereunder and at the same 
time to maintain its other business, then the amount of oil 
which Seller shall be bound to deliver to Buyer hereunder 
during the period of force majeure shall be arrived at in 
accordance with the following calculations :— 


(a) from the amount of Kuwait oil and of Iranian oil which 
is available for delivery at the beginning of the said 
period and from the production thereafter of Kuwait oil 
and of Iranian oil, shall be deducted so much thereof, as 
is required by Seller solely for the refining of products 
for internal consumption within Iraq, Kuwait and Iran 
(meaning, for this purpose, the entire country of Iran 
and not merely the areas in Iran herein referred to as 
Iran) and for the requirements of the British Admiralty 
in accordance with the provisions of any agreement for 
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the time being in force between the British Admiralty 
and Seller; provided that Seller, in providing for internal 
consumption within Iraq shall, insofar as it shall be 
reasonably practicable for Seller to do so, use vil which 
may be available to Seller from, or which may thereafter 
be produced in, sources other than Iran and Kuwait; 


there shall be ascertained the difference between (i) the 
aggregate amount of Kuwait oil and of Iranian oil taken 
by Seller during the calendar year last ended before the 
event of force majeure, for its other business (not includ- 
ing that with Buyer hereunder or the amount actually 
taken for business referred to in (a) above) and (ii) 
the quantity which Seller may during each twelve months 
of the period of force majeure be able to supply for 
such other business (in lieu of supplying Kuwait oil or 
Iranian oil) from production sources, other than Kuwait 
and Iran, owned by Seller or in which Seller has an 
interest, if, but only if and to the extent that, it shall be 
reasonably practicable for Seller to do so; provided, how- 
ever, that nothing herein contained shall imply an obliga- 
tion on Seller to supply to Buyer or to Standard Oil 
Company (hereinafter called “Jersey” ) under any agree- 
ment with Buyer or with Jersey respectively for the sale 
of oil for delivery into the Pipe Line, oil from production 
sources other than Kuwait and Iran; 


the proportion which the quantity of oil delivered to 
Buyer hereunder during the calendar year last ended 
before the event of force majeure bears to the difference 
ascertained under (b) above shall be ascertained; 


the amount of oil remaining after the calculation pro- 
vided for in (a) above shall be apportioned in the propor- 
tion arrived at in (c) above, between on the one hand 
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Buyer hereunder and on the other hand Seller’s other 
business (including that with Buyer under any agree- 
ment other than this Agreement) ; 


the amount for Buyer as obtained in (d) above shall be 
the amount of oil which shall be delivered to Buyer 
hereunder so long as the event of force majeure operates. 


PROVIDED, however, that if during the calendar year last 
ended before the event of force majeure either the quantity 
of oil delivered to Buyer hereunder or the aggregate amount 
of Kuwait oil and of Iranian oil taken by Seller during the 
said calendar year for its other business (not including that 
with Buyer hereunder or the amount actually taken for busi- 
ness referred to in (a) above) or both such quantity and 
such aggregate amount shall, in the opinion of Seller or of 
Buyer, have been affected by an event or events of force 
majeure, as defined in Section 10.03 hereof, in such a way 
as to render inequitable for the purpose of this Section the 
proportion to be ascertained under (c) above, the parties shall 
confer together for the purpose of agreeing an equitable 
adjustment of the said proportion, and failing agreement the 
matter shall be referred to arbitration in accordance with the 
provisions of Article XIII hereof. 


If an event of force majeure as defined in Section 10.03 
hereof, affects the gathering lines hereinbefore referred to 
so as to make it impossible to deliver any oil whatever, 
whether from Kuwait or Iran, into the Pipe Line, Seller shall 


not be obligated to deliver any oil hereunder, so long as the 
event of force majeure operates, except to the extent that 
Buyer may elect to take deliveries f.o.b. tank ship as provided 
in this Agreement. 


If an event of force majeure, as defined in Section 10.03 
hereof, affects Divisions (b) or (d) or both, of the gathering 
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lines (as described in Section B of Part III of the Schedule 
to the First Supply Agreement) so as to make it impossible to 
deliver into the Pipe Line quantities in the aggregate of 
Kuwait oil and of Iranian oil at least equal to the sum of :— 


‘(a) the quantity of oil Seller is obligated to deliver to Buyer 
hereunder, 


(b) the quantity of oil Seller is obligated to deliver to Jersey 
under the Jersey Agreement, 


(c) the quantity of oil for Seller’s own requirements, for 
delivery into the Pipe Line, and 


the quantity of oil for the requirements for delivery 


into the Pipe Line of any other parties (including the 
requirements of Buyer under any agreement with Seller 
other than this Agreement) which for the time being 
shall be entitled to use the said Divisions of the gather- 
ing lines, 


then the aggregate capacity of the said Divisions remaining 
available for use shall, so long as the event of force majeure 
operates, be prorated on the basis of the quantities in respect 
of (a), (b), (c) and (d) respectively, delivered into the Pipe 
Line over a representative period, which unless otherwise 
agreed by the parties hereto, shall be the six (6) calendar 
months immediately preceding the event of force majeure. 
and Seller’s obligation to supply Buyer hereunder shall be 
reduced accordingly so long as the event of force majeure 
operates. 


If an event of force majeure, as defined in Section 10.03 
hereof, affects the pipelines or other facilities of Seller or 
of the Company, as the case may be, for making deliveries 
of oil from the wellhead f. o. b. tank ships in the Persian 
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Gulf, so as to interfere with such deliveries of oil, Seller 
may, so long as the event of force majeure so operates, reduce 
the amount of oil that would otherwise be deliverable to 
Buyer f. o. b. tank ship pursuant to the provisions of Article 
V hereof, by an amount proportionate to the reduction in 
the deliveries of oil generally, of Seller or of the Company, 
as the case may be, f. o. b. tank ships in the Persian Gulf, 
occasioned by the event of force majeure. 


PROVIDED, however, that except to the extent that Seller shall, 
in the reasonable exercise of its discretion, consider it impracticable, 
having regard to other calls on, or to any event of force majeure, as 
defined in Section 10.03 hereof, affecting, the then existing facilities 


of Seller or of the Company as the case may be, for delivering oil 


from the wellhead f. o. b. tank ships, Buyer shall have the right, but 
shall not be required, to take delivery f. o. b. tank ship in the Persian 
Gulf of the whole or part of any quantity of oil, which, because of the 
operation as aforesaid of force majeure, Seller shall not be able to 
deliver into the Pipe Line for Buyer. 

Calculations on the basis hereinbefore in this Section provided 
shall be made at such intervals as the parties shall consider necessary. 


Section 10.03. Whether or not it would otherwise have such 
meaning, the term “force majeure,” as employed herein, shall mean war, 
acts of the public enemy or of belligerents, sabotage, blockade, revolu- 
tion, insurrection, riot, disorder, arrest or restraint of princes, rulers 
or peoples, expropriation by governmental authority, requisition, con- 
fiscation, nationalisation of the petroleum industry or any part thereof, 
allocation of sources of supply or of marketing areas by governmental 
direction or as a result of agreement between governments, rationing, 
interference by, or restrictions or onerous regulations imposed by, 
civil or military authorities, whether legal or de facto and whether pur- 
porting to act under some constitution, decree, law, or otherwise, Act 
of God, fire, frost, earthquake, storm, lightning, tide, tidal wave, 
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flood, perils of the sea, accidents of navigation, breakdown or injury 
to ships, accidents to or closing of harbours, docks, canals, or other 
assistances to or adjuncts of shipping and navigation, loss of tanker 
tonnage due to sinkings by belligerents or to governmental taking, 
whether or not by formal requisition, epidemic, quarantine, embargoes 
or other export or import restrictions, strikes, lockouts or other labour 
disturbances, explosion, accidents by fire or otherwise to wells, pipes, 
storage facilities, refineries, installations, machinery, or to transporta- 
tion or distribution facilities or equipment, or cessation of operation 
of the Pipe Line or any stoppage or total or partial failure thereof; 
and shall also mean any other event, matter or thing, wherever occur- 
ring and whether or not the same class or kind as those above set 
forth, which shall not be within the reasonable control of the party 
affected thereby. 

For the purposes of this Article, the term “Seller” and the term 
“party” when applicable to Seller shall include Anglo-Iranian Oil Com- 
pany Limited and any of its subsidiary or affiliated companies, as well 
as the Seller hereunder for the time being, and the term “Buyer” and 
the term “party” when applicable to Buyer shall include Socony- 
Vacuum Oil Company, Incorporated and any of its subsidiary or 
affiliated companies, as well as the Buyer hereunder for the time being. 


Section 10.04. If Buyer shall be affected by force majeure as 
stated in Section 10.01 hereof, or if Seller shall be affected by force 
majeure as stated in Section 10.02 hereof, the party in question shall, 
with all reasonable dispatch, endeavour to remedy if possible, the cause 
of its disability and shall resume complete performance and operation of 
this Agreement at the earliest practicable time. 


If force majeure shall have operated prior to the end of the seven- 
teenth year of the Supply Period so as to reduce by at least five per 
cent (5%) the aggregate minimum quantity of oil that would other- 
wise have been delivered to Buyer hereunder up to the end of the said 
seventeenth year, Buyer shall have the option by three (3) years’ prior 
notice to Seller to extend the term of this Agreement for one (1) 
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year beyond the end of the twentieth year of the Supply Period, and 
the quantity deliverable during the year of extension shall, subject to 
the provisions of Section 3.03 hereof, be the same as the quantity for 
the twentieth year of the Supply Period, as stated in the notice given 
pursuant to Section 3.02 hereof. 

Except as provided in this Section, no curtailment or suspension 
of deliveries or of acceptance of deliveries, pursuant to this Article, 
shall entitle either party to increase the quantity herein contracted for 
above that specified, or operate to determine this Agreement or to extend 
its term, and oil which shall not have been delivered or accepted because 
of the operation of this Article shall be deducted from the quantity of 
forty million (40,000,000) tons specified in Article III hereof. 


ARTICLE XI 


DEFAULT 


Section 11.01. In case Seller shall be in default for thirty (30) 
days in making deliveries of oil hereunder, or in case Buyer shall be in 


default for thirty (30) days in accepting deliveries hereunder or in 
making payments for oil as required herein, then the party not in 
default at any time during the continuance of such default may elect, 
upon giving notice to the other party, to treat such default as a breach 
of this entire Agreement, unless such default shall be cured or remedied 
within ten (10) days after the giving of such notice. Failure to deliver 
or to accept oil which shall not have been delivered or accepted because 
of the operation of Article X hereof shall not constitute a default within 
the meaning of this Section. 


Section 11.02. The right to exercise the additional remedies 
particularly specified in Section 11.01 hereof shall not be to the prejudice 
of, nor exclusive of, any other legal rights of the party not in default, 
nor shall the failure of either party to take advantage of any particular 
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default be considered as a waiver of the right of such party to take 
advantage of a like default thereafter. 


SECTION 11.03. The parties hereto are entering into this Agree- 
ment in contemplation of the possibility that any default under, or 
breach of, this Agreement, by either party may have the effect of 
causing damage to the other party which would not have ensued but 
for the relationships, interests, rights and obligations created by, or 
arising out of, or under, the Pipe Line Agreement, and the parties 
agree that in any assessment of liability for damages for any default 
hereunder or breach hereof there shall be taken into account the effect 
of any such default or breach upon the aforesaid relationships, interests, 
rights and obligations. 

It is agreed that if a default by Seller under, or a breach by Seller 
of, the Jersey Agreement or the First Purchase Agreement or both such 
agreements should increase the cost of production per ton or the cost 
of transportation per ton, or both, as defined in the Schedule to the First 
Purchase Agreement and should thereby result in an increase in the 
price payable by Buyer hereunder, Seller shall indemnify and hold Buyer 
harmless from and against any loss or damage that may result to Buyer 
from any such increase in the price. 

It is agreed that if a default by Buyer under, or a breach by Buyer 
of, this Agreement or the First Purchase Agreement or both such 
agreements should increase the cost of production per ton or the cost 
of transportation per ton, or both, as defined in the Schedule to the 
Jersey Agreement, and if and to the extent that any such increase in 
the said cost of production per ton or the said cost of transportation 
per ton, or both, should not be recoverable by Seller under the provisions 
of the Jersey Agreement as part of the price payable by Jeresy there- 
under, Buyer shall indemnify and hold Seller harmless from and against 
any loss or damage that may result to Seller from any such increase 
in the said cost of production per ton or the said cost of transportation 
per ton, or both, which Seller shall not be able to recover as aforesaid. 
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ARTICLE XII 
WARRANTIES AND REPRESENTATIONS 


Section 12.01. Seller warrants the title to all oil which shall be 
delivered hereunder and shall indemnify and hold Buyer harmless from 
and against all claims and liabilities arising out of any defect in the 
title to such oil. 


SECTION 12.02. Seller and Buyer each represent that all corporate 
action has been taken by each of them respectively to make this Agree- 
ment fully binding upon them. 


ARTICLE XIII 
ARBITRATION 


SecTIon 13.01. Except as otherwise provided herein, if any 
difference or dispute shall arise between the parties hereto, particularly 
as to the interpretation of this Agreement or as to the rights or liabilities 
of either party hereunder, or as to any matters arising out of this 


Agreement or connected therewith, the question shall, failing any agree- 


ment to settle it in any other way, be referred to two arbitrators, one 
to be chosen by Seller and the other by Buyer, and their Umpire. In the 
case of a difference or dispute as to any matter referred to in Section 
7.10 hereof, each party shall appoint an accountant as its arbitrator, 
who shall, at the option of that party, be either a chartered accountant, 
or a certified public accountant. 


Section 13.02. Arbitration, pursuant to the foregoing Section, 
shall be held in England and the provisions of the Arbitration Acts of 
1889 to 1934 or any statutory modification or re-enactment thereof 
for the time being in force shall be applicable. 


Section 13.03. Except as otherwise provided herein, whenever 
in this Agreement it is provided that any agreement, act, matter, or 
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thing is to be made or done by or between the parties or their repre- 
sentatives (whether by or after agreement or conference between the 
parties or their representatives or not) and the parties or their repre- 
sentatives shall fail to agree as to the agreement, act, matter or thing 
so to be made or done, a difference or dispute shall be deemed to have 
arisen between the parties which shall be referable at the instance 
of either party to arbitration under Sections 13.01 and 13.02 hereof, 
and the arbitrators shall have power to make any agreement to be made 
between the parties and to declare what acts, matters, or things are 
to be done. 


ARTICLE XIV 
ASSIGNMENT OF AGREEMENT 


Section 14.01. Either party shall have the right, upon notice 
to the other, to assign this Agreement to any subsidiary company of 
such party. 

If either party hereto shall assign this Agreement, such party shall 
remain liable for due performance thereof in accordance with its terms, 
whether or not it shall be thereafter further assigned. 


SecTIoN 14.02. All the terms, conditions and covenants of this 
Agreement shall enure to the benefit of and be binding upon the parties 
and their respective successors and assignees. 


ARTICLE XV 


NortIcES 


SecTIoNn 15.01. All notices, statements and other communications 
to be given, submitted or made hereunder by either party to the other 
shall, unless otherwise provided herein, be sufficiently given if in writing 
and sent by registered post, postage paid, or by telegraph, radio or cable 
to the address of the other party specified in Section 15.02 hereof, and 
shall be deemed to have been given, submitted or made on the day on 
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which such notices, statements or other communications ought to have 
been delivered in due course of postal, telegraphic or radio communica- 
tion. 


SECTION 15.02. Unless otherwise specified herein, or by fifteen 
(15) days’ notice in writing by Seller to Buyer, the address of Seller to 
which notices, statements, or other communications may be mailed or 
sent by telegraph, as aforesaid, shall be Britannic House, Finsbury 
Circus, London, E.C.2, England, and the address to which notices, 
statements or other communications may be sent by radio or cable, as 
aforesaid, shall be Angliran, London. Unless otherwise specified herein, 
or by fifteen (15) days’ notice in writing by Buyer to Seller, the address 
of Buyer to which notices, statements, or other communications may 
be mailed or sent by telegraph as aforesaid, shall be 26 Broadway, 
New York 4, N. Y., U. S. A., and the address to which notices, state- 
ments, or other communications may be sent by radio or cable, as 
aforesaid, shall be Sovac, New York. 


ARTICLE XVI 
APPLICABLE LAW AND INTERPRETATION OF AGREEMENT 


SEcTION 16.01. This Agreement shall be deemed to have been 
made in England and shall be construed to take effect in accordance with 
English Internal Law to the exclusion of all other legal systems, and 
the parties submit to the jurisdiction of the English Courts with respect 
to any actions at law, suits in equity, or legal proceedings, between 
the parties hereto, in connection with this Agreement or arising out 
of or because of this Agreement, and agree that the English Courts 
shall have exclusive jurisdiction over any such actions at law, suits in 
equity or legal proceedings. 

The parties hereto are, for the purpose of accepting service of 
any summons, writ or other process requiring to be served on them 
respectively in connection with any such actions at law, suits in equity 
or legal proceedings, to be deemed to be domiciled in the City of London 
at the addresses following :— 


63478 O—55 
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Seller at Britannic House aforesaid; 


Buyer at the office of Messrs. Allen and Overy, Solicitors, or of 
their successors in business; 


and the parties hereto agree that any such summons, writ or other 
process may be served at the said respective addresses and that Messrs. 
Allen and Overy or their successors in business as the case may be 
are authorised to accept service on behalf of Buyer and that such 
service shall be deemed to be good service. 


Section 16.02. The headings of the Articles of this Agreement 
and of the Parts and Sections of the said Schedule are for convenience 


only and shall not be used in the interpretation hereof or of the said 


Schedule. 
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SCHEDULE 
Part I—RoyA.Lty 


SECTION (A) Kuwait Royalty 


Except as provided in Section (C) of Part I of this Schedule, 
the royalty per ton applicable to Kuwait oil which shall have been deliv- 
ered under the within written Agreement (hereinafter called “the 
Agreement’’) shall, for the purpose of determining the price of such 
oil pursuant to the provisions of Section 6.01 of the Agreement, be 
an amount equivalent to the sum of the following: 


(1) the actual cost in English currency to the Company of the 
royalty per ton which, pursuant to the terms of the Kuwait 
Concession, shall be in effect at the time of the delivery 
hereunder ; and 


the actual cost in English currency to the Company of the 
amount per ton which shall be payable in consideration of 
tax immunity, pursuant to the terms of the Kuwait Con- 
cession, and which shall be in effect at the time of the delivery 
hereunder. 


Section (B) /ranian Royalty 


Except as provided hereinafter in this Section and in Section (C) 
of Part I of this Schedule, the royalty per ton applicable to Iranian oil 
which shall have been delivered under the Agreement in any calendar 
year shall, for the purpose of determining the price of such oil pursuant 
to the provisions of Section 6.01 of the Agreement, be an amount 
equivalent to the sum of the following: 


(1) an amount to be calculated, except as provided in the last 
paragraph of this Section (B) by dividing all royalty pay- 
ments (exclusive of any payments based on distributions to 
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the ordinary shareholders of Seller) which shall be made by 
Seller to the Iranian Government, pursuant to the Iranian 
Concession, for the calendar year in which the delivery under 
the Agreement shall have been made, by the number of tons 
of oil on which royalty for the same calendar year shall be 
payable by Seller, pursuant to said Concession; 


the lesser of the two following amounts: 
(a) one shilling (1/-) per ton 
or 


(6) an amount to be calculated by dividing any payment 
based on the distribution to the ordinary shareholders 
of Seller which may be made by Seller to the Iranian 
Government, pursuant to the Iranian Concession, in 
respect of the calendar year in which the delivery under 
the Agreement shall have been made, by the number of 
tons of oil on which royalty for the same calendar year 
shall be payable by Seller, pursuant to the said Con- 
cession ; 


and 


an amount to be calculated by dividing all payments in con- 
sideration of tax immunity which shall be made by Seller 
to the Iranian Government, pursuant to the Iranian Conces- 
sion, for the calendar year in which the delivery under the 
Agreement shall have been made, by the number of tons 
of oil on which tax immunity payments for the same calendar 
year shall be payable by Seller, pursuant to said Concession; 


provided, however, that, unless the cost of production of Iranian oil 
is used as the Cost of Production, as provided in Section (A)(2) of 
Part II of the Schedule to the First Purchase Agreement, the royalty 
calculated in accordance with the foregoing provisions of this Section 
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shall, subject as provided in Section 10.01 of the Agreement, never be 
applicable to more than fifty per cent (50%) of the aggregate tonngae 
of oil which shall have been delivered to Buyer under the Agreement 
in any calendar year from Kuwait and Iran, and that if more than fifty 
per cent (50%) of such aggregate tonnage shall have been supplied in 
any such year from Iran, the royalty applicable to Kuwait oil as 
provided in Section (A) of Part I of this Schedule, shall be applicable 
to the oil which shall have been delivered to Buyer from Iran under 
the Agreement in that year in excess of said fifty per cent (50%). 
If the cost of production of Iranian oil is used as the Cost of Production, 
as provided for in Section (A)(2) of Part II of the Schedule to the 
First Purchase Agreement then the royalty calculated in accordance 
with the foregoing provisions of this Section shall apply to all oil 
delivered to Buyer in any calendar year during which the cost of pro- 
duction of Iranian oil is used as the Cost of Production pursuant to the 
provisions of Section (A)(2) of Part II of the Schedule to the First 
Purchase Agreement. 

It is understood and agreed that Buyer shall have no obligation 
whatever to Seller with respect to any payments based on the reserves 


of Seller or its balance carried forward, which Seller may be required 
by the Iranian Concession to make to the Iranian Government upon 
the surrender by Seller of the Iranian Concession or upon the expiration 
of that Concession. 


If in respect of any calendar year Seller shall be required by the 
terms of the Iranian Concession to pay to the Iranian Government 
a minimum sum including both royalty and the payment to the Iranian 
Government based on the distribution to the ordinary shareholders 
of Seller in respect of that calendar year, then, and in that event, the 
amount referred to in (1) of this Section (B) shall be calculated by 
subtracting from the said minimum sum the amount of the payment 
to the Iranian Government based on the said distribution to the ordinary 
shareholders of Seller and by dividing the difference by the number 








1354 ANTITRUST AND MONOPOLY PROBLEMS 


of tons of oil on which royalty for the same calendar year shall be 
payable by Seller, pursuant to the said Concession. 


SEcTION C Royalty Limit 


The royalty per ton which shall be applicable to either Kuwait 
oil or Iranian oil, as provided in Section (A) and (B) respectively of 
Part I of this Schedule, shall never be higher than the sum of (a) the 
amount per ton of royalty (including the amount per ton payable 
in consideration of tax immunity) which shall at the time be payable 
by Iraq Petroleum Company Limited, its successors or assigns, to the 
Iraq Government under the Convention of the 14th March, 1925, 
or any modification or extension thereof or any new Convention in 
place thereof, and (b) the amount per ton which shall at the time be 
borne by Near East Development Corporation, its successors or assigns, 
as its or their share of the last-mentioned royalty per ton on any royalty 
oil then deliverable to D’Arcy Exploration Company Limited, its suc- 
cessors or assigns with respect to production under the said Convention. 


Part II—ForreEIGN ExCHANGE 


It is understood that the Company will maintain all of its accounts 
in sterling. 

For the purpose of determining costs in pounds sterling, any 
expenditure incurred by the Company in any currencies other than 
pounds sterling shall be converted to pounds sterling at the actual 
cost of purchasing such currencies, except in the case of any currency 
acquired from a subsidiary or affiliated company of the Company or 
from any other abnormal source, in which case the conversion to 
pounds sterling for the purpose of determining costs as aforesaid 
shall be at the rate at which the Company could have purchased such 
currency in the market or markets in which it would normally have 
made the putchase. If the Company should acquire foreign currencies 
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in excess of its expected normal operating needs, any exchange gain 
or loss, shall be excluded in the computation of costs. 


IN WITNESS WHEREOF the parties have entered into these presents 
the day and year first hereinbefore stated. 


Signed for and on behalf of 
ANGLO-IRANIAN O1L CoMPANY, LIMITED 
(Sgd.) N. A. Gass, 
Director. 
Signed for and on behalf of 
Socony-VacuuM O1L Company, INCORPORATED 


(Sgd.) H. F. SHEEts, 
Chairman of the Board of Directors. 





Document 17 


DATED 23RD MARCH, 1948 


ANGLO-IRANIAN OIL COMPANY, LIMITED 


STANDARD OIL COMPANY 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 


AND 


MIDDLE EAST PIPELINES LIMITED 


Pipe Line Agreement 











Document 17 


ORIGINAL PRINTED Hearing 
PAGE PAGE page 


1 1 1358 
RECITALS l l 1358 


The Pipe Line Project 1359 
Gathering and Feeder Lines 3 3 1360 
Financing + 1361 


Articles of Association of the Pipe Line Com- 
1366 


Retention and Disposition of Shares in the Capi- 
tal of the Pipe Line Company 1368 


Disposition of Pipe Line Capacity 1373 


Tariffs and Charges 1375 


ECS lh TN i iio asics ies weeiae. 
Arbitration 

. ~Assignments 
Notices 


Applicable Law and Interpretation of Agree- 
1378 
Duration of Agreement 1379 


Counterpart Execution 1380 


Schedule 1380 





1358 ANTITRUST AND MONOPOLY PROBLEMS 


THIS AGREEMENT made this twenty-third day of March, 
1948, by and between ANGLO-IRANIAN OIL Company, LIMITED, a 
Company registered under the Companies (Consolidation) Act, 1908, 
of Great Britain and having its registered office at Britannic House, 
Finsbury Circus, London (hereinafter called ‘Anglo-Iranian’’), 
STANDARD OrL Company, a Corporation organised under the laws of 
the State of New Jersey and having an office at 30 Rockefeller Plaza, 
New York, N. Y. (hereinafter called “Jersey”), Socony-VAcuuM 
Ort Company, INCORPORATED, a Corporation organised under the 
laws of the State of New York and having an office at 26 Broadway, 
New York, N. Y. (hereinafter called “Socony”) and MippLe East 
PIPELINES LIMITED, a Company registered under the Companies Acts, 
1929 and 1947, of Great Britain and having its registered office at 118 
Old Broad Street, London (hereinafter called the “Pipe Line Com- 


pany”) 
WITNESSETH: 


Wuereas, Anglo-Iranian is engaged in the production of crude oil 
in Iran and is entitled to receive from Kuwait Oil Company Limited 
crude oil produced by the latter in the State of Kuwait, and 


WuereEas, Anglo-Iranian has entered into an agreement with 
Jersey, dated 25th September, 1947, and has entered into two agree- 
ments with Socony, one dated 25th September, 1947, and the other dated 
Ist March, 1948, (which Agreements are sometimes hereinafter 
referred to collectively as the “Supply Contracts” and individually as 
a “Supply Contract”), whereby Anglo-Iranian has agreed to sell and 
Jersey and Socony have each agreed to buy the quantities of crude oil 
specified in the respective Supply Contracts, and 


Whereas, Anglo-Iranian, Jersey and Socony desire that pipe line 


transportation facilities be provided for the movement of crude oil, 
including that to be obtained by each of them as aforesaid, from the 
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vicinity of the Persian Gulf to the Eastern shore of the Mediterranean, 
and to that end have caused the Pipe Line Company to be incorporated, 


Now THEREFORE, in consideration of the premises and of the 
mutual promises and undertakings herein contained, the parties hereto 
agree as follows :— 


1. Tue Pipe LINE PROJECcT. 


(a) The Pipe Line Company shall, as promptly as possible, con- 
struct, own, operate and maintain 


(i) a pipe line originating near the frontiers of Iran and Kuwait 
and extending to a point on the Eastern shore of the Mediter- 
ranean, which pipe line shall be capable of transporting 
approximately 535,000 barrels of crude oil per day (a barrel, 
for the purposes of this Agreement, being 42 U.S. gallons 
each of 231 cubic inches at 60°F.) ; 


(ii) subject to the provisions of Section 2 hereof, a feeder line 
capable of transporting approximately 420,000 barrels of 
crude oil per day from a point on or near the frontier of Iran 
to the point of origin of the said pipe line and a feeder line 
capable of transporting approximately 320,000 barrels per 
day from a point on or near the frontier of Kuwait to the 
said point of origin; 

(111) such facilities in connection with such pipe line and feeder 
lines as the Pipe Line Company shall deem necessary, 
including, but not limited to, an oil storage terminal, a har- 
bour, docks and other tank ship loading facilities on the East- 
ern shore of the Mediterranean, pump stations, power plants, 
tankage, communications equipment, housing and other ac- 
commodation for employees. 


(b) The Pipe Line Company shall forthwith proceed to negotiate 
for and endeavour to obtain wayleave rights and concessions in order 
that it may be in a position to construct, own, operate and maintain the 
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said pipe line and feeder lines and any facilities in connection therewith. 
In negotiating for such wayleave rights and concessions the Pipe Line 
Company shall endeavour to obtain the right to transport over the areas 
in question, oil of any origin or, if it should be necessary in any docu- 
ment granting such wayleave rights and concessions to specify the 
place of origin, then in such a case the Pipe Line Company shall en- 
deavour to obtain the right to transport over the areas in question oil 
from Iraq, Saudi Arabia, Qatar and the Trucial Coast, as well as oil 
from Iran and Kuwait. 


(c) In lieu of itself laying and constructing the said pipe line or 
feeder lines or any facilities in connection therewith the Pipe Line 
Company may employ or contract with any number of persons, firms and 
corporations, or any of them, to do so. 


2. GATHERING AND FEEDER LINES. 


(a) Anglo-Iranian shall construct, operate and maintain, at its own 
expense, a system of gathering lines from oil fields in that part of Iran 
covered by the Concession between Anglo-Iranian and the Imperial 
Government of Iran dated 29th April, 1933, to the feeder line which will 
originate at or near the frontier of Iran. Such system shall be capable 
of delivering into the said feeder line approximately 420,000 barrels of 
crude oil per day, and shall be completed by the time the said feeder line 
and the said pipe line are completed, except insofar and for so long as 
any circumstance beyond the control of Anglo-Iranian shall delay or 
prevent such completion. 


(b) Anglo-Iranian shall, without expense to the Pipe Line Com- 
pany, construct, operate and maintain or cause to be constructed, 
operated and maintained a system of gathering lines from oil fields in 
Kuwait to the feeder line which will originate at or near the frontier of 
Kuwait. Such system shall be capable of delivering into the last men- 
tioned feeder line approximately 320,000 barrels of crude oil per day, 
and shall be completed by the time the said feeder line and the said pipe 


line are completed, except insofar and for so long as any circumstance 
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beyond the control of Anglo-Iranian, or of any company which Anglo- 


Iranian shall have caused to construct such system, shall delay or prevent 
such completion. 


(c) If and whenever Anglo-Iranian shall decide to increase the 
capacity of the said gathering system in Iran or of the said gathering 
system in Kuwait or of both of such gathering systems and shall request 
the Pipe Line Company to increase the capacity of the connecting feeder 
line or feeder lines, the Pipe Line Company shall, at its own expense, 
at the same time as Anglo-Iranian is increasing the capacity of the 
gathering system in question, or of the gathering systems increase by 
the same amounts respectively the capacity of the connecting feeder line 
or feeder lines, but the Pipe Line Company shall in no event be required 
to increase the capacity of either feeder line above the capacity of the 
said pipe line. 


3. FINANCING. 


(a) As of the date hereof the parties hereto estimate that the funds 
which the Pipe Line Company will require to meet the costs to be 
incurred in constructing the said pipe line, feeder lines and other facilities 
will be £23,750,000 plus $95,000,000 and that the working capital which 
the Pipe Line Company will initially require will be £1,250,000 plus 


$5,000,000. 


(b) The funds which the Pipe Line Company will actually require 
for costs incurred in respect of construction taken into account in making 
the said estimate and for initial working capital are to be provided as to 
60.9 per cent. thereof by Anglo-Iranian, as to 24.7 per cent. thereof by 
Jersey and as to 14.4 per cent. thereof by Socony, in the following 
manner : 


(1) The authorised capital of the Pipe Line Company, which at 
the date hereof is £100 consisting of 100 shares of £1 each, 
of which Anglo-Iranian holds 50 shares, Jersey 31 shares 
and Socony 19 shares, shall forthwith upon the execution 


hereof be increased to £10,000,000 consisting of 10,000,000 
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shares of £1 each. The new shares created on such increase 
of capital shall forthwith be subscribed for at par in Sterling 
by, and issued to, Anglo-Iranian, Jersey and Socony respec- 
tively in the following amounts, the amount payable on sub- 
scription being 1s. per share and the balance being subject 
to call: 


Anglo-Iranian 6,089,950 shares 
2,469,969 shares 
1,439,981 shares 


(ii) Anglo-Iranian, Jersey and Socony, in the respective percent- 
ages above stated, shall make loans to the Pipe Line Company, 
of such amounts as it may from time to time require for the 
purpose of providing the funds aforesaid. In making loans 
as aforesaid Jersey and Socony shali respectively provide 
such percentages of the total U. S. Dollar funds, required by 
the Pipe Line Company in order to meet such costs and for 
initia! working capital, as shall be equal to their percentages 
above stated, but either or both of them may, at their option, 
decline to provide their respective percentages of the total 
U. S. Dollar funds unless there shall be made available to 
the Pipe Line Company by Anglo-Iranian, or by such 
authority as shall have power in that behalf, a percentage of 
the said total U. S. Dollar funds equal to Anglo-Iranian’s 
percentage above stated. Any U. S. Dollar funds so pro- 
vided or made available shall for the purposes of sub-section 
(c) (iii) of this Section 3 be treated as U. S. Dollar loans. 


(c) Loans made to the Pipe Line Company pursuant to the fore- 
going provisions shall 


(1) bear interest at the rate of 5 per cent. per annum commencing 
from the date on which crude oil is first delivered through 
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the pipe line to the Mediterranean terminal of the Pipe Line 
Company, or, in the case of any loan made after such date, 
commencing from the date on which such loan shall have been 
made. Such interest shall be payable half-yearly on the Ist 
July and 1st January in each year, in Sterling as to Sterling 
loans and, subject to such approval as it may be necessary to 
obtain, in U.S. Dollars as to U.S. Dollar loans. If approval 
to make any interest payment in U.S. Dollars, as aforesaid, 
on any U.S. Dollar loan should be necessary and cannot be 
obtained, then the party hereto which shall have made the 
U.S. Dollar loan in question shall have the option, exercisable 
either on the interest payment date in question or subsequently 
thereto, but not the obligation, to accept payment of the 


° ° > ° 
interest due on such date in such an amount of Sterling as 


shall, on the basis of the official rate of exchange ruling on 
the date on which payment of such interest is actually made, 
be equivalent to the amount of U.S. Dollars which the Pipe 
Line Company is then required to pay in respect of such 
interest. If and for so long as the said party shall not exer- 
cise its option to accept payment of such interest in Sterling 
as aforesaid, the amount in question shall be maintained, 
without interest, on the books of the Pipe Line Company as 
interest payable in U.S. Dollars and shall be payable in U.S. 
Dollars at such time as it may be possible to obtain the neces- 
sary approval as aforesaid, or at such time as the obtaining 
of such approval shall no longer be necessary ; 


(ii) be repaid in half-yearly instalments at such times as interest 
shall be payable as aforesaid. The Board of Directors of the 
Pipe Line Company shall determine the amount of each instal- 
ment in accordance with the principle that the said loans shall 
be repaid as soon as practicable through the application of 
Depreciation, as defined in the Schedule to this Agreement, 
which is hereby made a part of this Agreement, and the 
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further principle that, subject to the provisions of (iii) of 
this sub-section (c), such loans shall in any event be repaid 
in full within 15 years from the date on which crude oil is 
first delivered through the pipeline to the Mediterranean 
terminal of the Pipe Line Company ; 


(iii) in so far as they are U.S. Doliar loans, be repaid by the Pipe 


Line Company in U.S. Dollars, subject to such approval as 
it may be necessary to obtain; but, if such approval to make 
repayment in U.S. Dollars should be necessary, and cannot 
be obtained, then the party hereto which shall have made the 
U.S. Dollar loan in question shall have the option, exer- 
cisable either on the date on which repayment is due or sub- 
sequent thereto, but not the obligation, to accept repayment 
in such an amount of Sterling as shall, on the basis of the 
official rate of exchange ruling on the date on which repay- 
ment is actually made, be equivalent to the amount of U.S. 
Dollars of which the Pipe Line Company is then required 
to make repayment. If and for so long as the said party 
shall not exercise its option to accept repayment in Sterling 
as aforesaid, the amount in question shall be maintained on 
the books of the Pipe Line Company as a U.S. Dollar loan 
without interest, and shall be repayable in U.S. Dollars at 
such time as it may be possible to obtain the necessary ap- 
proval as aforesaid or at such time as the obtaining of such 
approval shall no longer be necessary. 


For the purpose of this sub-section (c), the term “official rate of 


exchange” shall mean the official selling rate at the time in question in 
Sterling for U.S. Dollar cable transfers on New York as fixed in 
London by the Bank of England. 


(d) The percentages set forth in sub-section (b) of this Section 
are based on the assumption that the pipe line will have a capacity of 
approximately 535,000 barrels per day in respect of which finance will 
be provided, pursuant to the above provisions, as to approximately 
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132,000 barrels per day by Jersey, as to approximately 77,000 barrels 
per day by Socony and as to the balance by Anglo-Iranian. As soon 
as practicable after the pipe line and all pumping stations which, up 
to the date on which the pipe line commences operations, shall have 
been planned as facilities in connection with the pipe line, are operating, 
the Pipe Line Company shall furnish to each of the other parties 
hereto a certificate in writing made by the Managing Director or the 
General Manager or the Chief Engineer of the Pipe Line Company 
which, for the purposes of this sub-section only, shall state the capacity 
of the pipe line. In making such certificate the Managing Director or 
the General Manager or the Chief Engineer of the Pipe Line Company, 
as the case may be, shall make the best possible estimate, based on 
facts and figures then available, of the full carrying capacity of the 
pipe line regardless of the quantities then actually*being transported 
through the pipe line. If the capacity, as so certified, should differ 
from 535,000 barrels per day by more than 5 per cent. of the latter 
figure an adjustment shall be made in the shareholdings in the Pipe 
Line Company of Anglo-Iranian, Jersey and Socony and in the loans 
made by them to the Pipe Line Company, so that both the share- 
holdings and loans, after the adjustment, shall be in the following 
percentages: in the case of Jersey, the percentage shall be that which 
132,000 is of the capacity certified as above provided, in the case of 
Socony the percentage shall be that which 77,000 is of such capacity 
and in the case of Anglo-Iranian the percentage shall be that which 
the amount representing the difference between such capacity and 
209,000 is of such capacity. To effect any such adjustment in share- 
holdings and loans the necessary transfer of shares among Anglo- 
Iranian, Jersey and Socony shall be made at the par value of such 
shares and their respective loans to the Pipe Line Company shall be 
increased or decreased as the case may be. 


(e) The Pipe Line Company shall reimburse the other parties - 
hereto for the actual amounts of U.S. Dollars and of Sterling re- 
spectively constituting reasonable expenses which, between 20th Decem- 
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ber, 1946, and such time as the Pipe Line Company shall have its own 
funds, shall have been incurred by them or any of them in respect of 
the organization and operation of the Pipe Line Company, the prepara- 
tion for, and construction of, the said pipe line or feeder lines or any 
facilities in connection therewith, and the negotiations for wayleave 
rights for the Pipe Line Company. The Board of Directors of the Pipe 
Line Company shall determine the reasonableness of any such expenses. 


4. ARTICLES OF ASSOCIATION OF THE PIPE LINE CoMPANY. 


(a) As soon as possible after the execution of this Agreement a 
special resolution of the Pipe Line Company in General Meeting shall 
be passed altering the Articles of Association of the Pipe Line Com- 
pany in such a way as to give effect to the provisions of sub-section 
(b) (i) of Section’S hereof. 


(b) It is the intention of the parties hereto that no one of the 
present shareholders of the Pipe Line Company shall, for so long as 
such shareholder does not hold more than the respective number of 
shares in the capital of the Pipe Line Company which such shareholder 
will hold in accordance with the provisions of Section 3 hereof, be 
entitled, by virtue of such shareholding, to carry an ordinary resolution 
by exercise of the voting power resulting from such shareholding. 

It is accordingly agreed that, as soon as possible after the execu- 
tion of this Agreement, a special resolution of the Pipe Line Company 
in General Meeting shall be passed altering the Articles of Association 
of the Pipe Line Company in such a way that 

(i) the requisite majority for the passing at a General Meeting 
of the Pipe Line Company of a resolution in respect of 
which a poll shall have been demanded shall be more than 
6624 per cent. of the total number of votes capable of being 
cast by all the members for the time being of the Company, 
and 


(ii) the requisite majority for the passing of a resolution at a 
meeting of the Directors of the Pipe Line Company shall be 
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more than 662% per cent. of the total number of votes capable 
of being cast by all the Directors for the time being of the 
Company. 


It is further agreed that, if, after any adjustment that may be 
made pursuant to the provisions of sub-section (d) of Section 3 hereof, 
*Anglo-Iranian shall be entitled to a number of shares in the capital of 
the Pipe Line Company which would exceed 6634 per cent. of the total 
number of issued shares in the capital of the Pipe Line Company then 
outstanding, a special resolution of the Pipe Line Company in General 
Meeting shall forthwith be passed altering the Articles of Association 
of the Pipe Line Company in such a way that the requisite majorities 
referred to in (i) and (ii) above of this sub-section shall be 1 per cent. 
more than the percentage of shareholding in the Pipe Line Company 
to which Anglo-Iranian shall be thus entitled. 


(c) It is the intention of Anglo-Iranian, Jersey and Socony that 
so long as they shall hold either the respective percentages of shares 
in the capital of the Pipe Line Company specified in sub-section (b) of 
Section 3 hereof or such percentages as would result after any adjust- 
ment made pursuant to sub-section (d) of Section 3 hereof, such parties 
shall have the right to appoint 3, 2 and 1 Directors, respectively, to 
the Board of the Pipe Line Company. Accordingly 


(i) a special resolution of the Pipe Line Company in General 
Meeting shall be passed as soon as possible after the execution 
of this Agreement altering the table contained in Article 74 
of the Articles of Association of the Pipe Line Company to 
read as follows :— 
The following number of 


“Where the percentage of the issued share capital held by Directors may be 
a shareholding Company is: appointed 


90% or more but less than 100% 
—— ee = 90% 
664% " ” nas * 80% 
—* — ”  6634% 
—_— eK ’ 35% 
9 ee 


m= OW PMO 
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(ii) if, after any adjustment made pursuant to sub-section (d) of 


Section 3 hereof, Article 74 of the Articles of Association of 
the Pipe Line Company, altered as aforesaid, shall not give 
effect to the intention referred to in this sub-section, a special 
resolution of the Pipe Line Company in General Meeting 
shall forthwith be passed altering the said Article in such a 
way as to give effect to such intention. 


5. RETENTION AND DISPOSITION OF SHARES IN THE CAPITAL 
OF THE Pipe LINE COMPANY. 


(a) For the purposes of this Section 5: 


(i) Of the 10,000,000 shares provided for in sub-section 3 (b) 


(i) hereof, all of those which shall, immediately after any 
adjustment made pursuant to sub-section 3 (d) hereof, be 
held by Jersey or by any company to which shares so held by 
Jersey shall have been transferred in accordance with the 
provisions of sub-section (c) of this Section 5 shall be deemed 
to be related to the Supply Contract between Jersey and 
Anglo-Iranian. 


(11) Of the aforesaid 10,000,000 shares, two-fifths of those which 


(1i1) 


shall, immediately after any adjustment made pursuant to 
sub-section 3 (d) hereof, be held by Socony or by any com- 
pany to which shares so held by Secony shall have been 
transferred in accordance with the provisions of sub-section 
(c) of this Section 5 shall be deemed to be related to the 
Supply Contract between Socony and Anglo-Iranian dated 
25th September, 1947, and the remaining three-fifths shall 
be deemed to be related to the Supply Contract between 
Socony and Anglo-Iranian dated Ist March, 1948. 


The term “bona fide offer” shall mean an offer to purchase 
shares in the capital of the Pipe Line Company, pursuant to 
which the consideration payable for the purchase of such 
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shares would be solely money, whether or not part or all of 
the payment thereof might be deferred. 


(b) None of the shares in the capital of the Pipe Line Company, 
whether acquired by original subscription or by transfer, shall, for the 
duration of this Agreement, be sold, transferred, hypothecated, or 
otherwise disposed of, except as provided in this Section 5, and then 
only if the proposed transferee shall have undertaken in writing to 
the Pipe Line Company and its then shareholders to accept and to be 
bound by the terms and conditions of this Agreement to the same 
extent as if such transferee had originally subscribed for the shares 
to be transferred and had been an original party to this Agreement, 
provided however, that, unless the proposed transferor and the pro- 
posed transferee shall otherwise agree, the words “terms and condi- 
tions of this Agreement”, as used in this sub-section, shall not be 
taken to include the provisions of Section 3 hereof with respect to 
obligations to make loans and rights to receive repayment of, and 
interest on, loans. 


(c) Any shareholder of the Pipe Line Company may transfer all 
(but, notwithstanding the provisions of sub-section (b) of Section 10 
hereof, not a part) of its shares in the capital of the Pipe Line Company 


(1) Toa subsidiary (as hereinafter in Section 10 defined) of the 
shareholder in question; or 


(11) Toa successor company of the shareholder in question, if the 
transfer or other disposition to such successor company shall 
be incident to a merger, consolidation, fusion, or amalgamation 
of the shareholder in question, or its properties, with another 
responsible oil company, or companies, or its or their pro- 
perties. 


(d) Upon the termination of a Supply Contract pursuant to 
Section 2.02 thereof, Anglo-Iranian shall have the right, at its election, 
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to acquire, on the conditions set forth in this sub-section, the shares 
related to the Supply Contract in question. Within 3% years after 
notice shall have been given to Anglo-Iranian of the termination of a 
Supply Contract pursuant to Section 2.02 thereof, the holder of the 
related shares shall notify Anglo-Iranian of any bona fide offer, on the 
basis of which such holder is willing to sell, whereby the offeror offers 
to purchase the related shares upon, or subsequent to, the termination 
of the Supply Contract in question. The notice of any such bona fide 
offer shall set forth the name and address of the offeror and complete 
details of the offer. At the end of the said 3% years Anglo-Iranian and 
the said holder of the related shares shall endeavour to agree on the 
fair value in Sterling, as between a willing seller and a willing buyer, 
of such shares as of the date of the termination of the Supply 
Contract in question. If they should fail to agree within two months 
from the end of the said 3% years, the determination of such fair 
value shall promptly be referred to arbitration pursuant to Section 
9 hereof. Anglo-Iranian shall within four years after notice has been 
given to it of the termination of the Supply Contract in question pur- 
suant to Section 2.02 thereof, give notice to the holder of the related 
shares, which shall state whether or not Anglo-Iranian elects to pur- 
chase such shares. If Anglo-Iranian should elect by such notice to 
purchase such shares, the price payable by Anglo-Iranian against 
delivery of such shares on the date of the termination of the Supply 
Contract in question shall be payable in Sterling and shall be the fair 
value of such shares agreed or determined as aforesaid, except that 
if the holder of such shares shall have notified Anglo-Iranian of a 
bona fide offer as aforesaid and if the price set forth in such bona fide 
offer is higher than such fair value, then the price shall be the price 
set forth in such bona fide offer. If the price set forth in such bona 
fide offer shall be expressed therein in a currency other than Sterling, 
then for the purpose of determining 


(i) whether the price set forth in such bona fide offer is higher 
than such fair value; and, if higher, 
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(ii) the price payable in Sterling by Anglo-Iranian as aforesaid, 
the price set forth in such bona fide offer shall be converted to Sterling 
at the official rate of exchange as between Sterling and such other 
currency, ruling at the date on which the shares in question shall be 
delivered to Anglo-Iranian as aforesaid. 


For the purpose of this sub-section (d), the term “official rate of 
exchange” shall mean the official selling rate at the time in question 
in Sterling for such other currency as fixed in London by the Bank 
of England. 

If Anglo-Iranian shall not elect to purchase such shares as 
above provided, they may upon, or subsequent to, termination of the 
Supply Contract in question be disposed of to any transferee, whether 
or not a shareholder in the Pipe Line Company. 


(e) If a Supply Contract shall be terminated otherwise than pur- 
suant to Section 2.02 thereof, or shall expire in accordance with its 
terms and not be renewed, the holder of the related shares may there- 
after sell such shares, provided it shall first, for a period of 60 days, 
offer them in writing for sale to Anglo-Iranian on all the terms and 
conditions of any bona fide ofier on the basis of which such holder is 
willing to sell and, if Anglo-Iranian does not accept such offer within 
the said 60 day period, then, for a further period of 60 days, offer them 
in writing for sale, on all the terms and conditions of such bona fide 
offer, to such other shareholder as there may then be in the Pipe Line 
Company, pro rata to their respective shareholdings in the Pipe Line 
Company. Any shares which shall not be accepted on ‘such offer shall 
be re-offered on the same terms and conditions as aforesaid to any 
shareholders which shall have accepted all the shares so offered to them, 
the re-offer to be made pro rata to their respective shareholdings in the 
Pipe Line Company before such acceptance, and this procedure shall be 
repeated until all the shares in question have been so offered. Shares 
which shall have been offered to Anglo-Iranian and to the other share- 
holders in the Pipe Line Company in accordance with the provisions of 
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this sub-section and which shall not have been accepted by any of them, 
shall not be sold or otherwise disposed of except to the party which made 
the bona fide offer therefor and then only on the terms and conditions 
of such offer, unless they are again offered as provided in this sub- 
section first to Anglo-Iranian and then to the other shareholders. 


(f) Subject to the provisions contained in this sub-section and to 
the provisions of sub-section (b) of this Section 5 with respect to the 
undertaking to be given by a proposed transferee, the following shares 
in the capital of the Pipe Line Company may be sold by the holder 
thereof : 


(1) shares which shall have been transferred pursuant to the pro- 
visions of sub-section (d) or of sub-section (e) of this Section 
5, whether or not the holder thereof subsequently acquired 
them pursuant to the provisions of sub-section (c) of this 
Section 5; 


(ii) shares acquired by Anglo-Iranian by original subscription, 
provided, however, that such shares may be sold only after 
termination (in whatever manner ) of all the Supply Contracts 
or after expiration, without renewal, of all of such Contracts. 


Before selling any of the shares referred to in (1) and (11) of this sub- 
section, the holder thereof shall, for a period of 60 days, offer them in 
writing, on all the terms and conditions of any bona fide offer on the 
basis of which it is willing to sell, for sale to the other shareholders in 
the Pipe Line Company pro rata to their respective shareholdings in 
the Pipe Line Company. Any shares which shall not be accepted on 
such offer shall be re-offered on the same terms and conditions as afore- 
said to any shareholders which shall have accepted all of the shares so 
offered to them, the re-offer to be made pro rata to their respective share- 
holdings in the Pipe Line Company before such acceptance, and this 
procedure shall be repeated until all the shares in question have been 
so offered. Shares which shall have been offered in accordance with 
the provisions of this sub-section and which shall not have been accepted 
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by any of the shareholders shall not be sold or otherwise disposed of 
except to the party which made the bona fide offer therefor and then 
only on the terms and conditions of such offer, unless they are again 
offered by the holder thereof, as provided in this sub-section, to the 
other shareholders in the Pipe Line Company. 


6. DISPOSITION OF PIPE LINE CAPACITY. 


(a) Each of the shareholders in the Pipe Line Company shall, from 
time to time, be entitled to a share of the actual capacity of the pipe 
line at the time in question pro rata to its shareholding in the Pipe Line 
Company at that time. Each shareholder may use its said pro rata share 
for the transportation of its own oil, or may, subject to the further 
provisions of this sub-section, dispose of all or any part of such share 
to any other shipper on such terms and conditions as the shareholder 
in question may fix, provided such terms and conditions shall not be 
more favourable to such other shipper than those of the tariff of the 
Pipe Line Company then in effect. 

Before so disposing of any part of its said pro rata share, the 
shareholder in question shall for a period of 14 days offer it in writing 
to the other shareholders in the Pipe Line Company pro rata to their 
respective shareholdings for the time being in the Pipe Line Company, 
on the terms and conditions of any bona fide offer received for it on 
the basis on which the shareholder in question is willing to dispose 
of it. Any part of the capacity which shall have been so offered and 
which shall not have been accepted on such offer shall be re-offered 
on the same terms and conditions as aforesaid to any shareholders 
which shall have accepted the whole of the capacity so offered to them, 
the re-offer to be made pro rata to their respective shareholdings for 
the time being in the Pipe Line Company, and this procedure shall be 
repeated until all of the capacity in question has been so offered. Any 
part of the capacity in the pipe line which shall have been offered to 
the other shareholders in accordance with the provisions of this sub- 
section and which shall not have been accepted by any of them shall 
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not be disposed of except to the party which made the bona fide offer 
therefor, and then only on the terms and conditions of such offer, unless 
it is again offered as provided in this sub-section to the other share- 
holders. 


(b) If and for so long as any shareholder of the Pipe Line Com- 
pany shall not desire to use or dispose of any part of its said pro rata 
share of the capacity of the pipe line in accordance with the provisions 
of sub-section (a) of this Section, the Pipe Line Company may dispose 
of such unused capacity, provided that, before doing so, the Pipe 
Line Company shall offer such unused capacity to the other share- 
holders of the Pipe Line Company pro rata to their shareholdings 
for the time being in the Pipe Line Company. Any part of the capacity 
which shall have been so offered and which shall not have been accepted 
on such offer shall be re-offered to any shareholders which shall have 
accepted the whole of the capacity so offered to them, the re-offer to 
be made pro rata to their respective shareholdings for the time being 
in the Pipe Line Company, and this procedure shall be repeated until 
all of such unused capacity has been so offered. 


(c) In order that the capacity of the pipe line may be utilised 
most efficiently and that the use of such capacity may be apportioned 
in accordance with the foregoing provisions of this Section 6, each 
shareholder of the Pipe Line Company shall notify the Pipe Line 
Company at least 45 days prior to the beginning of each month of the 
quantity of oil which such shareholder expects will be tendered for 
shipment during such month by such shareholder and by any shipper 
to which such shareholder shall have disposed of any part of its share 
of the capacity of the pipe line, and the Pipe Line Company shall, not 
later than 30 days prior to the beginning of such month, determine the 
time and conditions (not being inconsistent with the provisions of the 
tariff of the Pipe Line Company then in effect) for receiving and trans- 
porting the oil required to be shipped in such month. In making such 
determination, the Pipe Line Company shall not discriminate amongst 
users of the pipe line. 
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7. TARIFFS AND CHARGES. 


(a) The Board of Directors of the Pipe Line Company shall from 
time to time establish tariffs which shall embody the rates, payable in 
Sterling, at which oil will be accepted for shipment by the Pipe Line 
Company, provisions with respect to the time of payment of such 
rates and the terms and conditions (not inconsistent with any of the 
provisions of this Agreement) under which oil will be transported 
through the pipe line. It is the intention of the parties hereto that, if 
notice of termination of any of the Supply Contracts shall have been 
given at or before the end of the fifth year of the Supply Period pur- 
suant to Section 2.02 thereof, the Board of Directors of the Pipe Line 
Company shall thereafter take into account in establishing tariffs any 
exchange gain or loss that may result to the Pipe Line Company be- 
cause of the exercise by any party hereto other than the Pipe Line 
Company of any option provided for in sub-section (c) (iii) of Section 
3 hereof. 


(b) The parties hereto other than the Pipe Line Company agree 
that as among themselves they shall during the first 10 years after 
the date on which oil is first delivered through the pipe line to the 
Mediterranean terminal each bear a part of the charges of the Pipe 
Line Company to the extent and in the manner provided for in the 
said Schedule to this Agreement. 


8. DEFAULT AND DAMAGES. 


The parties hereto are entering into this Agreement in contem- 
plation of the possibility that any default under, or breach of, this 
Agreement by any of them may have the effect of causing damage to 
the other parties which would not have ensued but for the relation- 
ships, interests, rights and obligations created by or arising out of or 
under the Supply Contracts and the parties agree that in any assess- 
ment of liability for damages for any default hereunder or breach 
hereof, there shall be taken into account the effect of any such default 
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or breach upon the aforesaid relationships, interests, rights and 
obligations. 


9. ARBITRATION. 


If any difference or dispute shall arise among the parties hereto 
or any of them, particularly as to the interpretation of this Agreement 
or as to the rights or liabilities of any party hereunder, or as to any 
matters arising out of this Agreement or connected therewith, the 
question shall, failing any agreement to settle it in any other way, be 
referred to arbitration which shall be held in England pursuant to the 
provisions of the Arbitration Acts of 1889-1934 or any statutory 
modification or re-enactment thereof for the time being in force. 


10. ASSIGNMENTS. 

(a) For the purposes of this Agreement the term “subsidiary”, 
when used in respect of another company, shall mean (i) any company 
in which at the relevant time that other company directly or indirectly 
holds 75 per cent. or more of the equity share capital, (11) any company 
to the Board of which a Director or Directors entitled at meetings of 
the Board to 75 per cent. or more of the voting power can be appointed 
only with the concurrence of one or more of (a) that other company, (b) 
another subsidiary or (c) other subsidiaries, and (iii) any company 
which is a subsidiary of a company which, either immediately or as 
itself falling within this definition, is a subsidiary of that other 
company. 

For the purposes of this sub-section, the term “equity share 
capital” shall mean issued share capital, excluding any part thereof 
which neither as respects dividend nor as respects capital carries any 
right to participate beyond a specified amount in a distribution. 


(b) Any commitment hereinbefore undertaken by any party hereto 
may be performed in whole or in part by any subsidiary of such party, 
and any right granted to any party hereto may, in whole or in part, 
be exercised by, or assigned to, any subsidiary of such party, but, 
except as provided in Section 5 hereof, not otherwise. 
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(c) lf, pursuant to the foregoing provisions of this Section 10, 
this Agreement or any right or obligation hereunder shall have been 
assigned by a company to a subsidiary of such company, or if, pursuant 
to the provisions of sub-section (c) of Section 5 hereof, shares in the 
capital of the Pipe Line Company shall have been transferred by a 
company to a subsidiary of such company, and if, in either case, the 
subsidiary shall cease to be a subsidiary within the meaning of the 
definition contained in sub-section (a) of this Section, then this Agree- 
ment, or the right or obligation which shall have been so assigned, or the 
shares in the capital of the Pipe Line Company which shall have been 
so transferred, as the case may be, shall forthwith be re-assigned or 
re-transferred to the company which made the assignment or transfer, 
provided that if an immediate subsidiary of such company shall, after 
an assignment or transfer by such company to it, have made an assign- 
ment or transfer to another subsidiary of such company, then the re- ~ 
assignment or re-transfer shall be to such subsidiary of such company, 
within the meaning of the aforesaid definition, as last held the Agree- 
ment, right, obligation or shares in question, or if there be no such 
subsidiary in existence, then to such company itself. 


(d) Notwithstanding the foregoing provisions of this Section or 
any assignment of this Agreement by a party hereto to a Subsidiary, 
each party hereto shall remain liable for due performance by it of this 
Agreement in accordance with its terms, whether or not this Agreement 
or any rights or obligations thereunder shall be thereafter further 
assigned in accordance with the provisions of this Section. 


(e) All of the terms, conditions and covenants of this Agreement 
shall enure to the benefit of and shall be binding on the parties and 
their respective successors and permitted assignees. 


11. NoTIcEs. 


(a) All notices, statements and other communications to be given, 
submitted or made hereunder by any party hereto to another party 
hereto shall be sufficiently given if in writing and sent by registered 
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post, postage paid, or by telegraph, radio or cable to the address of 
such other party as hereinafter specified, and shall be deemed to have 
been given, submitted or made on the day on which such notices, state- 
ments or other communications ought to have been delivered in due 
course of postal, telegraphic or radio communication. Notices sent by 
telegraph, radio or cable shall be confirmed by post. 


(b) The addresses to which notices, statements or other communi- 
cations may be mailed or sent by telegraph, as aforesaid, shall be as 
follows :— 


PSO «5: 608 985 9:0 Kn ewae Britannic House, Finsbury Cir- 
cus, London, E.C.2. 

ONE Gaia 1 A 30 Rockefeller Plaza, New 
York 20, N.Y. 

SO 5.64 Barat diwtals 26 Broadway, New York 4, 
N.Y. 

The Pipe Line Company ....... 118, Old Broad Street, London, 
#.CZ. 


and the addresses to which notices, statements or other communications 
may be sent by radio or cable, as aforesaid, shall be as follows :— 


ee ee Angliran, London. 
ED 6316 twinnsmdtadwcentie Stanujers, New York. 
ING 0. ais eco dag lena wads Sovac, New York. 
The Pipe Line Company ...... Mideaspipe, London. 


Any party hereto may, by 15 days’ notice in writing, given, as 
aforesaid, to the other parties hereto change either or both of its 
addresses set out above. 


12. APPLICABLE LAW AND INTERPRETATION OF AGREEMENT. 


(a) This Agreement shall be deemed to have been made in England 
and shall be construed to take effect in accordance with English Internal 
Law to the exclusion of all other legal systems, and the parties submit 
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to the jurisdiction of the English Courts with respect to any actions 


at law, suits in equity or legal proceedings, between the parties hereto, 
in connection with this Agreement or arising out of or because of this 
Agreement, and agree that the English Courts shall have exclusive 
jurisdiction of any such actions at law, suits in equity or legal pro- 
ceedings. 

(b) The parties hereto are, for the purpose of accepting service 
of any summons, writ or other process requiring to be served on them 
respectively in connection with any such actions at law, suits in equity 
or legal proceedings, to be deemed to be domiciled in the City of London 
at the addresses following :— 


Anglo-Iranian at Britannic House aforesaid ; 

Jersey at the office of Messrs. Piesse and Sons, Solicitors, or of 
their successors in business; 

Socony at the office of Messrs. Allen and Overy, Solicitors, or of 
their successors in business; 

The Pipe Line Company at the address of its registered office for 
the time being; 


and the parties hereto agree that any such summons, writ or other 
process may be served at the said respective addresses and that Messrs. 
Piesse and Sons or their successors in business, as the case may be, 
are authorised to accept service on behalf of Jersey and that Messrs. 
Allen and Overy or their successors in business, as the case may be, 
are authorised to accept service on behalf of Socony and that such service 
shall be deemed to be good service. 


(c) The headings of the Sections of this Agreement are for con 
venience only and shall not be used in the interpretation hereof. 


13. DuRATION OF AGREEMENT. 


This Agreement shall be effective from and after the day and year 
first above written and shall remain in effect for so long as the pipe 


63478 O 
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line shall continue to be operated, provided that a temporary stoppage 
or a cessation of operation due to a cause outside the control of the 
Pipe Line Company shall not for this purpose be taken as a discontinu- 
ance of operation of the pipe line. 


14. COUNTERPART EXECUTION. 


This Agreement may be executed in several counterparts each of 
which so executed, shall be deemed an original, and such counterparts 
shall together constitute but one and the same Agreement. 


SCHEDULE TO THE SAID AGREEMENT. 


A. As used in this Schedule the following terms shall have the follow- 
ing meanings :— 


1. “Fixed Charges” shall mean such charges of the Pipe Line 
Company as do not, in general, fluctuate in proportion to 
throughput, including, but not limited to, depreciation and inter- 
est on borrowed capital; all in accordance with such accounting 
policies and procedures of the Pipe Line Company as may be 
established from time to time by its Board of Directors. 


2. “Operating Expenses” shall mean all expenses and charges of 
the Pipe Line Company other than Fixed Charges. 


3. “Depreciation” shall mean such charges of the Pipe Line Com- 
pany as shall be made in respect of the annual allowances for 
depreciation of capital expenditures, granted by the British 
Income Tax Acts in effect from time to time, plus such amounts 
as shall be obtained by spreading the “initial allowances’”’ 
granted by such Acts or any allowances of a similar nature 
which may be permitted by such Acts in place of the allowances 
now known as “initial allowances”, equally over the ‘‘basis 
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period” prescribed in the respective Acts and over the nine 
succeeding calendar years. 


B. As soon as practicable after the end of each calendar year, within 
the ten years following the date on which oil is first delivered through 
the pipe line to the Mediterranean terminal of the Pipe Line Company, 
and as soon as practicable after the end of the said ten years, but in 
any event within a period of three months after each such calendar year 
and after the end of the said ten years, the Pipe Line Company shall, 
in conjunction with the statutory auditors of the Pipe Line Company, 
make, in respect of each such calendar year and of any period there 
after within the said ten years, the following computations, and the 
statutory auditors of the Pipe Line Company shall certify to each of 
the shareholders of the Pipe Line Company that such computations 
have been correctly made in accordance with the provisions of this 
Schedule :— 


(1) Charge each shareholder with 


(a) a part of the total Operating Expenses pro rata to the 
total of (i) the throughput of the shareholder in ques- 
tion plus (ii) the throughput of any shipper, other than a 
shareholder, in pipe line capacity disposed of, or deemed 
pursuant to Section C of this Schedule to have been con- 
tributed, to such shipper by the shareholder in question, 
and 


(b) a part of the total Fixed Charges pro rata to the share- 
holding in the Pipe Line Company of the shareholder in 
question, provided, however, that a shareholder which 
shall have used capacity belonging to another share- 
holder or other shareholders shall, in addition, be charged 
with a part of the total Fixed Charges pro rata to the 
amount of capacity so used and a shareholder which (i) 
disposed of capacity so used by another shareholder or 
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which (ii) is deemed, pursuant to Section C of this 
Schedule, to have contributed such capacity so used by 
another shareholder, shall be credited with a part of the 
total Fixed Charges pro rata to that part of its capacity 
which was so disposed of, plus that part of its capacity 
deemed to have been so contributed. 


(2) Credit, as to each of the shareholders, respectively, against 
the charges made pursuant to (1) above, Fixed Charges and 
Operating Expenses per barrel of the Pipe Line Company’s 
total throughput or the tariff revenue of the Pipe Line Com- 
pany per barrel of total throughput, whichever shall be the 
lesser, multiplied by the number of barrels transported 
through the pipe line for the shareholder in question and for 
a shipper, other than a shareholder, in pipe line capacity dis- 
posed of, or deemed pursuant to Section C of this Schedule 
to have been contributed by the shareholder in question. 


C. If any part of the capacity of the pipe line belonging to two or 
more shareholders shall be disposed of by the Pipe Line Company to 
another shareholder or to others, the shareholders whose unused 
capacity shall have been thus disposed of shall be deemed severally 
to have contributed capacity in the pipe line pro rata to their respec- 
tive amounts of unused capacity. 


D. As soon as possible after the statutory auditors shall, pursuant 
to Section B of this Schedule, have certified the said computations, 
the Pipe Line Company shall collect from each shareholder, and each 
shareholder agrees to pay, the amount, if, any, by which the charges 
made against it pursuant to sub-section (1) of Section B of this Sched- 
ule exceed the credits allowed to such shareholder pursuant to sub-sec- 
tion (2) of Section B of this Schedule, all as certified by the statutory 
auditors of the Pipe Line Company pursuant to the said Section B. 
If, in the case of any shareholder, such credits exceed such charges, 
the Pipe Line Company shall pay the difference to that shareholder. 
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IN WITNEsS whereof the parties hereto have entered into these 
presents the day and year first hereinbefore stated. 


Signed for and on behalf of ANGLo- 
IRANIAN OIL Company, LIMITED. 


H. B. Heatu Eves 


Deputy Chairman. 


Signed for and on behalf of STANDARD OIL 
Company (NEw JERSEY). 


OrvVILLE HARDEN 


Vice-President. 


[Stamp] 
Signed for and on behalf of Socony- 
VacuuM O1L ComPANy, INCORPORATED. 
B. B. JENNINGS 


President 


Signed for and on behalf of Mrppie East 
PIPELINES LIMITED. 


N. A. Gass 


Director. 
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SOCONY-VACUUM OIL COMPANY, INCORPORATED 


AND 


ANGLO IRANIAN OIL COMPANY, LIMITED 
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THIS AGREEMENT made this 23rd day of March, 1948, by and 
between Socony-VAcuUM OIL CoMPANY, INCORPORATED, a Corpora- 
tion organised under the laws of the State of New York, U.S.A., 
and having an office at 26 Broadway, New York, N. Y. (hereinafter 
called “Socony”) and ANGLO-IRANIAN OIL COMPANY, LIMITED, a 
Company registered under the Companies (Consolidation) Act, 1908, 
of Great Britain and having its registered office at Britannic House, 
Finsbury Circus, London, E.C.2. (hereinafter called “Anglo-Iranian”’ ) 


WITNESSETH: 


WHEREAS, the parties hereto, together with Standard Oil Com- 
pany have entered into an agreement, of even date herewith, for the 
construction by Middle East Pipelines Limited (hereinafter called 
the “Pipe Line Company” ) of a pipe line from the vicinity of the Persian 
Gulf to the Eastern shore of the Mediterranean, which agreement is 
known as the Pipe Line Agreement, and 


Wuenreas, Anglo-Iranian will require U. S. Dollar funds for the 
purpose of meeting some of the financial commitments to the Pipe Line 
Company which Anglo-Iranian has undertaken in the Pipe Line Agree- 
ment, and 


WHEREAS, Socony is willing and able to lend U. S. Dollars to 
Anglo-Iranian, and 


WHEREAS, the parties hereto are simultaneously entering into an 
agreement (hereinafter called the “Sterling Loan Agreement’’) pur- 
suant to which Anglo-Iranian will lend Sterling to Socony so that it 
may meet some of the financial commitments to the Pipe Line Company, 
which it has undertaken in the Pipe Line Agreement, 


Now, THEREFORE, in consideration of the premises and of the 
mutual promises hereinafter contained and in consideration of the 
execution of the Sterling Loan Agreement, the parties hereto agree 


as follows :— 
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1. Socony hereby agrees to lend Anglo-Iranian, upon the terms 


and conditions hereinafter contained, a sum or sums up to, but not 
exceeding in the aggregate, the amount of $15,000,000. 


2. The said sum or sums shall be used only for the purpose of meet- 
ing Anglo-Iranian’s aforesaid requirement and shall, subject to Anglo- 
Iranian’s giving at least 15 days’ prior notice to Socony as to each 
advance which Anglo-Iranian shall require, be advanced, from time to 
time, as required by Anglo-Iranian, in the period ending with the date 
on which shall be payable the final call made in respect of the 10,000,000 
shares in the capital of the Pipe Line Company provided for in the 
Pipe Line Agreement or the date on which all the loans so provided for 
shall have been made to the Pipe Line Company, whichever shall be the 
later. Each such notice shall state the amount of the advance in question 
and the date on which, and the place in New York, N. Y. at which, 
payment of such advance is to be made and may state the name of a 
nominee to which such payment is to be made for the account of Anglo- 
Iranian. 


3. Socony shall, pursuant to each such notice, pay over to Anglo- 
Iranian or to its nominee for its account, as provided in the notice in 
question, U. S. Dollar funds in the amount requested, on the date, and at 
the place in New York, N. Y. specified in the notice in question, provided, 
always, that the total of all advances to be made hereunder shall never 


exceed $15,000,000. 


4. A receipt signed by or on behalf of Anglo-Iranian, or if Anglo 
iranian shall have designated a nominee to which payment is to be made 
for its account, a receipt signed by or on behalf of such nominee, shall be 
sufficient receipt for any advance made by Socony hereunder. 


5. All amounts advanced hereunder shall bear interest from the 
respective dates on which such amounts shall have been advanced at the 
rate of 1 per cent. per annum provided, however, that if the total of the 
amounts advanced by Socony hereunder shall, at any time, exceed the 
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total of the amounts advanced by Anglo-Iranian under the Sterling Loan 
Agreement, the excess in U. S. Dollars shall, in lieu of bearing interest 
at the aforesaid rate, bear interest at a rate equal to the official discount 
rate of the Bank of England, from time to time ruling. Such interest 
shall be paid in U. S. Dollars by Anglo-Iranian to Socony or to such 
nominee as Socony may, by notice, direct, at such place in New York, 
N. Y. as Socony may, by notice, direct, half-yearly on the Ist July and 
lst January in each year. For the purpose of determining whether the 
amounts advanced by Socony hereunder exceed at any time the total of 
the amounts advanced by Anglo-Iranian under the Sterling Loan Agree- 
ment (a) the amount of each advance of Sterling pursuant to the Sterling 
Loan Agreement shall be converted to U. S. Dollars at the official rate 
of exchange ruling at the date of such advance, and (b) repayments made 
pursuant to Section 6 hereof shall be applied against advances made here- 
under in the chronological order in which such advances were made. 


6. Anglo-Iranian shall repay in U. S. Dollars to Socony, or to 
such nominee as Socony may, by notice, direct at such place in New York, 
N. Y. as Socony may, by notice, direct, in equal half-yearly instalments, 
on the dates on which interest shall be payable as aforesaid, the total of 
all sums advanced hereunder up to the date on which crude oil is first 
delivered through the said pipe line to the Mediterranean terminal of the 
Pipe Line Company, or up to Ist January, 1955, whichever is earlier, 
over such period cf 10 years as shall begin with the earlier of the two 
dates last mentioned in this Section, or if any advance or advances here- 
under shall be made by Socony to Anglo-Iranian after the earlier of the 
said last mentioned dates, then Anglo-Iranian shall repay as aforesaid 
each such advance over a period of 10 years following the date on which 
the advance in question was made. 


7. A receipt for any payment of interest or for any repayment 
hereunder, signed by or on behalf of Socony or, if Socony shall have 
designated a nominee to which any payment of interest or repayment 
hereunder, is to be made for Socony’s account, a receipt signed by or 
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on behalf of such nominee, shall be sufficient receipt for any such pay- 
ment of interest or repayment made by Anglo-Iranian hereunder. 


8. In the event that Anglo-Iranian shall fail to pay for a period 
of 30 days after the due date any interest payable hereunder, or shall 
fail to make for a period of 60 days after the due date any repayment 
required to be made by it as aforesaid then, and in that event, Socony 
may, at any time thereafter while such default continues, give notice to 
Anglo-Iranian that the unpaid balance of the total amount advanced 
hereunder is immediately due and payable, and forthwith upon such 
notice such unpaid balance shall be immediately due and payable. 


9. If Anglo-Iranian shall fail to pay any interest payable here- 
under or shall fail to make any repayment to be made by it as aforesaid, 
or if the unpaid balance of the total amount advanced hereunder shall 
become due and payable pursuant to the provisions of Section 8 hereof, 
then, and in any of such events, Socony may, at any time while the 
amount in question remains unpaid, at its option, either set-off an 
equivalent amount out of any sum or sums which may then or there- 
after be due from Socony to Anglo-Iranian, or withhold payment of an 
equivalent amount out of such sum or sums until such time as Anglo- 
Iranian shall pay the amount in question. For the purpose of deter- 
mining an “equivalent amount” of Sterling, Sterling shall be converted 
to U. S. Dollars at the official rate of exchange ruling at the time in 
question. 


10. The rights granted to Socony in Sections 8 and 9 hereof shall 
be cumulative, and shall be in addition to, and shall not limit or prej- 
udice in any way, any other legal rights that it may have under the 
circumstances referred to in the said Sections. 


11. Anglo-Iranian may at any time prepay, without penalty, the 
whole or part of any sums which, pursuant to Section 6 hereof it is 
required to repay, provided, that at the time of prepayment Anglo- 
Iranian shall pay any interest which shall have accrued hereunder up 
to the date of prepayment on any sum or sums which shall be so prepaid. 
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12. For all purposes of this Agreement, the term “official rate 
of exchange” shall mean the official selling rate in Sterling for U. S. 
Dollar cable transfers on New York as fixed by the Bank of England 
or by such agency of the British Government as may later be set up 
for that purpose. 


13. If any tax, duty, or other Governmental charge with respect 
to this Agreement or with respect to any advances, repayments, or 
payments of interest hereunder shall at any time be payable, the amount 
thereof shall be paid by Socony. 


14. All notices, statements and other communications to be given, 
submitted or made hereunder by either party to the other shall be 
sufficiently given if in writing and sent by registered post, postage 
paid, or by telegraph, radio or cable to the address of the other party 
hereafter specified in this Section and shall be deemed to have been 
given, submitted or made on the day on which such notices, statements 
or other communications ought to have been delivered in due course 
of postal, telegraphic or radio communication. Notices sent by tele- 
graph, radio or cable shall be confirmed by post. 

Unless otherwise specified by 15 days’ notice in writing by Anglo- 
Iranian to Socony, the address of Anglo-Iranian to which notices, 
statements, or other communications may be mailed or sent by tele- 
graph, as aforesaid, shall be Britannic House, Finsbury Circus, London, 
E. C. 2., England, and the address to which notices, statements, or 
other communications may be sent by radio or cable, as aforesaid, shall 
be Angliran, London. Unless otherwise specified by 15 days’ notice 
in writing by Socony to Anglo-Iranian, the address of Socony to which 
notices, statements, or other communications may be mailed or sent 
by telegraph, as aforesaid, shall be 26 Broadway, New York 4, N. Y., 
U. S. A., and the address to which notices, statements, or other com- 
munications may be sent by radio or cable, as aforesaid, shall be Sovac, 


New York. 


15. This Agreement shall be deemed to have been made in the City 
of New York, State of New York, U.S.A. and shall be construed to 
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take effect in accordance with laws of the State of New York to the 
exclusion of all other legal systems, and the parties submit to the juris- 
diction of the Courts of the State of New York with respect to any 
actions at law, suits in equity, or legal proceedings, between the parties 
hereto, in connection with this Agreement or arising out of or because 
of this Agreement, and agree that the Courts of the State of New York 
shall have exclusive jurisdiction over any such actions at law, suits in 
equity or legal proceedings. 

The parties hereto are, for the purpose of accepting service of any 
summons, writ or other process requiring to be served on them respect- 
ively in connection with any such actions at law, suits in equity or legal 
proceedings, to be deemed to be domiciled in the City of New York, 
State of New York, U.S.A. at the addresses following :— 


Anglo-Iranian at the office of Messrs. Sullivan and 
Cromwell—Attorneys and Counsellors at 
Law—48 Wall Street, New York, N.Y.., 
or of their succcessors in business; 
Socony at 26 Broadway, New York 4, N.Y.; 


and the parties hereto agree that any such summons, writ or other 
process may be served at the said respective addresses and that Messrs. 
Sullivan and Cromwell or their successors in business as the case may 
be are authorised to accept service on behalf of Anglo-Iranian and that 
such service shall be deemed to be good service. 


IN WITNESS WHEREOF the parties hereto have entered into these 
presents the day and year first hereinbefore stated. 


Socony-VAcUUM O1L COMPANY, INCORPORATED 
by B.B. JENNINGS 
President 
ANGLO-IRANIAN O1L CoMPANY, LIMITED 


by H. B. Heatu Eves 
Deputy Chairman 
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DATED 23RD MARCH, 1948 


ANGLO-IRANIAN OIL COMPANY, LIMITED 


AND 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 





Sterling Doan Agreement 
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THIS AGREEMENT made this 23rd day of March, 1948, by 
and between ANGLO-IRANIAN OIL Company, LIMITED, a Company 
registered under the Companies (Consolidation) Act, 1908, of Great 
Britain and having its registered office at Britannic House, Finsbury 
Circus, London, E.C.2. (hereinafter called “Anglo-Iranian”) and 
Socony-VacuuM OIL ComPAny, INCORPORATED, a Corporation organ- 
ised under the laws of the State of New York, U.S.A. and having 
an office at 26 Broadway, New York, N. Y. (hereinafter called 
““Socony”’ ) 


WITNESSETH: 


WHEREAS, the parties hereto, together with Standard Oil Com- 
pany, have entered into an agreement, of even date herewith, for the 
construction by Middle East Pipelines Limited (hereinafter called the 
‘Pipe Line Company’’) of a pipe line from the vicinity of the Persian 
Gulf to the Eastern shore of the Mediterranean, which agreement is 
known as the Pipe Line Agreement, and 


WHEREAS, Socony will require Sterling funds for the purpose 
of meeting some of the financial commitments to the Pipe Line Com- 
pany which Socony has undertaken in the Pipe Line Agreement, and 


Wuereas, Anclo-Iranian is willing and able to lend Sterling to 
Socony, and 


WHEREAS, the parties hereto are simultaneously entering. into 
an agreement (hereinafter called the “Dollar Loan Agreement’) pur- 
suant to which Socony will lend U.S. Dollars to Anglo-Iranian so that 
it may meet some of the financial commitments to the Pipe Line Com- 
pany, which it has undertaken in the Pipe Line Agreement, 


Now, THEREFORE, in consideration of the premises and of the 
mutual promises hereinafter contained and in consideration of the execu- 


tion of the Dollar Loan Agreement, the parties hereto agree as follows: 
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1. Anglo-lranian hereby agrees to lend Socony, upon the terms 
and conditions hereinafter contained, a sum or sums up to, but not 


exceeding in the aggregate, the amount of £3,750,000. 


2. The said sum or sums shall be used only for the purpose of 
meeting Socony’s aforesaid requirement and shall, subject.to Socony’s 
giving at least 15 days’ prior notice to Anglo-]ranian as to each advance 
which Socony shall require, be advanced, from time to time, as required 
by Socony, in the period ending with the date on which shall be payable 
the final call made in respect of the 10,000,000 shares in the capital 
of the Pipe Line Company provided for in the Pipe Line Agreement 
or the date on which all the loans so provided for shall have been made 
to the Pipe Line Company, whichever shall be the later. Each such 
notice shall state the amount of the advance in question and the date on 
which, and the place in London at which, payment ot such advance is 
to be made and may state the name of a nominee to which such payment 
is to be made for the account of Socony. 


3. Anglo-Iranian shall, pursuant to each such notice pay over to 
Socony or to its nominee for its account, as provided in the notice in 
question, Sterling funds in the amount requested, on the date, and at 
the place in London, specified in the notice in question, provided, always, 
that the total of all advances to be made hereunder shall never exceed 


£3,750,000. 


4. A receipt signed by or on behalf of Socony or, if Socony shall 
have designated a nominee to which payment is to be made for its 
account, a receipt signed by or on behalf of such nominee, shall be a 
sufficient receipt for any advance made by Anglo-Iranian hereunder. 


5. All amounts advanced hereunder shall bear interest from the 
respective dates on which such amounts shall have been advanced, at 
the rate of 1 per cent. per annum, provided, however, that if the total 
of the amounts advanced by Anglo-Iranian hereunder shall at any time 
exceed the total of the amounts advanced by Socony under the Dollar 


63478 O—55-—pt 
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Loan Agreement, the excess in Sterling shall, in lieu of bearing interest 
at the aforesaid rate, bear interest at a rate equal to the official discount 
rate of the Bank of England, from time to time ruling. Such interest 
shall be paid in Sterling by Socony to Anglo-Iranian or to such nominee 
as Anglo-Iranian may by notice direct, at such place in London as 
Anglo-Iranian may, by notice, direct, half yearly on the Ist July and 
lst January in each year. For the purpose of determining whether the 
amounts advanced by Anglo-Iranian hereunder exceed at any time the 
total of the amounts advanced by Socony under the Dollar Loan Agree- 
ment (a) the amount of each advance of U.S. Dollars pursuant to the 
Dollar Loan Agreement shall be converted to Sterling at the official rate 
of exchange ruling at the date of such advance, and (b) repayments 
made pursuant to Section 6 hereof shall be applied against advances 
made hereunder in the chronological order in which such advances were 
made. 


6. Socony shall repay in Sterling to Anglo-Iranian, or to such 
nominee as Anglo-Iranian may, by notice, direct at such place in London 
as Anglo-Iranian may, by notice, direct, in equal half-yearly instalments, 
on the dates on which interest shall be payable as aforesaid, the total of 
all sums advanced hereunder up to the date on which crude oil is first 
delivered through the said pipe line to the Mediterranean terminal of 
the Pipe Line Company, or up to Ist January, 1955, whichever is earlier, 
over such period of 10 years as shall begin with the earlier of the two 
dates last mentioned in this Section, or if any advance or advances here- 
under shall be made by Anglo-Iranian to Socony after the earlier of 
the said last mentioned dates, then Socony shall repay as aforesaid each 
such advance over a period of 10 years following the date on which the 
advance in question was made. 


7. A receipt for any payment of interest or for any repayment 
hereunder, signed by or on behalf of Anglo-Iranian or, if Anglo- 
Iranian shall have designated a nominee to which any payment of inter- 
est or repayment hereunder, is to be made for Anglo-Iranian’s account, 
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a receipt signed by or on behalf of such nominee, shall be sufficient 
receipt for any such payment of interest or repayment made by Socony 
hereunder. 


8. In the event that Socony shall fail to pay for a period of 30 
days after the due date any interest payable hereunder, or shall fail to 
make for a period of 60 days after the due date any repayment required 
to be made by it as aforesaid, then, and in that event, Anglo-Iranian 
may at any time thereafter while such default continues, give notice to 
Socony that the unpaid balance of the total amount advanced hereunder 
is immediately due and payable, and forthwith upon such notice such 
unpaid balance shall be immediately due and payable. 


9. If Socony shall fail to pay any interest payable hereunder or 
shall fail to make any repayment to be made by it as aforesaid, or if 
the unpaid balance of the total amount advanced hereunder shall be- 
come due and payable pursuant to the provisions of Section 8 hereof, 
then, and in any of such events, Anglo-Iranian may, at any time while 
the amount in question remains unpaid, at its option, either set-off an 
equivalent amount out of any sum or sums which may then or there- 
after be due from Anglo-Iranian to Socony, or withhold payment of an 
equivalent amount out of such sum or sums until such time as Socony 
shall pay the amount in question. For the purpose of determining an 
“equivalent amount” of U.S. Dollars, U.S. Dollars shall be converted 
to Sterling at the official rate of exchange ruling at the time in question. 


10. The rights granted to Anglo-Iranian in Sections 8 and 9 
hereof shall be cumulative and shall be in addition to, and shall not 
limit or prejudice in any way, any other legal rights that it may have 
under the circumstances referred to in the said Sections. 


11. Socony may at any time prepay, without penalty, the whole 
or part of any sums which, pursuant to Section 6 hereof it is required 
to repay, provided, that at the time of prepayment Socony shall pay 
any interest which shall have accrued hereunder up to the date of 
prepayment on any sum or sums which shall be so prepaid. 








1398 ANTITRUST AND MONOPOLY PROBLEMS 


12. For all purposes of this Agreement, the term “official rate 
of exchange” shall mean the official selling rate in Sterling for U.S. 
Dollar cable transfers on New York as fixed in London by the Bank of 
England or by such agency of the British Government as may later 
be set up for that purpose. 


13. If any tax, duty, or other Governmental charge with respect 
to this Agreement or with respect to any advances, repayments, or pay- 
ments of interest hereunder shall at any time be payable, the amount 
thereof shall be paid by Anglo-Iranian. 


14. All notices, statements and other communications to be given, 
submitted or made hereunder by either party to the other shall be 
sufficiently given if in writing and sent by registered post, postage paid, 
or by telegraph, radio or cable to the address of the other party here- 
after specified in this Section and shall be deemed to have been given, 
submitted or made on the day on which such notices, statements or 
other communications ought to have been delivered in due course of 
postal, telegraphic or radio communication. Notices sent by telegraph, 
radio or cable shall be confirmed by post. 

Unless otherwise specified by 15 days’ notice in writing by Anglo- 
Iranian to Socony, the address of Anglo-Iranian to which notices, state- 
ments, or other communications may be mailed or sent by telegraph, 
as aforesaid, shall be Britannic House, Finsbury Circus, London, 
E.C.2., England, and the address to which notices, statements, or 
other communications may be sent by radio or cable, as aforesaid, shall 
be Angliran, London. Unless otherwise specified by 15 days’ notice in 
writing by Socony to Anglo-Iranian, the address of Socony to which 
notices, statements, or other communications may be mailed or sent 
by telegraph, as aforesaid, shall be 26 Broadway, New York 4, N. Y., 
U.S.A., and the address to which notices, statements, or other com- 
munications may be sent by radio or cable, as aforesaid, shall be Sovac, 
New York. 


15. This Agreement shall be deemed to have been made in 
England and shall be construed to take effect in accordance with 
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English Internal Law to the exclusion of all other legal systems, and 
the parties submit to the jurisdiction of the English Courts with respect 
to any actions at law, suits in equity, or legal proceedings, between the 
parties hereto, in connection with this Agreement or arising out of or 
because of this Agreement, and agree that the English Courts shall 
have exclusive jurisdiction over any such actions at law, suits in equity 
or legal proceedings. 

The parties hereto are, for the purpose of accepting service of any 
summons, writ or other process requiring to be served on them respec- 
tively in connection with any such actions at law, suits in equity or 
legal proceedings, to be deemed to be domiciled in the City of London 
at the addresses following :— 


Anglo-Iranian at Britannic House aforesaid; 


Socony at the office of Messrs. Allen and Overy, Solicitors, or of 
their successors in business; 


and the parties hereto agree that any such summons, writ or other 
process may be served at the said respective addresses and that Messrs. 
Allen and Overy or their successors in business as the case may be are 
authorised to accept service on behalf of Socony and that such service 
shall be deemed to be good service. 


IN WITNESS WHEREOF the parties hereto have entered into these 
presents the day and year first hereinbefore stated. 


Signed for and on behalf of ANGLo-IRANIAN 
Ort Company, LIMITED. 


H. B. Heatu Eves 
Deputy Chairman. 
Signed for and on behalf of Socony- 
VacuuM OIL CoMPANY, INCORPORATED. 


B. B. JENNINGS 
President. 


[STAMP ] 
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Decament 20 


| Letterhead of | 


ANGLO-IRANIAN OIL COMPANY 
LIMITED 


23rd March, 1948. 
Standard Oil Company (New 
Jersey), 
30 Rockefeller Plaza, 
New York 20, N.Y. 


Socony-Vacuum Oil Company, 
Incorporated, 
26 Broadway, 
New York 4, N.Y. 


Dear Sirs, 
We refer to the three main Agreements for the supply of crude 


oil entered into between ourselves and your two Companies respectively, 
that is to say 


the Agreement between ourselves and Jersey dated 25th September, 
1947, (the “Jersey Agreement”’), 


the Agreement between ourselves and Socony dated 25th Septem- 
ber, 1947, (the “First Socony Agreement”’), and 


the Agreement between ourselves and Socony dated Ist March, 
1948, (the “Second Socony Agreement”’ ). 


It is possible in accordance with the provisions of these Agree- 
ments, that the several Agreements may be terminated on different dates 
and we write to confirm the understanding between us that, if this 
should happen, certain consequential adjustments will take effect. 
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These adjustments are as follows :— 


1. If the Jersey Agreement terminates before the First Socony Agree- 


ment: 


(A) Section 10.02(1)(b) of the First Socony Agreement shall 
be deleted and the following substituted therefor— 


“(b) it shall be assumed (whether or not the actual quantity 


(B) The 


delivered was more or less) that the quantity of oil 
delivered to Buyer hereunder during the calendar year 
last ended before the event of force majeure was one 
million three hundred and thirty thousand (1,330,000) 
tons ;” 


figure of six million six hundred and fifty thousand 


(6,650,000) tons in Section 10.02(1) (d) of the First Socony 
Agreement shall be deleted and the figure of one million three 
hundred and thirty thousand (1,330,000) tons substituted 
therefor ; and 


(C) Section 10.02(1)(e) and Section 10.02(1)(14) of the First 
Socony Agreement shall be deleted and the following sub- 
stituted therefor— 


“(e) 


the amount of oil remaining after the calculation pro- 
vided for in (a) above shall be apportioned in the pro- 
portion arrived at in (d) above, between on the one 
hand Buyer hereunder and on the other hand Seller’s 
other business (including that with Buyer under any 
agreement other than this Agreement) ; 


the amount for Buyer as obtained in (e) above shall 
be the amount of oil which shall be delivered to Buyer 
hereunder so long as the event of force majeure 
operates.” 
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2. If the First Socony Agreement terminates before the Jersey Agree- 


ment: 


(A) Section 10.02(1)(b) or the Jersey Agreement shall be deleted 
and the following substituted therefor— 


“(b) it shall be assumed (whether or not the actual quantity 
delivered was more or less) that the quantity of oil 
delivered to Buyer hereunder during the calendar year 
last ended before the event of force majeure was five 
million three hundred and twenty thousand (5,320; 
000) tons ;” 


(B) The figure of six million six hundred and fifty thousand 
(6,650,000) tons in Section 10.02(1)(d) of the Jersey 
Agreement shall be deleted and the figure of five million three 
hundred and twenty thousand (5,320,000) tons substituted 
therefor; and 


(C) Section 10.02(1)(e) and Section 10.02(1)(£) of the Jersey 
Agreement shall be deleted and the following substituted 
therefor— 


‘‘(e) the amount of oil remaining after the calculation pro- 
vided for in (a) above shall be apportioned in the pro- 
portion arrived at in (d) above, between on the one 
hand Buyer hereunder and on the other hand Seller’s 
other business ; 


(f) the amount for Buyer as obtained in (e) above shall be 
the amount of oil which shall be delivered to Buyer 
hereunder so long as the event of force majeure oper- 


ates.” 
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3. Audit Fees 


Article VII of each of the three said Agreements contains provi- 
sions relating to the conducting of audits and the furnishing of auditors’ 
certificates. 


In the Jersey Agreement and the First Socony Agreement it is 
provided that the fees of auditors in respect of these matters shall be 
borne as to 50% by our Company, 31% by the Jersey Company and 
19% by the Socony Company. No similar provision is contained in the 
Second Socony Agreement since the figure of 19% is intended to cover 
the amount to be contributed in this connection by Socony in respect 
of the First Socony Agreement and the Second Socony Agreement. 


It is agreed that— 


(A) Socony shall continue to bear 19% of the said auditors’ fees 
for so long as both the First Socony Agreement and the 
Second Socony Agreement, or either of them, shall remain 
in force. 


(B) If the Jersey Agreement terminates before the First Socony 
Agreement and the Second Socony Agreement, Socony shall 
bear 50% of such fees with respect to any audit conducted 
after the date of such termination. 


(C) If the First Socony Agreement and the Second Socony Agree- 
ment terminate before the Jersey Agreement, Jersey shall 
bear 50% of such fees with respect to any audit conducted 
after the date of such termination or after the later of such 
termination dates if the said Socony Agreements terminate 
on different dates. 
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Please confirm that your Company is in agreement with the fore- 
going by signing and returning the enclosed copy of this letter, a 
duplicate copy of which is being sent to each of your two Companies. 

This letter will become effective upon receipt of the executed copies 


from both of your two Companies. 
Yours faithfully, 
ANGLO-IRANIAN OIL CoMPANY, LIMITED 


[Stamp] 


H. B. Heatu Eves 


Agreed to and accepted 


8th day of April 1948. 
Socony VacuuM Ort Company, INCORPORATED 


B. B. JENNINGS 










Document 21] 


AAI SN ENT VRAIN NR rm a eR RR RRR Ra 
Se EU nnn nn nn 


DATED 24TH MARCH, 1948 


ANGLO-IRANIAN OIL COMPANY, LIMITED 


AND 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 





Interim Crude Oil Supply Agreement 








A 








PARTIES 


RECITALS 


(CLAUSE 


ANNEXE 


ANNEXE 





CT S618 Oe 6 SSS SC 6.0 & Oe!) CRU FW 0 oe Ore OG 


FRR Rp resiaraeee reargerorys 
SEE «, 5.0544590saesadnseneneaes 
3 Destination and Disposal of Supplies . 
Or i Na cla ae el ac 
PI cicccar. Bas xsteta bs cud dus 

Pees eA TOT FAA 
2 Series Seep eet 
IS 2s ict iseiennbwiew alana mba edael A 


Determination of Quantity and Quality 


10 Nomination of Vessels and Loading 


SOE Se eee ek ece eas 

TY Leemee Commitee ... «6.00. .0cees, 
ee A 6 occ dian wees neon Rea wks 
DE sutcdesin den ckoim me ceetanhn 
Pee BN io 5b sw de es endian eee 
PO Pee er 
POND 6; escyntgettie:te* Aa ee tee ead 
17 Applicable Law and Interpretation .... 
I Brief Inspection of Current Quality of 


Iranian Export Grade Crude Petro- 
Saha i id ac Nara a 


II Brief Inspection of Current Quality of 
Kuwait Crude Petroleum .......... 


ORIGINAL PRINTED 
PAGE PAGE 


] 


13 


16 
18 
20 


bho 
— 


hN 
hN 


bho 
Ww 


Document 21 


1 


— 


—-— == OO KO WO WwW Ww ND 


14 
15 
17 
18 
19 
20 
20 


21 


23 


Hearing 


“in 
page 


1406 
1406 


1407 
1408 
1408 
1408 
1411 
1414 
1414 
1416 
1416 


1419 
1420 
1422 
1423 
1424 
1425 
1425 
1426 


1428 


1429 











1406 ANTITRUST AND MONOPOLY PROBLEMS 


THIS AGREEMENT made this twenty-fourth day of March, 
1948 by and between Anglo-Iranian Oil Company, Limited, a 
Company registered under the Companies (Consolidation) Act, 1908, 
of Great Britain and having its registered office at Britannic House, 
Finsbury Circus, London (hereinafter called ‘“‘the Sellers”) and 
Socony-Vacuum Oil Company, Incorporated, a corporation organized 
under the laws of the State of New York and having an office at-26 
Broadway, New York, N. Y. (hereinafter called “the Buyers’) 


WITNESSETH: 


WHEREAS, the parties hereto have entered into two Agreements 
dated 25th September, 1947 and Ist March, 1948 respectively( herein- 
after called collectively the ‘First and Second Purchase Agreements” ) 
for the sale and purchase of crude petroleum from Kuwait or Iran or 
both, and 


WHEREAS, the Supply Periods during which such crude petroleum 
is to be delivered to the Buyers under the First and Second Purchase 
Agreements as therein defined will not begin until the date on which 
shall have been completed and ready in all respects for operation the 
pipeline therein referred to and all facilities and appurtenances in 
connection therewith which shall be necessary for the intital operation 
of the said pipeline, and 


WHEREAS, the Sellers desire to sell to the Buyers and the Buyers 
desire to purchase from the Sellers quantities of crude petroleum 
during an interim period prior to the commencement of the above 
referred to Supply Periods under the First and Second Purchase 
Agreements. 


Now, THEREFORE, in consideration of the premises and of the 
mutual promises and undertakings herein contained, the Sellers agree 
to sell and deliver, and the Buyers agree to purchase and pay for 
crude petroleum on the terms and conditions herein contained. 
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CLAUSE 1. 


(a) “Delivery Period” shall mean a period beginning Ist January, 
1949, and ending with the date on which shall commence the Supply 
Periods under the aforesaid First and Second Purchase Agreements 
as therein defined. 


(b) “Ton” shall mean two thousand two hundred forty (2,240) 
pounds. 


(c) ‘Barrel’ shall mean forty-two U. S. gallons each of two 
hundred thirty-one cubic inches at 60° Fahrenheit. 


(d) “Subsidiary company”, when used in respect of another 
company, shall mean (i) any company in which at the relevant time 
that other company directly or indirectly holds fifty per cent. (50 per 
cent.) or more of the equity share capital, (11) any company to the 
Board of which a Director or Directors entitled at meetings of the 
Board to fifty per cent. (50 per cent.) or more of the voting power can 
be appointed only with the concurrence of one or more of (a) that 
other company, ()) another subsidiary company or (c) other subsidiary 
companies, and (iii) any company which is a subsidary company of 
a company which, either immediately or as itself falling within this 
definition, is a subsidary company of that other company. 


(e) “Equity share capital” shall mean issued share capital, exclud- 
ing any part thereof which neither as respects dividend nor as respects 
capital carries any right to participate beyond a specified amount 
in a distribution. 


(f) The terms “herein”, “hereof”, “hereinbefore”, “hereinafter”, 
and “hereunder” shall, unless the context indicates otherwise, refer 
to this Agreement and not to the particular Clause of this Agreement 
in which the term appears. 
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CLAUSE 2. 


THis Agreement shall be effective from the date first hereinbefore 
stated and, unless sooner terminated in accordance with ‘the provisions 
hereinafter contained, shall remain in effect until the end of the Delivery 
Period. 

In the event however that by the 30th June, 1952, the Supply 
Periods under the First and Second Purchase Agreements shall not 
have commenced then either party shall have the right to terminate 
the present Agreement on six months’ notice in writing given on or 
after the 30th June, 1952, always provided that such notice of termina- 
tion pursuant to the foregoing shall not be effective if in the opinion 
of the Managing Director, or, if there shall be no Managing Director, 
the General Manager of Middle East Pipelines Limited the delay in 
the commencement of the Supply Periods under the First and Second 
Purchase Agreements is unlikely to extend beyond six months from 
the date when such notice would mature. 


CLAUSE 3. 


Tue Buyers undertake that the crude petroleum delivered here- 
under will not be shipped elsewhere than to or processed at refineries 
situated elsewhere than in the United States of America save with the 
consent of the Sellers given in advance in writing. 


CLAUSE 4. 


(a) THE quantity of crude petroleum deliverable hereunder shall 


be determined as follows :— 


As from the commencement of the Delivery Period until the expiry 
of the Initial Term (as hereinafter defined) the quantity to be 
delivered by the Sellers and to be taken by the Buyers shall be (subject 
to a tolerance of 10 per cent. plus or minus at the option of the Buyers) 
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such quantity as shall be equal to a total calculated at the rate of 
eighteen thousand (18,000) barrels per diem (hereinafter referred to 
as the Initial Rate) throughout the duration of the Initial Term. 

The Initial Term shall commence on the date of commencement 
of the Delivery Period and shall expire on the date to be nominated 
by the Sellers to the Buyers in writing not less than three months in 
advance as the date on which the Sellers will be in a position to increase 
the rate of delivery beyond the Initial Rate. It is however agreed 
that the Initial Term shall in no case extend beyond the Ist January, 
1950. 

As from the Ist January, 1950 until the termination of the 
Delivery Period (hereinafter referred to as the “Principal Term’) 
the quantity to be delivered by the Sellers and to be taken by the Buyers 
shall be (subject to a tolerance as aforesaid) such quantity as shall 
be equal to a total calculated at the rate of forty thousand (40,000) 
barrels per diem (hereinafter referred to as the “Standard Rate’’) 
throughout the duration of the Principal Term. 


If however the Sellers should give notice as provided in the fore- 
going that the Initial Term is to terminate before the Ist January, 
1950 the interval then intervening before the commencement of the 
Principal Term shall constitute the Intermediate Term. In respect of 
the Intermediate Term (if any) the Sellers shall declare in writing 
and at the same time as they give notice terminating the Initial Term 
the rate (not exceeding the Standard Rate) at which they are prepared 
to deliver in excess of the Initial Rate. The Buyers shall within four- 
teen (14) days from receipt of the said declaration notify the Sellers in 
writing either (a) that they are able to take delivery at the full rate so 
declared by the Sellers or (b) if by reason of the non-completion of the 
projected extensions to their refinery at Paulsboro, U.S.A. the Buyers 
are unable to take delivery at the declared rate then at what lower rate 
they will take delivery always provided that it shall in no case be less 
than the Initial Rate. If the Buyers shall so specify when giving 
notification to the Sellers under alternative (b) above the said lower 


63478 O—55—pt. 2——_55 
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rate may however be set in the form of a graduated scale of rates 
starting from a rate not lower than the Initial Rate and rising by 
stated degrees and at stated stages during the Intermediate Term. 
The rate or rates so determined pursuant to the foregoing shall be 
the “Intermediate Rate” or the “Intermediate Rates” as the case may 
be and the quantity to be delivered in the Intermediate Term shall be 
(subject to a tolerance as aforesaid) such quantity as shall be equal 
to a total calculated at the Intermediate Rate throughout the duration 
of the Intermediate Term or as the case may be at the several Inter- 
mediate Rates applicable throughout the respective stages of the 
Intermediate Term. 

Subject to the provisions of sub-clause (c) of this Clause the total 
quantity deliverable hereunder shall be the sum of the quantities deliv- 
erable in the Initial Term, the Intermediate Term and the Principal 
Term respectively as calculated in pursuance of the foregoing. — 


(b) It is recognised by the parties hereto that to facilitate the 
lifting of deliveries of crude petroleum to be made hereunder the 
Buyers have contracted for the chartering of seven tank ships of 
26,000 tons deadweight each to be built by Sun Shipbuilding and Dry 
Dock Company of Philadelphia U.S.A. The said ships are at the 
date hereof scheduled for delivery to the Buyers at the rate of approxi- 
mately one ship every two months beginning on the 30th June, 1949. 
If for any reason beyond the Buyers’ control the delivery of any of 
the said ships shall be delayed for a period of more than thirty (30) 
days beyond the applicable delivery date for the ship in question the 
Buyers shall have the right on giving notice in writing to the Sellers 
to have deliveries of crude petroleum hereunder reduced at a rate of 
3,000 barrels per diem for each such tank ship the delivery of which 
is so delayed, such reduction in respect of each ship so delayed to remain 
in effect for the period beginning thirty (30) days after the applicable 
delivery date and ending on the date on which the ship in question is 


actually delivered. 
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The applicable delivery dates for the purpose of this sub-clause 
shall be deemed to be as follows :— 

Ist ship 30th June, 1949. 

2nd ship 3lst August, 1949. 

3rd ship 3lst October, 1949. 

4th ship 3lst December, 1949. 

Sth ship 28th February, 1950. 

6th ship 30th April, 1950. 

7th ship 30th June, 1950. 


The aforesaid right shall not however apply to the extent that 
the buyers may be able to make good by chartering at reasonable rates 
any deficit in tanker carrying capacity sustained by reason of any such 
delay in delivery as is contemplated in the foregoing, and the Buyers 
hereby undertake that they will make all reasonable endeavours to cover 
any deficit by such chartering before requesting relief under the fore- 
going provisions. 


(c) Any quantities of crude petroleum not delivered or accepted 
hereunder by reason of any cause reasonably beyond the control of 
either party within the meaning of Clause 14 hereof or by reason of 
the contingency referred to in sub-clause (b) of this Clause shall be 
deducted from the total quantity deliverable hereunder. 


CLAUSE 5. 


(a) THE crude petroleum deliverable hereunder shall be 
(i) Iranian Export Grade crude petroleum 
(ii) Kuwait crude petroleum 


(iii) Qatar crude petroleum 


The Sellers shall be at liberty to decide from time to time and at 
any time during the currency of this Agreement which of the aforesaid 
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grades of crude petroleum shall be delivered against the current require- 
ments of the Buyers hereunder. 

The Sellers nevertheless undertake having regard to the fact that 
the Qatar field is not yet in production that if in the opinion of the 
Buyers the quality of Qatar crude petroleum as actually produced for 
export is so inferior to that of Iranian Export Grade crude petroleum 
or Kuwait crude petroleum as to be unsuitable for the Buyers’ refining 
facilities, then on notice in writing from the Buyers of that fact the 
Sellers will suspend their right to deliver Qatar crude petroleum here- 
under pending a joint examination of the circumstances. If following 
such joint examination the parties should disagree as to the suitability 
of the quality for the Buyers’ refinery facilities the matter shall be 
determined by reference to an independent expert in the manner 
prescribed in sub-clause (f) of this Clause. 


(b) The Sellers will furnish the Buyers from time to time, but not 
less often than once every three months, with current estimates of the 
anticipated relative proportions of each of the aforesaid grades that 
the Sellers will deliver hereunder and of the average quality of each 
grade then current which estimates shall be projected as far ahead as 
shall he reasonably necessary to meet the requirements of the Buyers’ 
refinery operations but in any event for a period of at least three 
months. 


(c) Except insofar as may otherwise be agreed by the parties 
hereto in respect of particular deliveries, the crude petroleum delivered 
hereunder shall be stable crude petroleum which shall have been sepa- 
rated at atmospheric pressure and which shall thereafter have remained 
in free vented storage tanks for not less than twenty-four hours. 


The quality of the crude petroleum delivered hereunder shall, in 
the case of each grade, be good average run of the pipeline for such 
grade for export shipment as current from time to time, adjusted to 
separation at atmospheric pressure. Such quality as at the date hereof 
for Iranian Export crude petroleum and Kuwait crude petroleum 
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is approximately in line with the brief inspections set out respectively 
in Annexes I and II hereto. 

As used in this sub-clause (c) the expression “adjusted to separa- 
tion at atmospheric pressure” shall mean actually separated at atmos- 
pheric pressure or, to the extent not actually so separated, having a 
quality conforming to the quality of a representative sample or repre- 
sentative samples which shall have been separated at atmospheric 
pressure for not less than twenty-four hours. 


(d) The Sellers undertake that the H2S content of the crude 
petroleum delivered hereunder shall not be greater in the case of each 
grade than the H:S content of the same grade as generally supplied 
by the Sellers to other customers for normal refining purposes. 


(e) In no event shall the Buyers be obliged to take delivery of 
any crude petroleum which shall have a content of more than one per 
cent. (1%) of B.S. & W. by volume or in the case of Iranian Export 
Grade crude petroleum only of more than decimal nine per cent. (0.9% ) 
of Hard Asphalt by weight, which contents shall be determined respec- 
tively in accordance with the Standard Methods which shall for the 
time being be prescribed by the British Institute of Petroleum, the 
respective methods at the date hereof being designated as I. P. 75/46 
for the determination of B.S. & W. and I. P. 6/46 for the determination 
of Hard Asphalt. 


(f) If during the currency of this Agreement the quality of any 
grade of crude petroleum deliverable hereunder as conforming to the 
then current average run of the pipeline for such grade for export 
shipment should undergo a major change which in the opinion of 
either party is of a character or magnitude not reasonably compensated 
by the adjustment provided for in Clause 7 hereof for variations in 
gravity then at the instance of the said party the position resulting 
therefrom shall be jointly reviewed by both parties to determine what 
would be the appropriate and equitable procedure in the circumstances. 
In the event that a dispute should arise in respect of a matter raised 
under this sub-clause (f) it shall without reference to arbitration be 
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determined by an independent expert experienced in petroleum refining 
who shall be agreed upon by the parties or who failing such agreement 
shall be chosen by the President for the time being of the British 
Institute of Petroleum and the decision of such independent expert 
shall be final. 


CLAUSE 6. 


(a) DELIvEry shall be made f.o.b. the Buyer’s tank ships at 
the Sellers’ normal loading points in the Persian Gulf which loading 
points shall until further notice be Fahaheel for deliveries of Kuwait 
crude petroleum and Abadan or Mashur for deliveries of Iranian 
crude petroleum. 


(b) The Sellers shall give and the Buyers shall take delivery 
(within each of the terms defined in Clause 4 hereof) as far as it is 
reasonably practicable in equal monthly instalments. 


(c) Property in crude petroleum delivered hereunder shall pass 
to the Buyers when the crude petroleum shall have passed the ship’s 
permanent hose connection. 


(d) Dues and other charges on each of the Buyers’ vessels at the 
loading point shall be borne by the Buyers. The Buyers’ vessels, 
however, shall always be free of wharfage, dockage and quay dues. 


CLAUSE /7. 


THE basic price for each cargo or part cargo of crude petroleum 
delivered hereunder shall be at the rate of U.S.$1.05 per barrel. 

The said basic price shall be subject to adjustment up or down 
in respect of each cargo or part cargo in the manner hereinafter 
detailed, namely :— 


(a) If the gravity of the crude petroleum loaded falls outside 
the range 33°—33.9° A. P. I. then for each degree or fraction 
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of a degree above 33.9° there shall be added U.S.$0.02 per 
barrel and for each degree or fraction of a degree below 
33° there shall be subtracted U.S.$0.02 per barrel. 


(b) The straight average of (i) the prices posted at the well- 
head in the East Texas field and (ii) the prices posted at 
the wellhead for West Texas (Sour) Crude of 33°—33.9° 
A. P. I. as at the date of commencing to load the cargo or 
part cargo in question shall be ascertained, and the average 
so ascertained shall be measured against an index figure 
of U.S.$1.815 which is agreed to be the evaluatic:: of the 
said average as at the Ist September, 1947. Any rise or 
fall thus shown against the said index shall then be added 
to or subtracted from the basic price. For the purpose 
of this clause the respective wellhead prices herein referred 
to shall be the mean of the prices posted by the Humble, 
Gulf and Texas Companies (or of the prices posted by such 
one or more of the said Companies as are then posting 
prices ). 


The resultant figure obtained after adjustment under (a) and (b) 
hereof shall be the actual price payable by the Buyers to the Sellers 
for the cargo or part cargo in question. 

In no case however shall the actual price payable by the Buyers 
be less than U.S.$0.55 per barrel. 

Without prejudice to the Buyers’ right to reject crude petroleum 
containing more than one per cent. (1%) B.S. & W. in accordance 
with the provisions of Clause 5 hereof of the Buyers shall be entitled 
to an allowance with respect to all B.S. & W. which may be contained 
in any crude petroleum which shall have been delivered hereunder 
such allowance to be at a rate equivalent to the full price per barrel 
of such crude petroleum. 
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CLAUSE 8. 


PayMENT for each cargo or part cargo delivered hereunder shall 
be made by the Buyers to the Sellers in full in U. S. dollars and the 
full value at the price determined as in Clause 7 hereof shall be re- 
mitted to the Sellers’ office in London or to the Sellers’ account with 
such bank either in New York or in London as the Sellers may require. 

Payment shall be made against the Sellers’ invoice on or before 
the twenty-fifth day of the calendar month following that in which 
the loading of the cargo or part cargo in question commenced. 

The Sellers’ invoice shall be supported by certificates of quality 
and quantity prepared in accordance with Clause 9 hereof. 


CLAUSE 9. 


(a) THE quantities delivered by the Sellers to the Buyers here- 
under shall be determined, at the time of loading each cargo, by meas- 
urements which shall have been taken, immediately before and immedi- 
ately after the loading of the vessel, on a one hundred per cent. (100% ) 
tank table basis in the shore tankage from which the cargo in question 
shall have been drawn and the Seller’s representative shall make and 
sign a certificate of quantity based on such measurements. The 
quantity thus certified shall be used as the Lill of Lading and invoice 
quantity of the cargo in question. The Sellers shall be responsible 
for all losses of crude petroleum which may occur between the place 
of measurement as aforesaid and the place of the passing of property 
as provided in Clause 6 hereof. 


(b) The quality of each cargo shall be determined as follows. 
Prior to the commencement of loading each vessel, six (6) samples of 
a size appropriate technically to the nature of the tests which shall be 
required for determining the quality shall be taken from each of the 
shore tanks from which the crude petroleum in question is to be loaded, 
two (2) from the upper part, two (2) from the middle and two (2) from 





: 
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the lower part of each of the said tanks. The samples from each of 
the said tanks shall then be bulked together in the same proportions 
as the quantities which shall have been delivered from the respective 
tanks shall bear to the total quantity of crude petroleum in the cargo 
in question. The quality of the crude petroleum in question shall be 
ascertained from the bulked samples and shall be certified in a certi- 
ficate of quality to be drawn up and signed by the Sellers’ representative 
at the loading point. 

At the same time that the aforesaid samples shall be taken 
reference samples shall likewise be drawn from the shore tanks in the 
same manner. The reference samples shall be divided into three sets 
each of a size appropriate technically to the nature of the tests which 
shall be required for determining the quality and each set shall be 
sealed. One such set shall be handed to the Buyers’ representative re- 
ferred to in sub-clause (c) of this Clause and two shall be retained 
by the Sellers. 

Should the Buyers dispute the accuracy of the Sellers’ certificate 
of quality of any cargo and should the parties hereto be unable to 
resolve the difference the matter shall, without reference to arbitration, 
be referred to an independent petroleum chemist who shall be agreed 
upon by the parties, or who, failing agreement, shall be chosen by the 
President for the time being of the British Institute of Petroleum and 
the findings of the said independent petroleum chemist upon testing a 
set of the reference samples drawn as aforesaid shall be final. 


(c) The Buyers shall have the right to have a representative pres- 
ent at the time of each measurement, sampling and inspection of crude 
petroleum to be delivered hereunder. The Sellers shall extend to the 
Buyers’ representative all reasonable facilities, including, but not 
limited to, gauge tables, for supervising and checking the dips and 
calculations from which measurements as aforesaid shall be arrived 
at and bill of lading and invoice quantities determined, and all reason- 
able facilities for supervising and checking the drawing of samples 
from which the quality of any crude petroleum to be delivered here- 
under shall be ascertained-and the drawing of reference samples. 
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Should the Buyers fail to have a representative present at any 
measurement, sampling or inspection of crude petroleum at which 
pursuant to the foregoing provisions of this Clause they shall be 
entitled to have a representative present the Sellers shall proceed with 
the measurement, sampling, or inspection, as the case may be, and their 
certificate of quantity or quality, as the case may be, made in accord- 
ance with the provisions of this Clause shall be binding and conclusive 
on the Buyers. 


(d) The Buyers shall have the right at any time and from time 
to time by giving the Sellers at least ten (10) days’ prior notice, to have 
the measurement, sampling and inspection of any crude petroleum 
delivered hereunder performed by an independent expert petroleum 
inspector, in lieu of having it done by the Sellers’ representative in 
the presence of the Buyers’ representative as heretofore provided in 
this Clause. Such independent expert petroleum inspector shall be 
agreed upon by the parties or, failing agreement, shall be chosen by 
the President for the time being of the British Institute of Petroleum. 
In such a case the certificates of quantity and quality of the independent 
expert petroleum inspector shall be final and conclusive with respect 
to both the Sellers and the Buyers and they shall equally bear the fees 
of the independent expert petroleum inspector. 


‘ 


(e) All tests for quality referred to in this Article shall, except 
as may be otherwise provided herein, be made in accordance with the 
latest Standard Methods of the British Institute of Petroleum which 
shall be available in official publications of the Institute at the date of 
delivery hereunder. All certificates of quality which shall be made 
pursuant to the foregoing provisions of this Clause shall state the H2S 
content of the crude petroleum to which such certificates relate, the 
B. S. & W. content by volume of such crude petroleum, and in the case 
of Iranian Export Grade crude petroleum only the Hard Asphalt 
content by weight which latter two contents shall be determined in 
accordance with the method specified in Clause 5 hereof. 
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(f) Calculations to convert measurements by volume to weight 
for purposes connected herewith shall, in respect of Iranian crude petro- 
leum, be made in accordance with the method from time to time used by 
the Sellers for the purpose of determining the royalty payable to the 
Iranian Government and in respect of Kuwait crude petroleum in 
accordance with the method from time to time used by the Kuwait 
Oil Company Limited for the purpose of determining the royalty 
payable to the Shaikh of Kuwait. The Sellers shall keep the Buyers 
advised as to the said methods and as to any changes therein, but the 
inadvertent failure of the Sellers to do so at any time shall not con- 
stitute a breach of this Agreement, provided that the Sellers correct 
such failure as soon after its discovery as reasonably possible. 


CLAUSE 10. 


(a) THE Buyers shall furnish the Sellers with an estimated pro- 
gramme of loadings hereunder, calendar month by calendar month, each 
monthly estimate to be given not later than the first day of the month 
preceding that to which the estimate shall apply. 

Where any vessel originally nominated to load in one calendar 
month has subsequently been withdrawn or has been so delayed as to 
be unable to arrive at the loading point in that month a note to that 
effect shall be included in the estimate to be furnished by the Buyers 
of their programme of loadings in the next succeeding month. 


(b) Within seven (7) days after receipt of the Buyers’ said 
estimate for each month the Sellers shall furnish the Buyers with a 
preliminary and provisional statement of the loading point or points 
at which the Buyers’ tank ships will be loaded during the month in 
question. The definitive allocation of each tank ship to its loading 
point will then be made by the Sellers subsequent to the individual 
nomination of the ship by the Buyers and as soon thereafter as in the 
opinion of the Sellers it shall be reasonably practicable to determine 
the allocation. 
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(c) The Buyers shall give the Sellers notice at least twenty-one 
(21) days prior to the expected arrival of each vessel at the loading 
point, of the name of the vessel and date of probable arrival and, if 
the Sellers are to prepare shipping documents the Buyers shall at 
least seven (7) days prior to the expected arrival of each vessel furnish 
to the Sellers or their agents full instructions regarding each vessel, 
the preparation and destination of its bills of lading and orders for 
the port of discharge or first port of discharge if more than one. 

If subsequent to the receipt of the notice given in accordance with 
the foregoing for any vessel its expected arrival date shall alter from 
that originally indicated by more than ten (10) days the Buyers shall 
notify the Sellers of the new expected arrival date of the vessel failing 
which the Sellers shall, notwithstanding the provisions of Clause 11 
hereof, not be liable to the Buyers for any demurrage sustained by the 
said vessel at the loading port. 

Notwithstanding anything contained in Clause 14 hereof running 
hours shall in no case begin under Clause 11 hereof if notice has not 
been given by the Buyers in accordance with the provisions of the 
present Clause unless the Sellers shall actually have begun loading 
without protest as to the insufficiency of the notice. 


(d) Each vessel which is to be loaded at Fahaheel shall report to 
the Kuwait Oil Company Limited there and each vessel which is to be 
loaded at Abadan or Mashur shall report to the Sellers at Abadan 
at least forty-eight (48) hours before arrival, stating the hour of prob- 
able arrival. Upon arrival at the loading point, or as near thereto 
as the vessel may safely get (always afloat) each vessel shall give six 
(6) hours’ notice of readiness. 


CLAUSE II. 


(a) Eacu of the Buyers’ vessels nominated to load hereunder 
shall be loaded at a place to be indicated by the Sellers or their repre- 
sentative, which a vessel drawing not more than thirty-two (32) feet 


ee 
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in salt water can safely reach, where she can lie always safely afloat, 
and from which, except as hereinafter provided in this Clause, she 
can safely depart when loaded. It is understood and accepted by the 
Buyers that when the Sellers shall find it necessary to give delivery 
at Abadan, the loading of any of the Buyer’s vessels there may have 
to be completed by lightering outside the Shatt-el-Arab bar. In the 
event that such lighterage is required it shall be provided at the 
expense of the Sellers so long as the maximum loaded draught of the 
Buyers’ vessel does not exceed 30 feet in salt water. When the 
maximum loaded draught of the Buyers’ vessel does exceed 30 feet in 
salt water any lighterage incurred shall be for account of the Buyers 
and shall be charged at the rate of 5s. per ton of crude petroleum 
lightered. 


(b) The Sellers shall load each of the Buyers’ vessels (Sundays 
and local and general holidays excepted, unless used), weather permit- 
ting, at an average rate of not less than 


(1) 200 tons per running hour in the case of vessels not exceeding 
17,000 tons summer deadweight 


(ii) 300 tons per running hour in the case of vessels with a 
summer deadweight in excess of 17,000 tons, 


or at such greater average rate as may hereafter from time to time be 
used generally by the Sellers for the purpose of determining their 
liability for demurrage with respect to the loading of tank ships at the 
loading point or points in question. Running hours, subject to sub- 
clause (c) of Clause 10 hereof, shall commence when the vessel shall 
start to load, or, on the expiration of the six (6) hours’ notice of readi- 
ness, berth or no berth, whichever shall first occur, and shall continue 
without interruption until the vessel shall have completed loading. If 
lighterage shall be necessary, the time required to move the vessel to the 
lighterage point, after it shall have finished loading to bar draught, plus 
any time lost by the vessel’s own inability to move, shall not count as 
running hours. If regulations of the Buyers or of the owner of the 
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vessel or of port authorities shall prohibit loading at night, time so 
lost shall not count as running hours, but if the Sellers or the Kuwait 
Oil Company Limited shall prohibit loading at night, time so lost shall 
count as running hours. If the vessel shall, for any cause whatsoever, 
be unable to receive the cargo at the aforesaid average rate, the Sellers’ 
obligation hereunder shall be reduced to loading the vessel at the 
average rate at which she shall be capable of taking the cargo, subject 
to the exceptions specified above. 


(c) If the vessel shall not be loaded within the period provided 
for in sub-clause (b) of this Clause demurrage shall be paid by the 
Sellers at the applicable rate as hereinafter provided. The applicable 
rate shall be the current market rate, if any, for the time being in effect 
for single voyage charter parties of tank ships of the type and size in 
question. If the parties shall fail to agree as to the existence, or 
amount, of such current market rate then, without reference to arbitra- 
tion, the question shall be referred to and determined by an experienced 
ship’s broker to be agreed upon by the parties, and failing agreement 
to be chosen by the President for the time being of the Chamber of 
Shipping of the United Kingdom; and the current market rate, if he 
shall find one to exist, or an equitable demurrage rate as determined 
by him, if he shall find that no current market rate exists, shall con- 
stitute the applicable rate, and his determination thereof shall be final. 
If demurrage shall be caused by fire at the installations of the Sellers 
or of the Kuwait Oil Company, Limited or by breakdown of the 
machinery of the Sellers or of the Kuwait Oil Company, Limited, the 
rate at which demurrage shall be payable by the Sellers shall be half 
that which would otherwise have been payable in accordance with the 
terms of this Clause. 


CLAUSE 12. 


(a) EITHER party shall have the right, upon notice to the other, 
to assign this Agreement to any subsidiary company of such party. 
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If either party hereto shall assign this Agreement such party shall 
remain liable for due performance thereof in accordance with its terms, 
whether or not it shall be thereafter further assigned. 


2) 


All the terms, conditions and covenants of this Agreement 


shall enure to the benefit of and be binding upon the parties and their 
respective successors and assignees. 


CLAUSE 13. 


NOTWITHSTANDING the provisions in that regard contained else- 
where herein (including specifically the provisions of Clause 14 hereof ) 
the parties shall each have respectively the following rights to terminate 
this Agreement. 

The Sellers shall have the right on giving notice to terminate this 
Agreement forthwith in the event that :-— 


(a) 


(b) 


the Buyers during any continuous period of six months shall 
fail to take delivery of at least one half of the quantity deliver- 
able for that period pursuant to Clause 4 hereof, without, 
however, for the purpose of ascertaining such quantity taking 
into account the tolerance of 10% plus or minus provided for 
in the said Clause 4, or 


the Buyers shall be in default for thirty (30) days in making 
any payment due to the Sellers under Clause 8 hereof. 


The Buyers shall have the right on giving notice to terminate this 
Agreement forthwith in the event that :— 


(c) 


the Sellers during any continuous period of six months shall 
fail to give delivery of at least one half of the quantity deliver- 
able for that period pursuant to Clause 4 hereof, without, 
however, for the purpose of ascertaining such quantity taking 
into account the tolerance of 10% plus or minus provided for 
in the said Clause 4. 
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Termination by either party under this Clause shall be without 
prejudice to any rights of either party under this Agreement already 
accrued as at the date of such termination. 


CLAUSE 14. 


NO failure or omission to carry out and observe any of the stipu- 
lations or conditions of this Agreement shall except as herein expressly 
provided to the contrary give rise to any claim against either party 
or be deemed a breach of this Agreement if such failure or omission 
arises from any cause reasonably beyond the control of either party. 
Without perjudice to the generality of the foregoing the following 
shall be deemed to be included as causes reasonably beyond the control 
of the parties, namely :-— 


War, acts of the public enemy or of belligerents, sabotage, block- 
ade, revolution, insurrection, riot, disorder, arrest or restraint of 
princes, rulers or peoples, expropriation by governmental authority, 
requisition, confiscation, nationalisation of the petroleum industry or 
any part thereof, allocation of sources of supply or of marketing areas 
by governmental direction or as a result of agreement between 
governments, rationing, interference by, or restriction or onerous 
regulations imposed by civil or military authorities, whether legal or 
de facto and whether purporting to act under some constitution, 
decree, law, or otherwise, Act of God, fire, frost, earthquake, storm, 
lightning, tide, tidal wave, flood, perils of the sea, accidents of navi- 
gation, breakdown or injury to ships, accidents to or closing of 
harbours, docks, canals, or other assistances to or adjuncts of shipping 
and navigation, loss of tanker tonnage due to sinkings by belligerents 
or to governmental taking, whether or not by formal requisition, 
epidemic, quarantine, embargoes or other export or import restric- 
tions, strikes, lockouts or other labour disturbances, explosions, acci- 


dents by fire or otherwise to wells, pipes, storage facilities, refineries, 
installations, machinery, or to transportation or distribution facilities 
or equipment. 
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CLAUSE 15. 


(a) Except as otherwise provided herein, if any difference or 
dispute shall arise between the parties hereto, particularly as to the 
interpretation of this Agreement or as to the rights or liabilities of 
either party hereunder, or as to any matters arising out of this Agree- 
ment or connected therewith, the question shall, failing any agreement 
to settle it in any other way, be referred to two arbitrators, one to be 
chosen by the Sellers and the other by the Buyers, and the Umpire. 


(b) Arbitration, pursuant to sub-clause (a) of this clause shall 
be held in England and the provisions of the Arbitration Acts of 
1889 to 1934 or any statutory modification or re-enactment thereof for 
the time being in force shall be applicable. 


(c) Except as otherwise provided herein, whenever in this Agree- 
ment it is provided that any agreement, act, matter, or thing is to be 
made or done by or between the parties or their representatives 
(whether by or after agreement or conference between the parties or 
their representatives or not) and the parties or their representatives 
shall fail to agree as to the agreement, act, matter or thing so to be 
made or done, a difference or dispute shall be deemed to have arisen 
between the parties which shall be referable at the instance of either 
party to arbitration under sub-clause (a) and (b) of this Clause, and 
the arbitrators shall have power to make any agreement to be made 
between the parties and to declare what acts, matters, or things are 
to be done. 


CLAUSE 16. 


(a) ALL notices, statements and other communications to be given, 
submitted or made hereunder by either party to the other shall, unless 
otherwise provided herein, be sufficiently given if in writing and sent 
by registered post, postage paid, or by telegraph, radio or cable to the 
address of the other party specified in sub-clause (b) of this Clause, 
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and shall be deemed to have been given, submitted or made on the day 
on which such notices, statements or other communications ought to 
have been delivered in due course of postal, telegraphic or radio com- 
munication. 


(b) Unless otherwise specified herein, or by fifteen (15) days’ 
notice in writing by the Sellers to the Buyers the address of the Sellers 
to which notices, statements, or other communications may be mailed 
or sent by telegraph, as aforesaid, shall be Britannic House, Finsbury 
Circus, London, E.C.2., England, and the address to which notices, 
statements, or other communications may be sent by radio or cable, as 
aforesaid, shall be Angliran, London. Unless otherwise specified 
herein, or by fifteen (15) days’ notice in writing by the Buyers to the 
Sellers the address of the Buyers to which notices, statements, or other 
communications may be mailed or sent by telegraph as aforesaid, shall 
be 26 Broadway, New York 4, N. Y., U. S. A., and the address to 
which notices, statements, or other communications may be sent by 
radio or cable, as aforesaid, shall be Sovac, New York. 


CLAUSE 17. 


Tuis Agreement shall be deemed to have been made in England 
and shall be construed to take effect in accordance with English Internal 
Law to the exclusion of all other legal systems, and the parties submit 
to the jurisdiction of the English Courts with respect to any actions 
at law, suits in equity, or legal proceedings, between the parties hereto, 
in connection with this Agreement or arising out of or because of this 
Agreement, and agree that the English Courts shall have exclusive 
jurisdiction over any such actions at law, suits in equity or legal 
proceedings. 

The parties hereto are, for the purpose of accepting service of any 
summons, writ or other process requiring to be served on them respec- 
tively in connection with any such actions at law, suits in equity or 
legal proceedings, to be deemed to be domiciled in the City of London 
at the addresses following :— 





: 
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The Sellers at Britannic House aforesaid ; 
The Buyers at the office of Messrs. Allen and Overy, 
Solicitors, 
or of their successors in business; 


and the parties hereto agree that any such summons, writ or other 
process may be served at the said respective addresses and that Messrs. 
Allen and Overy or their successors in business as the case may be 
are authorized to accept service on behalf of the Buyers and that such 
service shall be deemed to be good service. 
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ANNEXE I. 


BrIEF INSPECTION OF 
IRANIAN Export GRADE CRUDE PETROLEUM 
(as referred to in sub-clause (c) of 
Clause 5 of the within written Agreement. ) 


Gravity specific 


A.P.I. 
Percentage distilling to: 
150°C. 
200°C. 
300°C. 
Sulphur 
B.S. & W. 


Vapour Pressure (Reid) 
HeS Content 


859 
33° 


17.5% 
27.5% 
48.0% 
1.4% 
10% maximum 


10 lbs. maximum 


0.02% maximum 
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ANNEXE II. 


BriEF INSPECTION OF 
KuWAIT CRUDE PETROLEUM 
(as referred to in sub-clause (c) of 
Clause 5 of the within written Agreement. ) 


Gravity specific .860 
A.P.I. 33° 
Percentage distilling to: 
150°C. 15% 
200°C. 27% 
300°C. 46% 
Sulphur 2.4% 
B. S. & W. 1.0% maximum 
Vapour Pressure (Reid) 10 Ibs. maximum 
H2S Content free 


IN WITNESS WHEREOF the parties hereto have entered into these 
presents the day and year first hereinbefore stated. 
Signed for and on behalf of 
ANGLO-IRANIAN OIL CoMPANY, LIMITED. 


N. A. Gass 


Signed for and on behalf of 
Socony-VacuuM O11 ComMPANY, INCORPORATED. 


B. B. JENNINGS 








; 








i Document 22 


DATED Sth APRIL 1949 


ANGLO-IRANIAN OIL COMPANY LIMITED 


AND 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 





Agreement 


SUPPLEMENTAL TO AN AGREEMENT DATED 25TH SEPTEMBER, 1947 
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THIS AGREEMENT made this fifth day of April 1949, by and 
between ANGLO-[RANIAN O1L Company, LIMITED, a Company regis- 
tered under the Companies (Consolidation) Act, 1908, of Great Britain 
and having its registered office at Britannic House, Finsbury Circus, 
London (hereinafter called “Seller” ) and Socony-Vacuum O11 Com- 
PANY, INCORPORATED, a Corporation organized under the laws of the 
State of New York, U.S.A. and having an office at 20 Broadway, New 
York, N.Y. (hereinafter called “Buyer’’). 


WiITNESSETH: 


WueErEAs the parties hereto have entered into an Agreement, 
dated 25th September, 1947 (hereinafter called “the Supply Agree- 
ment”) whereby Seller agreed to sell and deliver, and Buyer agreed 
to purchase, and pay for, oil; and 


WuHeErREAs the parties hereto have entered into a Pipe Line Agree- 
ment, dated 23rd March, 1948, to which STANDARD O1L Company and 
Mipp_eE East PIPELINES, LIMITED are also parties, whereby it was 
agreed that a pipe line (hereinafter called the “Pipe Line’) from the 
vicinity of the Persian Gulf to the Eastern shore of the Mediterranean 
should be constructed and operated for the transportation of oil, includ- 
ing that to be purchased by Buyer under the Supply Agreement; and 


WHEREAS the parties hereto desire to make provision to meet the 
contingency that the construction of the Pipe Line may be delayed or 
prevented, and, in the event and for the duration of such contingency, 
to require the delivery of the oil covered by the Supply Agreement to be 
made and taken f.o.b. tank ship in lieu of into the Pipe Line; and 


WHueEreEAs the parties to the Pipe Line Agreement have likewise 
envisaged the possibility that construction of the Pipe Line may be 
delayed or prevented and are about to enter into a certain agreement - 
(hereinafter called the “Supplemental Pipe Line Agreement”) bearing 
even date herewith and intended to make provision for such contingency. 
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Now, THEREFORE, in consideration of the premises and of the 
mutual promises and undertakings herein contained, the parties hereto 
agree as follows: 


PART I 


1. Except to the extent provided in Part II hereof, this Agree- 
ment shall remain in effect so long as the Supply Agreement continues 
in effect and shall terminate at the same time that the Supply Agree- 
ment terminates or is terminated; provided, however, that if the Pipe 
Line and all facilities and appurtenances in connection therewith which 
shall be necessary for the initial operation of the Pipe Line shall be 
completed and ready in all respects for operation on or before Ist 
January, 1952, this Agreement shall on the date on which the Pipe 
Line is thus completed and ready for operation, become null and void 
and be of no further force and effect. 


2. The definition of “Supply Period” contained in Section 1.01 
of the Supply Agreement is hereby amended to read as follows: 


“‘*Supply Period’ shall mean a period of twenty (20) years from 
Ist January, 1952.” 


3. Article II of the Supply Agreement is hereby amended to 
read as follows: 


“ARTICLE II 


TERM OF AGREEMENT 


Section 2.01. This Agreement shall be effective from the date 
first hereinbefore stated and, unless sooner terminated in 
accordance with the provisions of Section 2.02, Section 2.04, 
Section 2.05, Section 9.02 or Section 11.01 hereof, shall re- 
main in effect until the end of the Supply Period, and, if 
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extended as provided in Section 10.04 hereof, for such longer 
period as is therein stated. 


Section 2.02. Subject to the provisions of Section 2.04 and Section 


2.05 hereof, Buyer shall have the right to terminate this 
Agreement either at the end of the tenth year of the Supply 
Period, or at the end-of the fifteenth year of the Supply Period, 
by giving Seller notice of termination at least five (5) years 
prior to the date in question. Provided, always, that any such 
notice of termination shall be subject to the further provisions 
of Section 2.03 hereof. 


Section 2.03. (a) If Buyer shall give Seller notice of termination 


pursuant to Section 2.02 hereof and if Seller shall not give 
notice to Buyer, pursuant to sub-section (d) of Section 5 of 
the Pipe Line Agreement, that Seller elects to purchase the 
shares in the capital of the Pipe Line Company which are 
related to this Agreement, then Buyer, notwithstanding its 
notice of termination, shall have the right, at its option, to 
continue the currency of the Supply Period and keep this 
Agreement in full force and effect until any date not later 
than the tenth anniversary of the Completion Date (as that 
term is used in the Supplemental Pipe Line Agreement ) or the 
fifth anniversary of the date (hereinafter in this Section 2.03 
referred to as the “Nominal Termination Date”) that would, 
pursuant to Buyer’s said notice of termination, have been the 
date of termination of this Agreement, whichever of such 
anniversaries shall first occur. Buyer’s right thus to continue 
the currency of the Supply Period and keep this Agreement 
in full force and effect shall be exercisable by giving notice to 
Seller either 


(1) within six (6) months of Seller’s notice that it does 
not elect to purchase the related shares in the Pipe 
Line Company, or 
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(ii) not later than twelve (12) months before the Nomi- 
nal Termination Date 


whichever of (i) or (ii) is the later. However, Buyer shall, 
after receipt of Seller’s said notice, give Seller notice, at the 
earliest date, not later than the final date aforesaid, that Buyer 
in the reasonable exercise of its discretion considers practic- 
able, as to whether or not Buyer wishes to exercise the right 
thus to continue this Agreement. Such notice that Buyer 
elects thus to continue this Agreement shall state the date up 
to which it is to continue in effect. 


(b) If the said fifth anniversary of the Nominal Ter- 
mination Date shall occur before the said tenth anniversary 
of the Completion Date and if Buyer shall have elected, pursu- 
ant to the foregoing provisions of this Section 2.03 to continue 
this Agreement in effect up to such fifth anniversary, then, 
unless Seller shall have exercised its right, pursuant to sub- 
section (ii) of Section C of Article II of the Supplemental 
Pipe Line A; -eement, to acquire the related shares on the 
said fifth anniversary, Buyer shall have the further right, at 
its option, to continue the currency of the Supply Period and 
keep this Agreement in full force and effect until any date 
not later than the said tenth anniversary. Such further right 
shall be exercisable by notice from Buyer to Seller given either 


(i) within six (6) months of Seller’s notice that it does 
not elect to purchase the related shares in the 
Pipe Line Company, or 


(ii) not later than twelve (12) months before the said 
fifth anniversary of the Nominal Termination Date 


whichever of (i) or (11) is the later. However, Buyer shall, after 
receipt of Seller’s said notice, give Seller notice, at the earliest 
date, not later than the final date aforesaid, that Buyer in the 
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reasonable exercise of its discretion considers practicable, as to 
whether or not Buyer wishes to exercise its right thus to continue 
this Agreement. Such notice that Buyer elects thus to continue 
this Agreement shall state the date up to which it is to continue 
in effect. 


Section 2.04. (a) If the Pipe Line Agreement is terminated, pur- 
suant to Article III of the Supplemental Pipe Line Agreement, 
this Agreement shall terminate on 31st December, 1961. 


(b) If the Pipe Line Agreement is not terminated, pur- 
suant to Article III of the Supplemental Pipe Line Agreement 
then, subject to the provisions of Section 2.05 hereof, this 
Agreement shall remain in full force and effect, except that 
Buyer shall be deemed to have waived its right, pursuant to 
Section 2.02 hereof, to terminate this Agreement at the end 
of the tenth year of the Supply Period. 


Section 2.05. (a) If the Pipe Line Agreement is terminated pur- 
suant to Article 1V of the Supplemental Pipe Line Agreement 
then this Agreement shall terminate on 31st December, 1966. 


(b) If the Pipe Line Agreement is not terminated pur- 
suant to Article IV of the Supplemental Pipe Line Agreement. 
then this Agreement shall remain in full force and effect, 
except that if, pursuant to Article IV of the Supplemental Pipe 
Line Agreement, Buyer shall have agreed in writing that the 
Pipe Line project should proceed, Buyer shall be deemed to 
have waived its right pursuant to Section 2.02 hereof, to 
terminate this Agreement at the end of the fifteenth year of 
the Supply Period.” 


PART II 


The terms and provisions of this Part II shall remain in force and 
effect until, but only until, (a) the Pipe Line and all the facilities and 
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appurtenances in connection therewith which shall be necessary for the 
initial operation of the Pipe Line shall have been completed and ready 
in all respects for operation, or (b) the termination of the Supply 
Agreement, whichever event shall first occur, and while, but only while, 
such terms and provisions are thus in force and effect, they are intended 
to modify any of the terms or provisions of the Supply Agreement with 
which they are inconsistent and to supplement the terms and provisions 
of the Supply Agreement. 


1. All oil to be sold and delivered under the Supply Agreement 
shall be delivered and accepted f.o.b. tank ships on all of the terms and 
conditions of the Supply Agreement which are applicable to the sale and 
delivery of oil f.o.b. tank ship, except in so far as such terms and condi- 
tions are hereby, expressly or by necessary implication, modified and 
supplemented. 


2. The quantity of oil deliverable f.o.b. tank ship in each year of 
the Supply Period, or during the year of extension for which provision 
is made in Section 10.04 of the Supply Agreement, shall be delivered 
and accepted in approximately equal monthly quantities during the year 
in question, and Buyer shall use all reasonable efforts to arrange its 
liftings so that Buyer’s tank ships shall present themselves for loading 
each monthly quantity in approximately equal amounts in the first half 
and in the second half of the month in question. 


3. Except as hereinafter provided in this Section 3 and in Section 
4 of this Part II deliveries of Iranian oil f.o.b. tank ships shall be made 
at Mashur and Seller shall not be under obligation to give nor shall 
Seller require Buyer to accept delivery at Abadan; provided, however, 
that during any period in which through breakdown of facilities at 
Mashur or interruption of supplies to Mashur not due to Seller’s fault 
Seller shall be unable to deliver from Mashur, Seller shal] have the 
right to require Buyer to take delivery during such period at Abadan. 
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Provided further that Seller, upon reasonable notice to Buyer, 
may require Buyer to accept delivery of Iranian oil at any Iranian 
port on the Persian Gulf other than Abadan or Mashur which shall have 
facilities not inferior to those which would, pursuant to Article V 
of the Supply Agreement, be applicable to delivery at Mashur in 
regard to depth of water, loading rates, despatch and safety of vessels, 
such other port being hereinafter referred to as the “alternate port”. 

Nothing expressed or implied in this Agreement shall, however, 
entitle Buyer to require Seller to give delivery of any quantity from 
such alternate port (if any) whether or not by so doing Seller would 
(having particular reference to Section 4 and Section 5 of this Part 
II) be able to supply Buyer hereunder with Iranian oil having an 
average quality at least equal to the average of the total gross pro- 
duction in Iran. 


4. If Seller, due to the absence of pipe line facilities for deliver- 
ing oil of some of the Iranian producing fields to the Iranian port 
or ports, other than Abadan, at which deliveries are being made here- 
under, shall be unable in any calendar half year to supply at such 
port or ports oil having an average quality not less than the average 
quality of the total gross production in Iran, Seller shall, to the extent 
that Seller in the reasonable exercise of its discretion considers it 
practicable, having regard to other calls on the then existing facilities 
of Seller for loading tank ships at Abadan and to the need to avoid 
congestion of shipping in the Shatt-el-Arab, give Buyer the option 
of taking delivery of oil at Abadan during the half year in question. 


5. In so far as Seller due to the absence of pipe line facilities for 
delivering oil of some of the Iranian producing fields to the Iranian 
port or ports, other than Abadan, at which deliveries are being made 
hereunder, shall be unable in any calendar half year to supply at such 
port or ports oil having an average quality not less than the average 
quality of the total gross production in Iran, Seller’s obligation as 
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regards the quality of Iranian oil deliverable to Buyer during the half 
year in question shall be satisfied as follows :— 


(a) in respect of oil delivered f.o.b. tank ships at Mashur the 
quality deliverable shall be not less than (i) the average 
quality for the time being of oil being produced from the Agha 
Jari field or (ii) the average quality of the oil then being 
generally supplied by Seller at Mashur to other customers for 
normal refining purposes, whichever of (i) or (ii) is the 
superior ; 


(b) in respect of oil delivered f.o.b. tank ships at the alternate 
port (if any) the quality deliverable shall be not less than (i) 
the quality deliverable at Mashur pursuant to (a) of this 
Section 5 or (ii) the quality being generally supplied by Seller 
at such alternate port to other customers for normal refining 
purposes, whichever of (i) or (ii) is the superior. 


However if oil shall be delivered hereunder f.o.b. tank ships at Abadan 
(whether in consequence of the provisions of Section 3 or of Section 
4 of this Part II) then to the extent that oil is so delivered Seller, after 
taking into account the requirements of Seller and Seller’s other cus- 
tomers as well as those of Buyer, shall make all reasonable efforts to 
deliver to Buyer at Abadan oil of a quality which shall cause the average 
quality of Iranian oil delivered to Buyer hereunder in the calendar half 
year in question to approach as closely as possible the average quality 
of the total gross production in Iran. 

If, and to the extent that, Seller complies with the provisions of 
this Section 5, Buyer shall not be entitled, pursuant to Section 4.03 of 
the Supply Agreement, to any financial adjustment in respect of the 
quality of Iranian oil. 


6. Nothing expressed or implied in Section 5 of this Part IT shall 
be construed 
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(a) to release Seller from the provisions of the following Sec- 
tions of the Supply Agreement: 


(i) Section 4.01 in so far as it relates solely to under- 
takings as regards separation of Iranian oil at atmos- 
pheric pressure and the time such oil shall remain in free 
vented storage tanks; 


(ii) Section 4.04 in so far as it relates to deliveries f.o.b. 
tank ship; 


(iii) Section 4.05; 
(iv) Section 4.06; or 


(b) to give Buyer the right to require, or to impose on Seller 
the obligation to supply Iranian oil which shall have, in any 
calendar half year, an average quality in excess of the average 
quality of the total gross production in Iran. 


7. In order that Buyer may be in a position to determine whether 
or not Seller is complying with the provisions of Section 5 of this Part 
IT, Seller shall keep, in addition to the records required by Section 8.07 
of the Supply Agreement, during the time specified in that Section, 
adequate records of the quality of oil being generally supplied by Seller 
at Mashur and at the alternate port (if any) to other customers for 
normal refining purposes and Buyer shall be entitled from time to time, 
upon request to receive from Seller copies of such records. Any such 
information shall be governed by the provisions of Section 8.08 of the 
Supply Agreement. 


8. If in any year of the Supply Period during which f.o.b. tank 
ship deliveries are made and accepted in accordance with this Part II, 
more than five per cent (5%) of the quantity deliverable in the year in 
question pursuant to the Supply Agreement is shipped by Buyer to 
destinations East of Suez, then the price for each cargo of such excess 
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quantity shall be Seller’s established spot cargo price f.o.b. tank ship 
for shipment to destinations East of Suez in effect at the Persian Gulf 
port at which the particular delivery was made, at the time at which 
such delivery was made. 

For the purposes of this Section the term “destinations East of 
Suez” shall mean destinations in the Eastern Hemisphere either (i) 
east of longitude 60° East or (ii) both east of longitude 15° East and 
south of latitude 30° 30’ North. 


9. Notwithstanding Section 10.02(4) of the Supply Agreement, 
Seller’s obligation to deliver oil hereunder in the event of, and during 
any period of, force majeure as defined in Section 10.03 of the Supply 
Agreement shall, subject as hereinafter provided in this Section 9, be 
determined in accordance with the provisions of Section 10.02(1) of 
the Supply Agreement. Provided, however, that if thus applying the 
provisions of Section 10.02(1) of the Supply Agreement would, by 
reason of the fact that there may, at the time in question, be no pipeline 
connections between certain of the Iranian producing fields, and the 
loading point at Mashur, operate inequitably as regards Seller in a way 
which would not have occurred had Seller then been in a position to make 
delivery into the Pipe Line, as contemplated by the Supply Agreement, 
then, within one (1) month of a request by Seller, the parties hereto 
shall confer for the purpose of agreeing an equitable adjustment of the 
procedure prescribed in Section 10.02(1) of the Supply Agreement, or 
of agreeing an equitable alternative thereto and, failing agreement, 
either on the alleged inequity as regards Seller or on such equitable 
adjustment or alternative, the matter shall be referred to arbitration in 
accordance with the provisions of Article X XII of the Supply Agree- 
ment. 


PART III 


1. Nothing in this Agreement contained shall in any way affect 
the obligations of the parties to the Pipe Line Agreement, other than 
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Middle East Pipelines, Limited, to procure the latter to proceed with the 
construction of the Pipe Line as promptly as circumstances permit. 


2. Any of the terms used herein which have been defined in the 
Supply Agreement or used therein with a particular significance shall 
have the same meaning where used herein. 

3. All of the terms, conditions and provisions of the Supply Agree- 
ment shall remain in force and effect except to the extent herein ex- 
pressly or by necessary implication, modified or supplemented or both 
modified and supplemented. 


IN WITNESS WHEREOF the parties have entered into these presents the 
day and year first hereinbefore stated. 


Signed for and on behalf of 
ANGLO-IRANIAN O1L CoMPANY, LIMITED 


[Stamp] 
FREDERICK G. C. Morris 


Signed for and on behalf of 


Socony-VacuuM OIL CoMPANY, INCORPORATED 


B. B. JENNINGS 
President 
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DATED 5TH APRIL, 1949 


ANGLO-IRANIAN OIL COMPANY, LIMITED 


AND 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 


Agreement 


Supplemental to an Agreement dated Ist March, 1948 
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THIS AGREEMENT made this fifth day of April, 1949, by and 
between ANGLO-IRANIAN O1L Company, LIMITED, a Company regis- 
tered under the Companies (Consolidation) Act, 1908, of Great Britian 
and having its registered office at Britannic House, Finsbury Circus, 
London (hereinafter called “Seller” ) and Socony-Vacuum O11 Com- 
PANY, INCORPORATED, a Corporation organized under the laws of the 
State of New York, U. S. A. and having an office at 26 Broadway, 
New York, N. Y. (hereinafter called “Buyer” 


WITNESSSETH : 


WHEREAS the parties hereto have entered into an Agreement, 
dated 1st March, 1948 (hereinafter called “the Supply Agreement” ) 
whereby Seller agreed to sell and deliver, and Buyer agreed to purchase, 
and pay for, oil; and 


WHEREAS the parties hereto have entered into a Pipe Line Agree- 
ment, dated 23rd March, 1948, to which STANDARD Or ComPAny and 
MippLe East Piperines, Limirep are also parties, whereby it was 
agreed that a pipe line (hereinafter called the “Pipe Line’) from the 
vicinity of the Persian Gulf to the Eastern shore of the Mediterranean 
should be constructed and operated for the transportation of oil, includ- 
ing that to be purchased by Buyer under the Supply Agreement; and 


WueEnrEAs the parties hereto desire to make provision to meet 
the contingency that the construction of the Pipe Line may be delayed 
or prevented, and, in the event and for the duration of such contingency, 
to require the delivery of the oil covered by the Supply Agreement 
to be made and taken f.o.b. tank ship in lieu of into the Pipe Line; and 


WHEREAS the parties to the Pipe Line Agreement have likewise 
envisaged the possibility that construction of the Pipe Line may be 
delayed or prevented and are about to enter into a certain agreement 
(hereinafter called the “Supplemental Pipe Line Agreement’’) bearing 
even date herewith and intended to make provision for such contingency. 
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Now, THEREFORE, in consideration of the premises and of the 
mutual promises and undertakings herein contained, the parties hereto 
agree as follows: 


PART I 


1. Except to the extent provided in Part II hereof, this Agreement 
shall remain in effect so long as the Supply Agreement continues in 
effect and shall terminate at the samme time that the Supply Agreement 
terminates or is terminated; provided, however, that if the Pipe Line 
and all facilities and appurtenances in connection therewith which shall 
be necessary for the initial operation of the Pipe Line shall be completed 
and ready in all respects for operation on or before Ist January, 1952, 
this Agreement shall on the date on which the Pipe Line is thus 
completed and ready for operation, become null and void and be of 
no further force and effect. 


2. The definition of “Supply Period” contained in Section 1.01 
of the Supply Agreement is hereby amended to read as follows: 


“* “Supply Period’ shall mean a period of twenty (20) years from 
Ist January, 1952.” 


3. Article II of the Supply Agreement is hereby amended to read 
as follows: 


“ARTICLE II 
TERM OF AGREEMENT 


SECTION 2.01. This Agreement shall be effective from the date 
first hereinbefore stated and, unless sooner terminated in accord- 
ance with the provisions of Section 2.02, Section 2.04, Section 2.05, 
Section 9.02 or Section 11.01 hereof, shall remain in effect until 
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the end of the Supply Period, and, if extended as provided in Sec- 
tion 10.04 hereof, for such longer period as is therein stated. 


Section 2.02. Subject to the provisions of Section 2.04 and 
Section 2.05 hereof, Buyer shall have the right to terminate this 
Agreement either at the end of the tenth year of the Supply Period, 
or at the end of the fifteenth year of the Supply Period, by giving 
Seller notice of termination at least five (5) years prior to the date 
in question. Provided, always, that any such notice of termination 
shall be subject to the further provisions of Section 2.03 hereof. 


Section 2.03. (a) If Buyer shall give Seller notice of termina- 
tion pursuant to Section 2.02 hereof and if Seller shall not give no- 
tice to Buyer, pursuant to sub-section (d) of Section 5 of the Pipe 
Line Agreement, that Seller elects to purchase the shares in the 
capital of the Pipe Line Company which are related to this Agree- 
ment, then Buyer, notwithstanding its notice of termination, shall 
have the right, at its option, to continue the currency of the Supply 
Period and keep this Agreement in full force and effect until any 
date not later than the tenth anniversary of the Completion Date 
(as that term is used in the Supplemental Pipe Line Agreement) 
or the fifth anniversary of the date (hereinafter in this Section 
2.03 referred to as the “Nominal Termination Date”) that would, 
pursuant to Buyer’s said notice of termination, have been the 
date of termination of this Agreement, whichever of such anni- 
versaries shall first occur. Buyer’s right thus to continue the 
currency of the Supply Period and keep this Agreement in full 
force and effect shall be exercisable by giving notice to Seller either 


(i) within six (6) months of Seller’s notice that it does not 
elect to purchase the related shares in the Pipe Line 
Company, or 


(ii) not later than twelve (12) months before the Nominal 
Termination Date 
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whichever of (1) or (ii) is the later. However, Buyer shall, after 
receipt of Seller’s said notice, give Seller notice, at the earliest 
date, not later than the final date aforesaid, that Buyer in the 
reasonable exercise of its discretion considers practicable, as to 
whether or not Buyer wishes to exercise the right thus to continue 
this Agreement. Such notice that Buyer elects thus to continue 
this Agreement shall state the date up to which it is to continue 
in effect. 


(b) If the said fifth anniversary of the Nominal Termina- 
tion Date shall occur before the said tenth anniversary of the 
Completion Date and if Buyer shall have elected, pursuant to the 
foregoing provisions of this Section 2.03 to continue this Agree- 
ment in effect up to such fifth anniversary, then, unless Seller 
shall have exercised its right, pursuant to sub-section (ii) of 
Section C of Article II of the Supplemental Pipe Line Agreement, 
to acquire the related shares on the said fifth anniversary, Buyer 
shall have the further right, at its option, to continue the currency 
of the Supply Period and keep this Agreement in full force and 
effect until any date not later than the said tenth anniversary. Such 
further right shall be exercisable by notice from Buyer to Seller 
given either 


(1) within six (6) months of Seller’s notice that it does not 
elect to purchase the related shares in the Pipe Line 
Company, or 


(ii) not later than twelve (12) months before the said fifth 
anniversary of the Nominal Termination Date 


whichever of (i) or (ii) is the later. However, Buyer shall, after 
receipt of Seller’s said notice, give Seller notice, at the earliest 
date, not later than the final date aforesaid, that Buyer in the 
reasonable exercise of its discretion considers practicable, as to 
whether or not Buyer wishes to exercise its right thus to continue 
this Agreement. Such notice that Buyer elects thus to continue 
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this Agreement shall state the date up to which it is to continue in 
effect. 


SECTION 2.04. (a) If the Pipe Line Agreement is terminated, 
pursuant to Article III of the Supplemental Pipe Line Agreement, 
this Agreement shall terminate on 3lst December, 1961. 


(b) If the Pipe Line Agreement is not terminated, pursuant 
to Article III of the Supplemental Pipe Line Agreement then, 
subject to the provisions of Section 2.05 hereof, this Agreement 
shall remain in full force and effect, except that Buyer shall be 
deemed to have waived its right, pursuant to Section 2.02 hereof, 
to terminate this Agreement at the end of the tenth year of the 
Supply Period. 


Section 2.05. (a) If the Pipe Line Agreement is terminated 
pursuant to Article 1V of the Supplemental Pipe Line Agreement 
then this Agreement shall terminate on 31st December, 1966. 


(b) If the Pipe Line Agreement is not terminated pursuant 
to Article IV of the Supplemental Pipe Line Agreement, then this 
Agreement shall remain in full force and effect, except that if, 
pursuant to Article 1V of the Supplemental Pipe Line Agreement, 
Buyer shall have agreed in writing that the Pipe Line project 
should proceed, Buyer shall be deemed to have waived its right 
pursuant to Section 2.02 hereof, to terminate this Agreement at 
the end of the fifteenth year of the Supply Period.” 


PART II 


The terms and provisions of this Part II shall remain in force and 
effect until, but only until, (a) the Pipe Line and all the facilities and 
appurtenances in connection therewith which shall be necessary for 
the initial operation of the Pipe Line shall have been completed and 
ready in all respects for operation, or (b) the termination of the Supply 
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Agreement, whichever event shall first occur, and while, but only while, 
such terms and provisions are thus in force and effect, they are intended 
to modify any of the terms or provisions of the Supply Agreement with 
which they are inconsistent and to supplement the terms and provisions 
of the Supply Agreement. 


1. All oil to be sold and delivered under the Supply Agreement 
shall be delivered and accepted f.o.b. tank ships on all of the terms and 
conditions of the Supply Agreement which are applicable to the sale 
and delivery of oil f.o.b. tank ship, except in so far as such terms and 
conditions are hereby, expressly or by necessary implication, modified 
and supplemented. 


2. The quantity of oil deliverable f.o.b. tank ship in each year 
of the Supply Period, or during the year of extension for which pro- 
vision is made in Section 10.04 of the Supply Agreement, shall be de- 
livered and accepted in approximately equal monthly quantities during 
the year in question, and Buyer shall use all reasonable efforts to 
arrange its liftings so that Buyer’s tank ships shall present themselves 
for loading each monthly quantity in approximately equal amounts in 
the first half and in the second half of the month in question. 


3. Except as hereinafter provided in this Section 3 and in Sec- 
tion 4 of this Part II deliveries of Iranian oil f.o.b. tank ships shall be 
made at Mashur and Seller shall not be under obligation to give nor 
shall Seller require Buyer to accept delivery at Abadan; provided, 
however, that during any period in which through breakdown of facili- 
ties at Mashur or interruption of supplies to Mashur not due to Seller’s 
fault Seller shall be unable to deliver from Mashur, Seller shall have 
the right to require Buyer to take delivery during such period at 
Abadan. 

Provided further that Seller, upon reasonable notice to Buyer, 
may require Buyer to accept delivery of Iranian Oil at any Iranian 
port on the Persian Gulf other than Abadan or Mashur which shall 
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have facilities not inferior to those which would, pursuant to Article V 
of the Supply Agreement, be applicable to delivery at Mashur in regard 
to depth of water, loading rates, despatch and safety of vessels, such 
other port being hereinafter referred to as the “alternate port.” 

Nothing expressed or implied in this Agreement shall, however, 
entitle Buyer to require Seller to give delivery of any quantity from 
such alternate port (if any) whether or not by so doing Seller would 
(having particular reference to Section 4 and Section 5 of this Part IT) 
be able to supply Buyer hereunder with Iranian oil having an average 
quality at least equal to the average of the total gross production in 
Iran. 


4. If Seller, due to the absence of pipe line facilities for delivering 
oil of some of the Iranian producing fields to the Iranian port or ports, 
other than Abadan, at which deliveries are being made hereunder, 
shall be unable in any calendar half year to supply at such port or ports 
oil having an average quality not less than the average quality of the 
total gross production in Iran, Seller shall, to the extent that Seller in 
the reasonable exercise of its discretion considers it practicable, having 
regard to other calls on the then existing facilities of Seller for loading 
tank ships at Abadan and to the need to avoid congestion of shipping 
in the Shatt-el-Arab, give Buyer the option of taking delivery of oil 
at Abadan during the half year in question. 


5. In so far as Seller due to the absence of pipe line facilities for 
delivering oil of some of the Iranian producing fields to the Iranian port 
or ports, other than Abadan, at which deliveries are being made here- 
under, shall be unable in any calendar half year to supply at such port 
or ports oil having an average quality not less than the average quality 
of the total gross production in Iran, Seller’s obligation as regards the 
quality of Iranian oil deliverable to Buyer during the half year in 


question shall be satisfied as follows :— 
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(a) in respect of oil delivered f.o.b. tank ships at Mashur the 
quality deliverable shall be not less than (i) the average 
quality for the time being of oil being produced from the 
Agha Jari field or (ii) the average quality of the oil then 
being generally supplied by Seller at Mashur to other customers 
for normal refining purposes, whichever of (i) or (ii) is 
the superior ; 


(b) in respect of oil delivered f.o.b. tank ships at the alternate 
port (if any) the quality deliverable shall be not less than (1) 
the quality deliverable at Mashur pursuant to (a) of this 
Section 5 or (ii) the quality being generally supplied by Seller 
at such alternate port to other customers for normal refining 
purposes, whichever of (i) or (ii) is the superior. 


However if oil shall be delivered hereunder f.o.b. tank ships at Abadan 
(whether in consequence of the provisions of Section 3 or of Section 4 
of this Part I1) then to the extent that oil is so delivered Seller, after 
taking into account the requirements of Seller and Seller’s other 
customers as well as those of Buyer, shall make all reasonable efforts 
to deliver to Buyer at Abadan oil of a quality which shall cause the 
average quality of Iranian oil delivered to Buyer hereunder in the 
calendar half year in question to approach as closely as possible the 
average quality of the total gross production in Iran. 

If, and to the extent that, Seller complies with the provisions 
of this Section 5, Buyer shall not be entitled, pursuant to Section 4.03 
of the Supply Agreement, to any financial adjustment in respect of the 
quality of Iranian oil. 


6. Nothing expressed or implied in Section 5 of this Part IT shall 
be construed 


(a) to release Seller from the provisions of the following Sections 
of the Supply Agreement: 


(1) Section 4.01 in so far as it relates solely to undertakings 
as regards separation of Iranian oil at atmospheric pres- 
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sure and the time such oil shall remain in free vented 
storage tanks; 


(ii) Section 4.04 in so far is it relates to deliveries f.o.b. tank 
ship; 


(iii) Section 4.05; 
(iv) Section 4.06; or 


(b) to give Buyer the right to require, or impose on Seller the 
obligation to supply Iranian oil which shall have, in any 
calendar half year, an average quality in excess of the average 
quality of the total gross production in Iran. 


7. In order that Buyer may be in a position to determine whether 
or not Seller is complying with the provisions of Section 5 of this 
Part II, Seller shall keep in addition to the records required by Section 
8.07 of the Supply Agreement, during the time specified in that Section, 
adequate records of the quality of oil being generally supplied by Seller 
at Mashur and at the alternate port (if any) to other customers for 
normal refining purposes and Buyer shall be entitled from time to time, 
upon request to receive from Seller copies of such records. Any such 
information shall be governed by the provisions of Section 8.08 of the 
Supply Agreement. 


8. If in any year of the Supply Period during which f.o.b. tank 
ship deliveries are made and accepted in accordance with this Part II, 
more than five per cent (5%) of the quantity deliverable in the year 
in question pursuant to the Supply Agreement is shipped by Buyer 
to destinations East of Suez, then the price for each cargo of such excess 
quantity shall be Seller’s established spot cargo price f.o.b. tank ship 
for shipment to destinations East of Suez in effect at the Persian 
Gulf port at which the particular delivery was made, at the time at 
which such delivery was made. 

For the purposes of this Section the term “destinations East of 
Suez’’ shall mean destinations in the Eastern Hemisphere either (i) east 
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of longitude 60° East or (ii) both east of longitude 15° East and south 
of latitude 30° 30’ North. 


9. Notwithstanding Section 10.02(4) of the Supply Agreement, 
Seller’s obligation to deliver oil hereunder in the event of, and during 
any period of, force majeure as defined in Section 10.03 of the Supply 
Agreement shall, subject as hereinafter provided in this Section 9, be 
determined in accordance with the provisions of Section 10.02(1) 
of the Supply Agreement. Provided, however, that if thus applying 
the provisions of Section 10.02(1) of the Supply Agreement would, 
by reason of the fact that there may, at the time in question, be no 
pipeline connections between certain of the Iranian producing fields, 
and the loading point at Mashur, operate inequitably as regards Seller 
in a way which would not have occurred had Seller then been in a 
position to make delivery into the Pipe Line, as contemplated by the 
Supply Agreement, then, within one (1) month of a request by Seller, 
the parties hereto shall confer for the purpose of agreeing an equitable 
adjustment of the procedure prescribed in Section 10.02(1) of the 
Supply Agreement, or of agreeing an equitable alternative thereto and, 
failing agreement, either on the alleged inequity as regards Seller 
or on such equitable adjustment or alternative, the matter shall be 
referred to arbitration in accordance with the provisions of Article 
XXII of the Supply Agreement. 


10. Article VI of the Supply Agreement is hereby amended to 
read as follows:— 


“ARTICLE VI 
PRICE 


Section 6.01. Subject to the further provisions contained in 
this Article, the price per ton of oil which shall have been delivered 
hereunder f.o.b. tank ship shall be the sum of the following: 


(1) the cost of production per ton in the calendar year in which 
delivery hereunder shall have been made, which for the pur- 
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poses hereof, except as hereinafter provided, shall be the 
cost of production per ton in the same calendar year determined 
under (1) of Section 6.01 of Article VI of the First Purchase 
Agreement; 


the applicable cost of transportation per ton in the calendar 
year in which delivery hereunder shall have been made, which 
for the purposes hereof, except as hereinafter provided, shall 
be the applicable cost of transportation per ton in the same 
calendar year determined under (2) of Section 6.01 of Article 
VI of the First Purchase Agreement ; 


the applicable royalty per ton which shall be determined in 
accordance with the provisions of Part I of the Schedule 
attached hereto, which Schedule shall for all purposes be 
deemed to be a part of this Agreement; and 


an amount (hereinafter in this (4) referred to as the “‘incre- 
ment”) to be agreed by the parties, or determined as herein- 
after provided which shall be either 


(a) an amount equivalent to one third of the amount per 
ton by which the “average open market value of oil 
f.o.b. tank ship Mediterranean terminal,” (as hereinafter 
in Section 6.02 defined), assessed on a day to day basis 
throughout the year shall be in excess of the aggregate 
of 

(i) the cost of production per ton in such calendar 
year as defined in (1) above, 


(ii) the applicable cost of transportation per ton in such 
calendar year as defined in (2) above, 


(iii) the applicable royalty per ton as defined in (3) 
above, and 


(iv) the difference (hereinafter called the “tanker 
freight differential”) between the cost per ton in 
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sterling of transporting oil by tanker from Mashur 
to the United Kingdom and the cost per ton of so 
transporting oil from Haifa to the United King- 
dom as determined in respect of such calendar year 
in accordance with the provisions of Part III, 
and the Annex thereto, of the aforesaid Schedule, 
both of which are hereby made a part of the said 
Schedule 


or 


if during any such calendar year due to the restriction of 
the normal movement of oil in commerce through the Medi- 
terranean or other similar abnormal circumstance: (aa) it 
should not be reasonably practicable to make an assessment 
of such average open market value of oil f.o.b. tank ship 
Mediterranean terminal, or (bb) the assessment of such 
average open market value of oil f.o.b. tank ship Mediter- 
ranean terminal would if made give a result not corresponding 
to the normal relationship between such average open market 
value and the value f.o.b. tank ship in representative markets 
elsewhere of oil of a quality similar to the average quality of 
the oil delivered hereunder in such calendar year, then 


(b) the amount of the increment agreed or determined for 
the preceding year unless either party shall notify the 
other in writing within three (3) months after the end 
of the calendar year in respect of which the amount 
of the increment is to be agreed, that it objects to the 
adoption of such amount, or unless such preceding year 
shall be prior to the commencement of the Supply 
Period, and in either of such events then 


(c) a fair and reasonable amount, to be agreed by the parties 
or determined as hereinafter provided in respect of the 
calendar year in question, in lieu of the amount otherwise 








ANTITRUST AND MONOPOLY PROBLEMS 


to be agreed or determined in accordance with (a) or 
(b) hereof, as the case may be. 


PROVIDED that the increment payable under (4) of this Section 6.01 
shall not in any event be less than * or more than * per ton. 


The eventuality has been considered that, because of 
currency conditions, without, for the purposes of this calcula- 
tion, taking into account the destination to which oil may be 
shipped, the average open market value of oil f.o.b. tank 
ship Mediterranean terminal in dollars of the currency of 
the United States of America (hereinafter called “dollars”’), 
(that is, such value determined on the basis of the fair price 
between a willing buyer and a willing seller for payment in 
dollars), may, when converted into sterling at the mean of the 
Bank of England official rates of exchange for the time being 
prevailing, result in a sterling figure which differs from the 
average open market value of oil f.o.b. tank ship Mediter- 
ranean terminal in sterling (that is, such value determined on 
the basis of the fair price between a willing buyer and a 
willing seller for payment in sterling). If such should in fact 
be the result, the said average open market value per ton 
f.o.b. tank ship Mediterranean terminal in the calendar year 
in which delivery hereunder shall have been made shall be 
agreed upon by the parties or, as the case may be, determined 
by the independent expert in the manner provided below on the 
basis of the fair price between a willing buyer and a willing 
seller for payment in dollars and shall be expressed in dollars 
(but such determination of the said average open market 
value in dollars shall take into account only such difference 
from the said average open market value in sterling as shall 
arise from currency conditions and not the difference, if any, 
that may arise from the destination to which the oil in question 
may be shipped), and the increment payable by Buyer pursuant 


*Figures inserted in the two executed originals of this Agreement. 
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to (4)(a@) of this Section 6.01 in respect of oil for which 
payment hereunder is, in accordance with the provisions of 
Article IX hereof, to be made by Buyer in dollars, shall, 
subject as hereafter in this Section 6.01 provided, be an 
amount equivalent to one third of the difference between the 
said average open market value per ton expressed in dollars 
and the aggregate of the sums specified in (i), (ii), (iii) and 
(iv) of (4)(a@) of this Section 6.01, converted into dollars 
at the mean of the Bank of England official rates of exchange 
prevailing on the date on which the property in the oil in 
respect of which the calculation is made hereunder shall have 
passed to Buyer. 

Further, in pursuance of the principle to which considera- 
tion of the foregoing eventuality is directed, any agreement 
reached or determination made of a fair and res sonable 
amount in accordance with (4)(c) of this Section 6.01 shall, 
in respect of oil for which payment hereunder is, in accordance 
with Article IX hereof, to be made by Buyer in dollars, take 
proper account of any disparity between the open market 
value of oil of a quality similar to the average quality of the 
oil delivered hereunder in such year in dollars, and the figure 
in dollars resulting from the conversion into dollars, at the 
mean of the Bank of England official rates of exchange for 
the time being prevailing, of the sterling value of such oil. 


PROVIDED, however, that the amount so payable in dollars shall 
not in any event be less than the dollar equivalent of * per ton 
or more than the dollar equivalent of * per ton when converted 
into dollars at the mean of the Bank of England official rates of 
exchange prevailing on the date on which the property in the oil 
in respect of which the calculation is made hereunder shall have 
passed to Buyer. 





*Figures inserted in the two executed originals of this — being the 
same figures as those inserted on page 14 of the two executed ori 
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If for any reason, in respect of any calendar year, the said 
cost of production per ton or the said applicable cost of transporta- 
tion per ton shall not have been determined under the First Pur- 
chase Agreement, then the cost of production per ton or the 
applicable cost of transportation per ton or both of them, as the 
case may be, shall in respect of such calendar year be determined 
for the purposes hereof in the manner for which provision is made 
in the First Purchase Agreement, whether or not such Agreement 
shall then be in operation. 

If the parties should fail to agree the aforesaid increment 
or any other matter to be agreed by them under (4) of this Section 
6.01 or if any dispute should arise thereunder, then without refer- 
ence to arbitration, the dispute or the matter concerning which the 
parties shall have failed to agree, save any dispute or matter 
arising under (i), (ii), (iii) or (iv) of the said (4) for the 
determination of which provision has otherwise been made, shall 
be referred to and determined by an independent expert experienced 
in the evaluation of oil who shall be agreed upon by the parties or 
who, failing agreement, shall be chosen by the President for the 
time being of the British Institute of Petroleum. Such expert shall, 
subject to the foregoing provisions of this Section 6.01, in making 
his determination, use such material as he in his absolute discretion 
shall think fit, and such determination shall be final. 


Section 6.02. For the purposes of this Article VI the “aver- 
age open market value of oil f.o.b. tank ship Mediterranean 
terminal’ shall mean the average open market value during the 
calendar year in question as between a willing buyer and a willing 
seller of oil, of a quality similar to the average quality of the oil 
delivered hereunder in such year, assessed as for export delivery 
f.o.b. tank ship Haifa, or Tripoli, or other representative oil export 
terminal on the Mediterranean seaboard east of longitude 34° East. 


SEcTION 6.03. Until the respective prices for oil which shall 
have been delivered hereunder in any calendar year can be 
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ascertained and calculated as provided in Section 6.01 hereof, 
Seller shall use for invoicing purposes during that calendar year 
a figure per ton for Kuwait oil and a figure per ton for Iranian oil 
delivered f.o.b. tank ship which shall be estimated by Seller, as 
hereinafter provided in this Section, to be the probable prices, 
on the basis stated in Section 6.01 hereof, of Kuwait oil and ot 
Iranian oil to be delivered hereunder in that calendar year. Seller 
shall estimate such figures for each calendar year during which oil 
shall be deliverable hereunder, on the Ist day of October, in the 
preceding calendar year. 


In making any such estimates :— 


(1) Seller shall use the latest information available at that 
time with respect to: 


(a) the likely cost of production per ton, 


(b) the likely applicable cost of transportation per ton, 
and 


(c) the likely applicable royalty per ton, 


all for the calendar year for which such estimates are 
being made. 


(2) Seller shall, in lieu of the amount to be calculated as 
provided in (4) of Section 6.01 hereof, include as a factor 
in such estimates a sum which, unless otherwise agreed, 
shall be *, which such shall be deemed the likely amount 
per ton which Seller shall be entitled to receive from 
Buyer-pursuant to the provisions of (4) of Section 6.01 
during the calendar year in question. 


Seller shall, in using the said information, make such 
adjustments as may be necessary to give effect to any differences 





*Figure inserted in the two executed originals of this Agreement. 
This figure is the mean of the two figures inserted on page 14 of the executed 


originals of this Agreement. 
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which Seller shall anticipate may exist in the calendar year for 
which the estimates are being made. If any known substantial 
changes shall have occurred in the first half of any calendar year, 
which shall not have been adequately taken into account in the 
estimates for that calendar year, Seller shall, on the Ist day of July 
of that calendar year, revise such estimates in order to give effect 
to such changes and such revised estimates shall be used for in- 
voicing purposes in the second half of that calendar year. 

Seller shall within one (1) month of the time any estimated 
figures are arrived at or revised give Buyer notice of the estimates 
or the revisions, as the case may be, together with a statement 
which shall contain sufficient details of Seller’s calculation to 
inform Buyer fully of the basis on which the estimates or revisions 
shall have been made by Seller. 


Section 6.04. Seller shall, within three (3) months after the end 
of the particular calendar year or within two (2) weeks after the 
date of the agreement or determination, as provided in Section 6.01 
hereof, of the said increment in the said calendar year, whichever 
shall be the later, determine the actual prices of oil delivered in 
that calendar year pursuant to the provisions of Section 6.01 
hereof and shall promptly give Buyer notice thereof, together 
with a statement which shall contain full information with respect 
to Seller’s calculation. 


SEcTION 6.05. If, on the basis of the actual prices determined as 
provided in Section 6.04 hereof, the aggregate price for all oil deliv- 
ered to Buyer hereunder in the calendar year in question shall 
exceed the total of the sums for which Seller shall, in accordance 
with the provisions of Section 6.03 hereof, have invoiced Buyer in 
that year, then Buyer shall pay Seller the difference, but if such 
aggregate price shall be less than the total of such sums, then Seller 
shall pay Buyer, or credit Buyer with, the difference. Such further 
adjustment as may be called for by the auditor’s certificates referred 
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to in Article VII hereof, shall be made as soon as possible after 
such certificates are rendered. 


SECTION 6.06. Without prejudice to Buyer’s right to reject oil 
containing more than one per cent (1%) B.S. & W. in accordance 
with the provisions of Section 4.05 hereof, Buyer shall be entitled 
to an allowance with respect to all B.S. & W. which may be con- 
tained in any oil which shall have been delivered hereunder, such 
allowance to be at a rate equivalent to the full price per ton of such 
oil.” 


11. The Schedule to the Supply Agreement is hereby amended by 
the addition of a Part III and Annex thereto to read as follows :— 


“SCHEDULE 
Part IJI—TANKER FREIGHT DIFFERENTIAL 


1. On or before 31st December, 1951, and on or before 31st 
December of each succeeding year during the Supply Period, the 
parties shall, upon the basis of conditions prevailing as at lst Octo- 
ber of the year in question, agree the tanker freight differential to 
be applied in respect of the year commencing on the Ist January 
next following. Such tanker freight differential shall be arrived 
at upon the basis of the cost headings and computation factors set 
forth in the Annex to this Part III of this Schedule and upon the 
applicable figures which, subject to the provisions of Sections 5, 
6 and 7 of this Part III, shall be agreed each year by the parties for 
insertion against such respective cost headings and computation 
factors. 


2. Calculations shall be made separately for each of the main 
tonnage classifications to be agreed by the parties in accordance 
with the provisions of Section 3 of this Part III in respect of tank 
ships used by Buyer in the transportation of crude oil from all 
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sources of production in the Middle East (whether or not those 
of Seller) to destinations in the Western Hemisphere or in the 
Eastern Hemisphere north of Suez and west of longitude 37° East, 
such tank ship use being hereinafter referred to as “Buyer’s tank 
ship trade.” 


3. It is the intention that the main tonnage classifications 
shall be limited to broad divisions and as at the date hereof it is 
agreed that the said classifications are as follows :— 


Main (S.D.W.) Tonnage 


S.D.W. of Tank Ship Classification 
From 14,000 to 18,000 tons................. 16,500 
From 25,000 to 30,000 tons.......... ...... 28,000 


If as at Ist October of any year in which the parties are to agree 
the tanker freight differential to be applied in respect of the suc- 
ceeding year of the Supply Period, Buyer’s tank ship trade includes 
tank ships of substantially different tonnage classifications than 
those last agreed or determined, then at the instance of either party, 
the parties shall agree a revision of such main tonnage classifica- 
tions which shall fairly reflect the tonnage classifications used by 
Buyer in Buyer’s tank ship trade as at the Ist October of the year 
in question, always provided that no main tonnage classification 


shall be less than 16,500 tons S.D.W. 


4. The applicable figures for each of the main tonnage class- 
ifications shall, for the purpose of arriving at the tanker freight 
differential, be applied in the ratio which the number of ships of 
each respective classification used by Buyer in Buyer’s tank ship 
trade bears to the total number of ships so used by Buyer as at 
the Ist October of the particular year in which, in accordance 
with Section 1 of this Part III, the parties are to agree the tanker 
freight differential. 


5. The term “capital value” as used in this Part III and in 
the said Annex shall mean the original cost of construction ex- 
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pressed in sterling, as agreed by the parties, of a tank ship, of 
the main tonnage classification in question, in a shipyard in the 
United Kingdom or Continental Europe which shall be represen- 
tative as to reputation and as to fair and reasonable commercial 
construction cost. The applicable figure for capital value of each 
main tonnage classification shall be agreed as for a tank ship due 
for delivery in 1952. The applicable figures so agreed shall then 
apply unchanged in the calculation of the tanker freight differ- 
entials each year, always provided that either party may request 
on or before the calculation to be made as at each or any of the 
following dates and those dates only—i.e. the Ist October, 1956, 
the lst October, 1961 and the Ist October, 1966,—that the parties 
agree a revised capital value to apply to the calculation of the 
tanker freight differential for each of the five years next following 
the Ist October in question. Such revised capital value shall be 
agreed for each main tonnage classification as for a tank ship 
due for delivery in the year immediately following the 1st October 
in question, namely the lst October, 1956, or the Ist October, 
1961, or the 1st October, 1966, as the case may be. 


6. All calculations shall be made upon the basis of a tank 
ship of a flag and national registry, other than that of the U.S. A., 
to be agreed from year to year by the parties from among the flags 
and registries in use by major reputable tank ship operators as 
being representative of fair and reasonable commercial cost of 
operation in international traffic. 


7. The calculation of the applicable figure for the cost 
heading “Depreciation” set forth in the said Annex shall always 
be made at the rate of five per cent (5%) per annum on ninety 
seven and a half per cent (9714%) of the capital value of a tank 
ship of the main tonnage classification in question. The calcula- 
tion of the applicable figure for the cost heading “Interest” set 
forth in the said Annex, which is to be made, in respect of the year 
1952, shall be made at the rate of five per cent (5%) per annum 
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on the capital value of a tank ship of the main tonnage classifica- 
tion in question, and each subsequent calculation shall be made 
at the rate of five per cent (5%) per annum on such capital value 
less the accumulated depreciation taken in respect of the year 
1952, and all succeeding years up to and including the year in 
which the calculation is made. 

Where under Section 5 the capital value of an existing 
classification shall be revised, or where under Section 3 a capital 
value for a new classification shall be introduced, the calculation 
of the applicable figure for the cost heading “Interest” shall be 
made after deduction from such capital value of a sum equal to 
the accumulated depreciation on such capital value calculated 
retroactively to the Ist January, 1952, irrespective of the actual 
date on which such capital value was revised or introduced. 


8. If any dispute shall arise between the parties as to the 
amount of the tanker freight differential or if the parties shall fail 
to agree as to any matter which is subject to agreement by the 
parties as aforesaid, then without reference to arbitration notwith- 
standing the provisions of Section 7.10 of the Agreement the dis- 
pute or the matter concerning which the parties shall have failed to 
agree shall be referred to and determined by an independent expert 
experienced in the management and operation of tank ships in 
international traffic who shall be agreed upon by the parties or 
who, failing agreement, shall be chosen by the President for the 
time being of the Chamber of Shipping of the United Kingdom 
and the determination of such expert shall be final. 





RA ew 


Sea NES Rte lal at hac oie oni ei. epee. Tei 


[AP em Ao PER S Ath OB PELE Dw 


4 
2 





SOL ig NN id SO Ett PSAP MARIBOR 1342 SOR OO to 


AT AT Cait cans st 


ih Ga Se. 


Leese Sea den Laie at 


Dad anata Sy aaa Se lie 


ANTITRUST AND MONOPOLY PROBLEMS 1465 


ANNEX TO PART III OF THE SCHEDULE 


A. Cost HEADINGS 


1. 


Running Costs 
Amount expressed as Rate B 


day of Effective Operating Time 
ids bak een tebe ee 
IIE. 0.0 vinet vtecn tan 


Deck and Engine Stores and 
Perr ere 


Repairs and Surveys ........ 
Administration Charges ..... 
Owner’s Disbursements ..... 


Marine Insurance (including 
War Risk Insurance if any) 
on Hull and Machinery, on 
Freight if applicable, and 
Protection and Indemnity 
RNP his cots cua cae 


Interest and Depreciation ... 


Voyage Costs 
Amount per V e for each 


Specified Voyage 
a) Mashur/London/ b) Haifa/London/ 
Mashur aifa 


PE Go stttinrcys enn sidin 
(i) at Loading Port 
(ii) at Discharge Port 


Bunker Costs (to be assessed 
at market contract price) 


Suez Canal Tolls 








B. CoMPUTATION Factors 


Effective Operating Time 


Effective Cargo Capacity for each 
specified voyage 


a) Mashur/London/Mashur 
b) Haifa/London/Haifa 


Mileage for each specified voyage 
(excluding distance through 
Suez Canal) 


a) Mashur/London/Mashur 
b) Haifa/London/Haifa 
Time in transit through Suez Canal 
Time in Port 
Mean Speed 
Bunker Consumption 
Bunker Capacity 
Capital Value of Tank Ship 
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days per annum. 


long tons. 


long tons. 


sea miles. 

sea miles. 

days per voyage. 

days per voyage. 
knots. 

long tons per day. 


long tons. 
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PART III 


1. Nothing in this Agreement contained shall in any way affect 
the obligations of the parties to the Pipe Line Agreement, other than 
Middle East Pipelines, Limited, to procure the latter to proceed with 
the construction of the Pipe Line as promptly as circumstances permit. 


2. Any of the terms used herein which have been defined in the 


Supply Agreement or used therein with a particular significance shall 
have the same meaning where used herein. 


3. All of the terms, conditions and provisions of the Supply 
Agreement shall remain in force and effect except to the extent herein 
expressly or by necessary implication, modified or supplemented or 
both modified and supplemented. 


IN WITNESS WHEREOF the parties have entered into these presents 
the day and year first hereinbefore stated. 


Signed for and on behalf of 


ANGLO-IRANIAN O1L CoMPANyY, LIMITED 


(Sgd.) Freperick G. C. Morris, 
Director. 


Signed for and on behalf of 


Socony-VACUUM O1L CoMPANY, INCORPORATED 


(Sgd.) B. B. JENNINGs, 
President. 
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DATED 5TH APRIL, 1949 


ANGLO-IRANIAN OIL COMPANY, LIMITED 


STANDARD OIL COMPANY 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 


AND 


MIDDLE EAST PIPELINES LIMITED 





Pipe Line Agreement 


SUPPLEMENTAL TO THE PIPE LINE AGREEMENT 
DATED 23RD MARCH, 1948 
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SUPPLEMENTAL PIPE LINE AGREEMENT 


THIS AGREEMENT made this fifth day of April 1949, by and 
between ANGLO-IRANIAN O1L ComMpANy, LIMITED, a Company regis- 
tered under the Companies (Consolidation) Act, 1908, of Great Britain 
and having its registered office at Britannic House, Finsbury Circus, 
London (hereinafter called “Anglo-Iranian”), STANDARD O1L Com- 
PANY, a Corporation organized under the laws of the State of New 
Jersey and having an office at 30 Rockefeller Plaza, New York, N. Y. 
(hereinafter called “Jersey” ), Socony-Vacuum O1L Company, IN- 
CORPORATED, a Corporation organized under the laws of the State of 
New York and having an office at 26 Broadway, New York, N. Y. 
(hereinafter called “Socony”) and MippLE East PIPELINES LIMITED, 
a Company registered under the Companies Acts, 1929 and 1947, of 
Great Britain and having its registered office at 293 Regent Street, 
London (hereinafter called the “Pipe Line Company” ). 


WITNESSETH: 


WHEREAS, the parties hereto have entered into a Pipe Line Agree- 
ment, dated 23rd March, 1948, in which they have agreed upon the 
Pipe Line project set forth in Section 1 thereof; and 


WHEREAS, the parties hereto desire to make provision to meet the 
contingency that the construction of the Pipe Line may be delayed or 
prevented. 

Now, THEREFORE, in consideration of the premises and of the 
mutual promises and undertakings herein contained, the parties hereto 
agree as follows: 


ARTICLE I 


A. For the purpose of this Agreement 


(i) Except as provided in Section B of this Article I, any of 
the terms used herein which have been defined in the Pipe 
Line Agreement or used therein with particular significance, 
shall have the same meaning as in the Pipe Line Agreement. 
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(ii) 


(iii) 


(iv) 


B. 
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The construction of the Pipe Line shall be deemed to have 
been substantially commenced when all wayleave rights and 
other rights, including those for feeder lines, terminal and 
port facilities, for a through route from the vicinity of the 
frontiers of Iran and Kuwait to the Eastern shore of the 
Mediterranean, have been fully granted to the Pipe Line 
Company and ratified by the proper authorities, and when 
at least fifty (50) miles of the main line (as opposed to 
feeder line) pipe have been laid. 


The term “Commencement Date” shall mean the date on 
which construction of the Pipe Line is deemed, pursuant to 
sub-section (ii) of this Section A, to have been substantially 
commenced. 


The term “Completion Date” shall mean the date on which 
the Pipe Line, and all facilities and appurtenances in con- 
nection therewith which shall be necessary for the initial 
operation of the Pipe Line, shall be completed and ready in 
all respects for operation. 


Until such time as the adjustment provided for in subsec- 


tion (d) of Section 3 of the Pipe Line Agreement shall be made, 


(i) 


(ii) 


the shares in the capital of the Pipe Line Company which 
are held by Jersey on the date hereof shall be deemed to be 
related to the Supply Contract between Jersey and Anglo- 
Iranian, and 


two-fifths of the shares in the capital of the Pipe Line Com- 
pany which are held by Socony on the date hereof shall be 
deemed to be related to the Supply Contract between Socony 
and Anglo-Iranian dated 25th September, 1947, and the 
remaining three-fifths shall be deemed to be related to the 
Supply Contract between Socony and Anglo-Iranian dated 
Ist March, 1948. 
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ARTICLE II 


If the Commencement Date is not later than 30th September, 1956, 
and the Completion Date is later than lst January, 1952, but not later 
than 30th September, 1961, and if a Supply Contract is terminated, 
pursuant to Section 2.02 thereof, at the end of either the tenth year or 
the fifteenth year of the Supply Period referred to therein, then 


A. Unless Anglo-Iranian exercises its right, pursuant to sub- 
section (d) of Section 5 of the Pipe Line Agreement, to acquire, 
upon such termination of the Supply Contract, the shares in the 
capital of the Pipe Line Company which are related to that 
Supply Contract, the party (hereinafter called the “termina- 
tor”) thus terminating the Supply Contract shall not dispose of 
such related shares before the tenth anniversary of the Comple- 
tion Date, notwithstanding the provisions of the final paragraph 
of sub-section (d) of Section 5 of the Pipe Line Agreement, 
except as follows: 


(i) pursuant to sub-section (c) of Section 5 of the Pipe Line 
Agreement ; or 


(ii) to Anglo-Iranian, if it exercises its right to acquire such 
related shares pursuant to sub-section (ii) of Section C 
of this Article II. 


B. At any time on or after the tenth anniversary of the Comple- 
tion Date, notwithstanding the right of Anglo-Iranian to 
acquire such related shares pursuant to sub-section (ii) of 
Section C of this Article II, the terminator shall be free, subject 
to the provisions of sub-section (b) of Section 5 of the Pipe 
Line Agreement regarding the undertaking to be given by a 
proposed transferee, and except as provided in this Section B, 
to dispose of such related shares to any transferee, whether or 
not a shareholder of the Pipe Line Company, without the neces- 
sity of first offering them to any such shareholder. Provided, 
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that if the tenth anniversary of the Completion Date occurs 
before the fifth anniversary of the date of termination of the 
Supply Contract in question, the terminator shall, before dis- 
posing of any such related shares in the interval between such 
anniversaries, otherwise than as permitted in sub-section (c) 
of Section 5 of the Pipe Line Agreement, offer them to Anglo- 
Iranian as provided in Section A of Article VII hereof. 


C. If Anglo-Iranian does not exercise its right, pursuant to sub- 


section (d) of Section 5 of the Pipe Line Agreement, to acquire 
such related shares upon the termination of the Supply Con- 
tract in question, it shall have no further rights to acquire from 
the terminator any of such related shares, except as follows: 


(i) pursuant to the provisions of Section B of this Article 
II; or 


(11) the right, at its election, to acquire such related shares 
on the fifth anniversary of the date of termination of the 
Supply Contract in question, except that if such termina- 
tion was at the end of the fifteenth year of the Supply 
Period pursuant to Section 2.02 of such Supply Contract, 
then Anglo-Iranian shall have the right to acquire the re- 
lated shares on the fifth anniversary of such termination, 
only if the Pipe Line shall have been completed after 31st 
December, 1956. In any event such right shall be subject 
to the further terms and conditions set forth in Section B 
of Article VII hereof. 


D. If Anglo-Iranian exercises its right to acquire such related 


shares, either pursuant to sub-section (d) of Section 5 of the 
Pipe Line Agreement or pursuant to sub-section (ii) of Section 
C of this Article II, and if, but only if, the tenth anniversary of 
the Completion Date is at least twelve (12) months after the 
date of acquisition by Anglo-Iranian of such related shares, 
Anglo-Iranian shall have the right to pay the price for such 
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related shares in equal annual instalments over the period of 
time between the date of acquisition by Anglo-Iranian of such 
related shares and the tenth anniversary of the Completion 
Date, whether or not any bona fide offer that may have been 
taken into account in arriving at such price provided for any 
such deferred payments. 


. If any part of the capacity of the Pipe Line that would have 


been required to transport all of the oil the terminator would 
have been obligated to purchase for delivery into the Pipe Line 
under the Supply Contract in question, had it not been termin- 
ated as aforesaid, is not used for the shipment of other oil by 
the terminator or by any other shipper (including for this 
purpose another shareholder of the Pipe Line Company), and if 
the Operating Expenses per barrel of throughput of the other 
shareholders of the Pipe Line Company are thereby increased, 
the terminator shall, from and after termination of the Supply 
Contract in question, up to the tenth anniversary of the Com- 
pletion Date, pay such increased Operating Expenses (to be 
calculated in accordance with the Schedule to this Agreement, ) 
to the other shareholders; provided, always, that if, and to the 
extent that, any such other shareholder shall acquire any of such 
related shares both the obligation of the terminator hereunder 
to such other shareholder in respect of any increased Operating 
Expenses per ton and the obligation of the terminator for 
Fixed Charges pursuant to sub-section (b) of Section 7 of 
the Pipe Line Agreement and the Schedule thereto, shall be 
reduced in the proportion that the number of such related 
shares thus acquired bears to the total number of such related 
shares. 


ARTICLE III 


If the Commencement Date does not occur on or before 30th 


September, 1956, then the parties hereto shall, beginning 15th October, 
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1956, confer at the offices of the Pipe Line Company in London for the 
purpose of reviewing the existing situation. 


B. If at least two parties hereto, other than the Pipe Line Company, 
fail by 31st December, 1956, to agree in writing that they will proceed 
with the Pipe Line project, the Pipe Line Agreement shall terminate 
on 3lst December, 1956. Unless Anglo-Iranian elects within six (6) 
months thereafter to purchase both the Jersey and the Socony shares in 
the capital of the Pipe Line Company, on the terms and conditions set 
forth in Section C of Article VII hereof, the Pipe Line Company shall 
be liquidated as soon as possible. 


C. If Anglo-Iranian and at least one additional party hereto, other 
than the Pipe Line Company, agree in writing by 3lst December, 1956, 
that the Pipe Line project should proceed, then, subject to the provisions 
of Article IV, Article V and Article VI hereof, the Pipe Line Agreement 
shall remain in full force and effect, the Pipe Line project shall proceed 
in accordance with the Pipe Line Agreement, and all of the parties 
thereto shall continue to be bound thereby. Provided, however, that 
Anglo-Iranian may, as a condition precedent to thus agreeing in writ- 
ing that the Pipe Line project should continue, require from the other 
party or parties thus agreeing with it that the Pipe Line project shall 
continue, a collateral undertaking designed to provide safeguards com- 
parable to those contained in Sections A through E of Article II 
hereof, but any such undertaking shall not affect in any way whatever 
any right or liability of any party hereto which does not enter into such 
undertaking. 


D. If Jersey and Socony agree in writing by 3lst December, 1956, to 
proceed with the Pipe Line project and offer Anglo-Iranian written 
terms and conditions intended, in the event that either Jersey or Socony 
should terminate a Supply Contract pursuant to Section 2.02 thereof, 
to safeguard the interests of Anglo-Iranian in respect of such matters as 


(a) any resultant increase in the burden of Operating Expenses 
per barrel of Pipe Line throughput during the period from 
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the termination of the Supply Contract in question to the tenth 
anniversary of the Completion Date, 


(b) the retention by Jersey and Socony of their shares in the 
capital of the Pipe Line Company for at least ten (10) years 
following the Completion Date, and 


(c) a right in Anglo-Iranian to acquire such shares on or after 
the Completion Date, 


and if Anglo-Iranian accepts such terms and conditions within one (1) 
month of the offer or, failing such acceptance, they are found by arbi- 
tration, when considered in the light of the situation that would have 
obtained had the Supply Periods of the Supply Contracts commenced 
on the Completion Date of the Pipe Line, (as would have been the case 
under such Contracts prior to their modification of even date herewith) 
to be reasonable safeguards of such interests of Anglo-Iranian, then, 
subject to any modification by such terms and conditions, the Pipe 
Line Agreement shall continue in full force and effect, the Pipe Line 
project shall proceed in accordance with the Pipe Line Agreement and 
all of the parties hereto shall continue to be bound thereby. 

If the result of such arbitration is that such terms and conditions 
are not found to be reasonable safeguards, then the Pipe Line Agree- 
ment shall forthwith terminate and, unless Anglo-Iranian elects within 
six (6) months to purchase both the Jersey and the Socony shares in 
the capital of the Pipe Line Company, on the terms and conditions set 
forth in Section C of Article VII hereof, the Pipe Line Company shall 
be liquidated as soon as possible. 


ARTICLE IV 


A. If the Pipe Line Agreement has not been terminated pursuant to 
the provisions of Article ITI hereof, and (i) the Commencement Date 
has not occurred by 30th September, 1961, or (ii) the Commencement 
Date has occurred on or before 30th September, 1956, but the Com- 
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pletion Date has not occurred by 30th September, 1961, then any 
agreement or any terms and conditions arrived at pursuant to the pro- 
visions of Article III hereof shall be null and void and the parties 
hereto shall again confer at the offices of the Pipe Line Company in 
London, beginning 15th October, 1961, for the purpose of reviewing 
the existing situation. 


B. If at least two parties hereto, other than the Pipe Line Company, 
fail by 31st December, 1961, to agree in writing that they will proceed 
with the Pipe Line project, the Pipe Line Agreement shall terminate 
on 31st December, 1961. Unless Anglo-Iranian elects within six (6) 
months thereafter to purchase both the Jersey and the Socony shares 
in the capital of the Pipe Line Company, on the terms and conditions 
set forth in Section C of Article VII hereof, the Pipe Line Company 
shall be liquidated as soon as possible. 


C. If Anglo-Iranian and at least one additional party hereto, other 
than the Pipe Line Company, agree in writing by 31st December, 1961, 
that the Pipe Line project should proceed, then, subject to the provi- 
sions of Article V and Article VI hereof, the Pipe Line Agreement 
shall remain in full force and effect, the Pipe Line project shall 
proceed in accordance with the Pipe Line Agreement, and all of the 
parties thereto shall continue to be bound thereby. Provided, how- 
ever, that Anglo-Iranian may, as a condition precedent to thus agreeing 
in writing that the Pipe Line project should continue, require from 
the other party or parties thus agreeing with it that the Pipe Line 
project should continue, a collateral undertaking designed to provide 
safeguards comparable to those contained in Sections A through E of 
Article II hereof, but any such undertaking shall not affect in any way 
whatever any right or liability of any party hereto which does not 
enter into such undertaking. 


D. If Jersey and Socony agree in writing by 31st December, 1961, 
to proceed with the Pipe Line project and offer Anglo-Iranian written 
terms and conditions intended, in the event that either Jersey or Socony 
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should terminate a Supply Contract pursuant to Section 2.02 thereof, 
to safeguard the interests of Anglo-Iranian in respect of such matters 
as 


(a) any resultant increase in the burden of Operating Expenses 
per barrel of Pipe Line throughput during the period from 
the termination of the Supply Contract in question to the 
tenth anniversary of the Completion Date, 


(b) the retention by Jersey and Socony of their shares in the 
capital of the Pipe Line Company for at least ten (10) years 
following the Completion Date, and 


(c) a right in Anglo-Iranian to acquire such shares on or after 
the Completion Date, 


and if Anglo-Iranian accepts such terms and conditions within one 
(1) month of the offer or, failing such acceptance, they are found by 
arbitration, wher considered in the light of the situation that would 
have obtained had the Supply Periods of the Supply Contracts com- 
menced on the Completion Date of the Pipe Line, (as would have been 
the case under such Contracts prior to their modification of even date 
herewith) to be reasonable safeguards of such interests of Anglo- 
Iranian, then, subject to any modification by such terms and condi- 
tions, the Pipe Line Agreement shall continue in full force and effect, 
the Pipe Line project shall proceed in accordance with the Pipe Line 
Agreement and all of the parties hereto shall continue to be bound 
thereby. 

If the result of such arbitration is that such terms and conditions 
are not found to be reasonable safeguards, then the Pipe Line Agree- 
ment shall forthwith terminate and, unless Anglo-Iranian elects within 
six (6) months to purchase both the Jersey and the Socony shares in 
the capital of the Pipe Line Company, on the terms and conditions set 
forth in Section C of Article VII hereof, the Pipe Line Company shall 
be liquidated as soon as possible. 
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ARTICLE V 


If the Pipe Line Agreement has not been terminated pursuant to 
either Article III or Article 1[V hereof and if the Commencement Date 
does not occur on or before 31st December, 1966, then the Pipe Line 
Agreement shall forthwith terminate and Anglo-Iranian shall have 
the right, at its election, to acquire on the terms and conditions set 
forth in Section C of Article VII hereof, both the Jersey and the 
Socony shares in the capital of the Pipe Line Company and if Anglo- 
Iranian fails to exercise such right the Pipe Line Company shall be 
liquidated as soon as possible. 


ARTICLE VI 


If the Pipe Line Agreement has not been terminated pursuant to 
Article III, Article IV or Article V hereof and if the Completion Date 
does not occur on or before 3lst December, 1971, then the Pipe Line 
Agreement shall terminate and the parties to the Pipe Line Agree- 
ment, other than the Pipe Line Company shall endeavour to agree upon 
an equitable adjustment of their respective investments in the Pipe 
Line Company up to that date. 


ARTICLE VII 


A. The offer of related shares to be made by the terminator to Anglo- 
Iranian, as provided in Section B of Article II hereof, shall be for a 
period of sixty (60) days and shall be made in writing on all of the 
terms and conditions of any bona fide offer received by the terminator, 
on the basis of which it is willing to dispose of such related shares. 
Provided, however, that if any such bona fide offer provides for pay- 
ment of the price in a currency other than Sterling, the offer by the 
terminator to Anglo-Iranian shall be deemed to provide for payment 
by Anglo-Iranian in Sterling and, if Anglo-Iranian accepts such offer 
by the terminator, the price set forth in the bona fide offer shall be 
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converted to Sterling at the official rate of exchange as between such 
other currency and Sterling ruling at the date on which Anglo-Iranian 
acquires the shares in question. 

The notice of the offer to be made by the terminator to Anglo- 
Iranian, as aforesaid,.shall, in addition to the details of the bona fide 
offer, set forth the name and address of the party which made the bona 
fide offer. 
ee Anglo-Iranian does not accept any such offer by the termina- 
tor within sixty (60) days, the related shares in question shall not 
be disposed of in the interval referred to in the proviso contained in 
Section B of Article II hereof, except (i) to the party which made the 
bona fide offer therefor and then only on the terms and conditions of 
such offer, or (ii) as permitted by the provisions of sub-section (c) 
of Section 5 of the Pipe Line Agreement, unless such related shares 
are again offered to Anglo-Iranian as provided in this Section A. 


B. The right of Anglo-Iranian to acquire, pursuant to the provisions 
of sub-section (ii) of Section C of Article IT hereof, the related shares 
referred to therein shall be subject to the following terms and condi- 
tions : 

Not later than eighteen (18) months prior to the fifth anni- 
versary of the date of termination of the Supply Contract in 
question (except in the case in which the Pipe Line shall have 
been completed on or before 31st December, 1956, and the Supply 
Contract in question shall have been terminated, pursuant to 
Section 2.02 thereof, at the end of the fifteenth year of the Supply 
Period) the terminator shall notify Anglo-Iranian of any bona 
fide offer, on the basis of which the terminator is willing to sell, 
whereby the offeror offers to purchase such related shares upon, 
or subsequent to, such fifth anniversary. The notice of such bona 
fide offer shall set forth the name and address of the offeror and 


complete details of the offer. 


Beginning eighteen (18) months prior to the fifth anniver- 
sary in question, Anglo-Iranian and the terminator shall endeav- 
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our to agree on the fair value in Sterling, as between a willing 
seller and a willing buyer, of such related shares as at the date of 
such fifth anniversary. If they should fail to agree within two 
(2) months the determination of such fair value shall promptly 
be referred to arbitration, pursuant to Section 9 of the Pipe Line 
Agreement, with instructions that such determination should be 
made within three (3) months. 

Anglo-Iranian shall at least twelve (12) months before such 
fifth anniversary give notice to the terminator, which shall state 
whether or not Anglo-Iranian elects to purchase such related 
shares. 

If Anglo-Iranian should elect by such notice to purchase such 
rélated shares, the price payable by Anglo-Iranian against delivery 
of such related shares on such fifth anniversary shall be payable 
in Sterling and shall be the fair value of such related shares, agreed 
or determined as aforesaid, except that if the terminator shall have 
notified Anglo-Iranian of a bona fide offer as aforesaid and if the 
price set forth in such bona fide offer is higher than such fair value, 
then the price shall be the price set forth in such bona fide offer. 

If the price set forth in such bona fide offer shall be expressed 
therein in a currency other than Sterling, then for the purpose 
of determining 


(a) whether the price set forth in such bona fide offer is higher 
than such fair value, and if higher, 


(b) the price payable in Sterling by Anglo-Iranian as aforesaid. 
the price set forth in such bona fide offer shall be converted to 
Sterling at the official rate of exchange as between Sterling and 
such other currency, ruling at the date on which the shares in ques- 
tion shall be delivered to Anglo-Iranian as aforesaid. 


The right of Anglo-Iranian to acquire, pursuant to the provisions 


of Article III, Article IV or Article V hereof the shares of both Jersey 
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and Socony in the capital of the Pipe Line Company shall be subject to 
the following terms and conditions : 


(1) Within two (2) months after the date on which, in accord- 
ance with the provisions of the applicable Article, the right 
of Anglo-Iranian to acquire such shares came into being, the 
parties hereto, other than the Pipe Line Company, shall 
endeavour to agree on the fair value in Sterling of such 
shares, as between a willing seller and a willing buyer. If 
they should fail to agree within the said two (2) months 
the determination of such fair value shall promptly be re- 
ferred to arbitration pursuant to Section 9 of the Pipe Line 
Agreement with instructions that such determination should 
be made within two (2) months. 


(ii) Anglo-Iranian shall within six (6) months after the date on 
which, in accordance with the provisions of the applicable 
Article, the right of Anglo-Iranian to acquire such shares 
came into being, give notice to both Jersey and Socony stating 
whether or not Anglo-Iranian elects to purchase their shares. 
If Anglo-Iranian should elect by such notice to purchase such 
shares, the price payable by Anglo-Iranian against delivery 
of such shares as soon as possible thereafter shall be payable 
in Sterling and shall be the fair value of such shares agreed 
or determined as aforesaid. 


ARTICLE VIII 


A. Except to the extent provided in Articles III, 1V, V and VI hereof, 
nothing contained in this Agreement shall in any way affect the obliga- 
tions of the parties hereto, other than the Pipe Line Company, to pro- 
cure the latter to proceed with the construction of the Pipe Line as 
rapidly as circumstances permit. 


B. Any termination of the Pipe Line Agreement pursuant to the pro- 
visions hereof shall be without prejudice to any rights or liabilities or 
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both, which have actually accrued under the Pipe Line Agreement up 
to the time of such termination. 


C. All of the terms, conditions and provisions of the Pipe Line Agree- 
ment shall remain in force and effect except to the extent herein ex- 
pressly or by necessary implication, modified or supplemented or both 
modified and supplemented. 


D. This Agreement and the Pipe Line Agreement shall be read to- 
gether and shall for all purposes constitute one agreement to the same 
extent as if the provisions of this Agreement had originally been incor- 
porated in the Pipe Line Agreement. 


E. This Agreement may be executed in several counterparts each of 
which so executed, shall be deemed an original, and such counterparts 
shall together constitute but one and the same Agreement. 


IN WITNESS WHEREOF the parties hereto have entered into these presents 
the day and year first hereinbefore stated. 
Signed for and on behalf of 
ANGLO-IRANIAN O1L Company, LIMITED 
FrepDERICK G. C. Morris 


[Stamp] 


% 
Signed for and on behalf of 
STANDARD Ort Company (NEw JERSEY) 


OrvVILLE HARDEN 


Signed for and on behalf of 
Socony-VAcuuM O1L ComMpANy, INCORPORATED 


B. B. JENNINGS 
President 
Signed for and on behalf of 


MIpDLE EAst PIPELINES LIMITED 
N. A. Gass 
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I As used in this Schedule the following terms shall have the following 
meanings: 


A. “Nominal Throughput” shall mean 476,407 barrels per day, 
except that if the full carrying capacity of the Pipe Line, as 
certified pursuant to sub-section (d) of Section 3 of the Pipe 
Line Agreement, differs from 535,000 barrels per day by more 
than 5% of the latter figure, then “Nominal Throughput” shall 
mean the sum of (1) 150,407 barrels per day and (2) the 
difference between the quantity so certified and 209,000 barrels 


per day. 


. “Adjusted Throughput” shall mean Nominal Throughput less 


(1) when Jersey alone is the terminator, 92,505 barrels per 
day; 

(2) when Socony alone is the terminator in respect only of its 
Supply Contract dated 25th September, 1947, 23,126 
barrels per day; 


(3) when Socony alone is the terminator in respect only of its 
Supply Contract dated 1st March, 1948, 34,776 barrels 
per day; 

(4) when Socony alone is the terminator in respect of both 
of its said Supply Contracts, 57,902 barrels per day; 


(5) when Jersey is a terminator and Socony is at the same 
time a terminator in respect only of its Supply Contract 
dated 25th September, 1947, 115,631 barrels per day; 


when Jersey is a terminator and Socony is at the same 
time a terminator in respect only of its Supply Contract 
dated Ist March, 1948, 127,281 barrels per day; 


when Jersey is a terminator and Socony is at the same time 
a terminator in respect of both of its said Supply Con- 
tracts, 150,407 barrels per day. 
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C. Any term which has been defined, or used with particular 
significance, in the Pipe Line Agreement, in the Schedule 
thereto, or in the foregoing Agreement shall have the same 
meaning when used in this Schedule. 


II If the conditions specified in Section E of Article II of the fore- 
going Agreement arise during any period of time in respect of which 
computations are required to be made by Section B of the Schedule to 
the Pipe Line Agreement, then, within the time limited by Section B of 
the Schedule to the Pipe Line Agreement, the Pipe Line Company shall 
make the calculations hereinafter provided for in this Section II and the 
statutory auditors of the Pipe Line Company shall certify to each of the 
shareholders of the Pipe Line Company that such calculations have 
been correctly made in accordance with this Schedule. Provided that in 
thus making their certification the statutory auditors may, in respect 
of any estimates required to be made rely ona certificate of the Pipe Line 
Company. 


A. The following shall be computed 


(1) The actual rate of Operating Expenses per barrel of actual 


throughput of the Pipe Line (which rate is hereinafter 
called the “Actual Rate’): by dividing the total actual 
Operating Expenses of the Pipe Line for the Period in 
question by the total actual throughput of the Pipe Line, in 
barrels, during the said period. 


The estimated rate of Operating Expenses per barrel of 
Nominal Throughput (which rate is hereinafter called 
the “Nominal Rate”): by (a) estimating what the total 
Operating Expenses of the Pipe Line for the period in 
question would have been if the throughput per day of the 
Pipe Line in that period had been equal to Nominal 
Throughput and (b) dividing such estimated Operating 
Expenses by the Nominal Throughput taken for the entire 
period in question. 
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(3) The estimated rate of Operating Expenses per barrel of 
Adjusted Throughput (which rate is hereinafter called 
the “Adjusted Rate”): by (a) estimating what the total 
Operating Expenses of the Pipe Line for the period in 
question would have been if the throughput per day of the 
Pipe Line in that period had been equal to Adjusted 
Throughput and (b) dividing such estimated Operating 
Expenses by the Adjusted Throughput taken for the entire 
period in question. 


B. (1) If the Actual Rate is equal to or less than the Nominal 


Rate, no further computations hereunder need be made and the 
Pipe Line Company and the statutory auditors shall advise the 
shareholders that no payment is due under the provisions of 
Section E of Article II of the foregoing Agreement. 


(2) If, however, the Actual Rate is more than the Nominal 
Rate, the Nominal Rate shall be subtracted from (a) the Ad- 
justed Rate, and from (b) the Actual Rate. 


. To ohtain the amounts payable, pursuant to Section E of Article 


II of the foregoing Agreement, to the other shareholder or 
shareholders by the terminators or the terminator, respectively, 
as the case may be, the actual throughput of each shareholder, 
other than a terminator, shall be multiplied by the lesser of the 
two amounts obtained under B(2) of this Section II. Provided, 
however, that if, in the case of any shareholder, other than 
a terminator, the share of the capacity of the Pipe Line to which 
that shareholder was entitled during the period in question, 
pursuant to sub-section (a) of Section 6 of the Pipe Line 
Agreement, was less than the actual throughput of that share- 
holder in the same period, then the amount of such share of 
capacity shall, in lieu of the actual throughput, be multiplied 
by the lesser of the two amounts obtained under B(2) of this 
Section II. 
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III If the obligations of both Jersey and Socony have been calculated 
hereunder in a case where both are terminators at the same time their 
respective shares of the amount payable hereunder shall be determined 
as follows: 


A In the case referred to in B(5) of Section I hereof the amount 
due Anglo-Iranian shall be paid 80.0% by Jersey and 20.0% by 
Socony. Jersey shall pay Socony 80.0% of the amount due 
Socony and, since Socony has terminated its Supply Contract 
dated 25th September, 1947, the remaining 20.0% shall be 
absorbed by Socony. 


B In the case referred to in B(6) of Section I hereof the amount 
due Anglo-Iranian shall be paid 72.7% by Jersey and 27.3% 
by Socony. Jersey shall pay Socony 72.7% of the amount due 
Socony and, since Socony has terminated its Supply Contract 
dated 1st March, 1948, the remaining 27.3% shall be absorbed 
by Socony. 


C In the case referred to in B(7) of Section I hereof the amount 


due Anglo-Iranian shall be paid 61.5% by Jersey and 38.5% by 


Socony. 


F.G.C. M. 
B. B. J. 
WA. G. 
O. H. 
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Document 25 


[Letterhead of } 


ANGLO-IRANIAN OIL COMPANY 
LIMITED 
46 Y 
SECRET 
5th April, 1949. 
Standard Oil Company (New 
Jersey), 
30, Rockefeller Plaza, 
New York 20, N. Y. 


Socony-Vacuum Oil Company, 
Incorporated, 

26, Broadway, 

New York 4, N. Y. 


Dear Sirs, 


We refer to the Letter Agreements between ourselves and your two 
Companies, dated 25th September, 1947, and 23rd March, 1948. Those 
Letter Agreements were in regard to the Supply Agreements between 
our two Companies which are referred to in the respective Letter 
Agreements. 


This will confirm our understanding with you that those letter 
Agreements are not in any way affected by the Agreements dated 
Sth April, 1949, which modify and supplement the aforesaid Supply 
Agreements, and that those Letter Agreements remain in full force 
and effect. 


Please confirm that your Company is in agreement with the fore- 
going by signing and returning the enclosed copy of this letter, a 
duplicate copy of which is being sent to each of your two Companies. 
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This letter will become effective upon receipt of executed copies 
from both yuur Companies. 


Yours faithfully, 


For ANGLO-IRANIAN O1L Company, LTp. 


FREDERICK G. C. Morris 


Agreed to and accepted 


Socony-VacuuM Ort ComMpPANy, INCORPORATED. 


B. B. JENNINGS 
President 
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HEADS OF AGREEMENT 


between 


ANGLO-IRANIAN OIL COMPANY, LIMITED 


and 


SOCONY-VACUUM OVERSEAS SUPPLY COMPANY 


and 


SOCONY-VACUUM OIL COMPANY, INCORPORATED 


dated 


MAY 1, 1952. 
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These Heads of Agreement are made this first day of May, 1952, 
between Anglo-Iranian Oil Company, Limited (Anglo-Iranian) of the 
first part, and Socony-Vacuum Overseas Supply Company (Sovosco) 
and Socony-Vacuum Oil Company, Incorporated (Socony) of the 
second part. 


These Heads of Agreement relate to the following Agreements :— 


1. An Agreement dated 25th September, 1947, between Anglo- 
Iranian and Socony. 


th 


A Supplemental Agreement dated 5th April, 1949, between 
Anglo-Iranian and Socony. 


3. An Agreement dated Ist March, 1948, between Anglo-Iranian 
and Socony. 


4. A Supplemental Agreement dated 5th April, 1949, between 
Anglo-Iranian and Socony. 


wn 


Two Agreements dated 23rd March, 1948, between Anglo- 
Iranian and Socony (the Loan Agreements ). 


6. An Agreement dated 23rd March, 1948, between Anglo- 
Iranian, Standard Oil Company (Jersey), Socony and Middle 
East Pipelines Limited. 


N 


A Supplemental Agreement dated 5th April, 1949, between 
Anglo-Iranian, Jersey, Socony and Middle East Pipelines 
Limited. 


Socony has assigned all of the aforesaid Agreements, with the 
exception of the Loan Agreements, to Sovosco, its subsidiary. Pur- 
suant to the terms of those Agreements, Socony remains liable for due 
performance thereof. 

The first of the above Agreements, as amended by the second, is 
referred to in these Heads of Agreement as the Socony I Agreement, 
and the third of the above Agreements, as amended by the fourth, is 
referred to as the Socony II Agreement. The Socony I Agreement 
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and the Socony II Agreement are together referred to as the Supply 
Agreements. The sixth of the above Agreements, as amended by the 
seventh, is referred to as the Pipeline Agreement. 


Part I—Kuwait INcoME TAx 
Whereas :— 


A. (i) The relations between the Ruler of Kuwait and the former 
Kuwait Oil Company Limited (which has now changed its 
name to D’Arcy Kuwait Company Limited) have been ad- 
justed in order that 


(a) the Ruler’s revenue from oil may be increased, and 


(b) the shareholders in the former Kuwait Oil Company 
Limited may take advantage of the provisions in the 
U.S. and U.K. tax laws regarding credit for payment of 
foreign taxes. 


(ii) A Kuwait Income Tax Decree (the Decree) has been enacted, 
a copy of which is attached hereto and initialled by the signa- 
tories hereof for identification, and the following arrange- 
ment has been instituted :-— 


(a) A new Kuwait Oil Company Limited (Opco) operates 
in Kuwait. 


(b) D’Arcy Kuwait Company Limited (Darkco) trades in 
Kuwait and owns an undivided half interest in the Con- 
cession granted by the Ruler of Kuwait to the former 
Kuwait Oil Company Limited by the Concession Agree- 
ment dated 23rd December, 1934. 


(c) Darkco makes profits in Kuwait and pay Kuwait income 
tax or tax commutation thereon. 
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(d) Opco makes a nominal profit in Kuwait amounting over 
a period of years to one shilling per ton of oil produced in 
Kuwait by Opco and pays Kuwait income tax or tax 
commutation thereon. 


(iii) The pricing provisions of the Supply Agreements are on a 
“cost plus” basis, but at the time of the framing of those 
provisions it was not contemplated that such a Kuwait income 
tax would be enacted and consequently no provision was made 
for the inclusion of any part of such tax as a “cost”. In order 
to make such provision, which Sovosco and Socony recognize 
as equitable in view of the introduction of such tax, it is 
necessary that changes be made in the Supply Agreements. 


. Anglo-Iranian recognizes that, if the Supply Agreements are so 
changed, it would also be equitable to place Sovosco in a position 
whereby it will benefit from the U.S. and U.K. tax credit provisions 
mentioned above, insofar:as Kuwait income tax on profits from oil 
delivered under the Supply Agreements is concerned. At present, 
it appears that this benefit can be obtained either by :— 


(1) Sovosco sharing indirectly in such relief as may be granted 
to Darkco and Opco, or 


(ii) Sovosco or a subsidiary of Sovosco paying Kuwait income 
tax and thereby qualifying directly for such relief as may be 
granted to it, as well as sharing indirectly in such relief as 
may be granted to Opco. 


C. Dependent upon the circumstances ruling at any particular time, 
either one of the methods mentioned in B. above may be more or 
less advantageous than the other, in respect of either the Socony 
I Agreement or the Socony II Agreement, or both. In amending 
the terms of the Supply Agreements, it is therefore necessary to 
provide for the adoption of either method as and when required. 
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THE Parties HERETO THEREFORE AGREE THAT:— 


1. In the event of Darkco paying Kuwait income tax or tax com- 
mutation on account of the oil (hereafter in these Heads of Agree- 
ment called “the contract oil’) delivered under the Supply Agree- 
ments and receiving U.K. tax credit by reason thereof, the Schedules 
to the Supply Agreements shall be amended so as to include as an 
element of cost to Buyer thereunder any “Darkco unrelieved Kuwait 
tax” and “Opco unrelieved Kuwait tax” (both of which expressions 
are defined in 5. below). 


2. (a) (i) Should Sovosco consider at any time (which is not limited 
to one occasion only) that the payment in this manner 
of the “unrelieved Kuwait tax” specified in 1. above is 
financially disadvantageous to it then it may give written 
notice to Anglo-Iranian in respect of either the Socony I 
Agreement or the Socony II Agreement, or both, that it 
desires the adoption of the “tax subsidiary method” (as 
defined in 3. below). 


Unless within three calendar months of the receipt of such 
written notice Anglo-Iranian has shown that such a “tax 
subsidiary method” is not in the common interest of Anglo- 
Iranian and Sovosco and has suggested another method 
which is equally as advantageous financially to Sovosco as 
the “tax subsidiary method” then Sovosco may forthwith 
adopt such ‘‘tax subsidiary method” in accordance with the 
notice given pursuant to (a) (i) above. 


Should Anglo-Iranian consider at any time (which is not 
limited to one occasion only) that the payment in this 
manner of the “‘unrelieved Kuwait tax” specified in 1. above 
is financially disadvantageous to it then it may give a 
similar notice to Sovosco requiring Sovosco to adopt the 
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“tax subsidiary method” in respect of either the Socony I 
Agreement or the Socony II Agreement, or both. 


Unless within three months of the receipt of such written 
notice Sovosco has shown that such a “tax subsidiary 
method” is not in the common interest of Anglo-Iranian 
and Sovosco and has suggested another method which is 
equally as advantageous financially to Anglo-Iranian as 
the “tax subsidiary method” then Sovosco shall forthwith 
adopt such “tax subsidiary method” in accordance with the 
notice given pursuant to (b) (i) above. 


3. For the purposes of this Part I the “tax subsidiary method” shall 
(unless otherwise agreed) mean the following :— 


(a) Sovosco or a subsidiary of Sovosco (either U.S., U.K. or one 
of each) will purchase in Kuwait the contract oil in sterling 
from Darkco at a price equivalent to the sum of the exactions, 
such as taxes (other than the income tax imposed by the 
Decree), royalties, rentals, duties, imposts or other exactions 
of a like nature allowed as reductions of the said income tax by 
virtue of Article 1. of the Decree paid by Darkco on the contract 
oil and the cost of such oil (excluding all such exactions) 
utilized by Darkco for Kuwait tax purposes. 


Sovosco or its subsidiary will so conduct its operations in 
Kuwait that it will realize the same gross revenue on each ton 
of the contract oil as Darkco realizes on each ton of oil other 
than the contract oil (not including, however, oil sold under 
Anglo-Iranian’s existing supply contract with Jersey) produced 
for Darkco in Kuwait, and Sovosco or its subsidiary will 
thereby become liable to pay, and will pay, the same amount by 
way of Kuwait tax on each ton of oil as Darkco. 


Sovosco 6. it: subsidiary will appoint the same agent in Kuwait 
as Darkco for the purpose of complying with the Kuwait tax 
law, if Darkco does appoint such an agent. 
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(d) In consideration of Anglo-Iranian arranging to make available 
to Sovosco or its subsidiary the contract oil at the price referred 
to in 3(a) above, Socony and Sovosco will make or procure such 
arrangements as may be necessary to provide and ensure that 
at some stage in the course of transactions in the contract 
oil, but not later than the twenty-fifth day of the calendar month 
following the calendar month in which the contract oil in ques- 
tion has been delivered to Sovosco or its subsidiary, there shall 
be paid to Anglo-Iranian in London in sterling, or in dollars 
in respect of oil for which payment is to be made in dollars 
under the Socony II Agreement, the difference between the 
sum so payable by Sovosco or its subsidiary, as the case may 
be, under 3(a) above and the amount which would have been 
payable by Buyer under the Socony I Agreement or the Socony 
II Agreement, as the case may be, to Anglo-Iranian if the “tax 
subsidiary method” was not in operation and if Darkco was 
paying the Kuwait income tax. 


In calculating the aforesaid amount under the Socony I Agree- 
ment :— 


(i) In arriving at the price under the Socony I Agreement 
(amended as specified in 1. of this Part 1) there shall be ex- 
cluded from cost the “Darkco unrelieved Kuwait tax” which 
Darkco would suffer if Darkco were paying Kuwait income tax, 
but, there shall be included in cost the “Opco unrelieved Kuwait 
tax”; but, 


in arriving at the increase of price (as provided for in Part 
II of these Heads of Agreement) there shall be included in 
cost the “Opco unrelieved Kuwait tax” and the “Sovosco un- 
relieved Kuwait tax” for so long as the sum of these two 
“wnrelieved Kuwait tax” figures does not exceed the sum of 
the “Opco unrelieved Kuwait tax” and ot the “Darko unre- 
lieved Kuwait tax” which Darko would have suffered if Darkco 
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were paying the Kuwait income tax; in the event of the former 
sum exceeding the latter sum then the latter sum shall be utilized 
for this purpose. 


In calculating the aforesaid amount under the Socony II Agree- 
ment :-— 


(1) In arriving at the cost under the Socony II Agreement 
(amended as specified in 1. of this Part I) there shall be ex- 
cluded the “Darkco unrelieved Kuwait tax’ which Darkco 
would suffer if Darkco were paying Kuwait income tax, but 
there shall be included in the cost the “Opco unrelieved Kuwait 
tax’’; but, 


in arriving at the increment under the Socony II Agreement 
and at the increase of price (as provided for in Part II of 
these Heads of Agreement) there shall be included in cost the 
“Opco unrelieved Kuwait tax” and the “Sovosco unrelieved 
Kuwait tax’’ for so long as the sum of these two “unrelieved 
Kuwait tax’’ figures does not exceed the sum of the “Opco un- 
relieved Kuwait tax” and of the “Darkco unrelieved Kuwait 
tax” which Darkco would have suffered if Darkco had paid 
Kuwait income tax; in the event of the former sum exceeding 
the latter sum then the latter sum shall be utilized for this 
purpose. 

All oil purchased in Kuwait by Sovosco or its subsidiary under 
the Socony II Agreement will be invoiced to Sovosco or its sub- 
sidiary, as the case may be, in sterling and will be paid for by 
Sovosco or its subsidiary, as the case may be, in sterling not- 
withstanding that under the provisions of Article IX of the 
Socony II Agreement payment for some or all of that oil may 
require to be made in dollars. In order that Anglo-Iranian 
shall nevertheless receive dollars for oil in respect of which 
payment is to be made in dollars under the said Article IX, 
Socony and Sovosco will make or procure such arrangements 
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as may be necessary to provide for and ensure the payment of 
the appropriate amount in dollars to Anglo-Iranian in London 
against repayment by Anglo-Iranian of an equivalent sum 
in sterling. 


The “tax subsidiary method” may be terminated by either 
party, in respect of either the Socony I Agreement or the Socony 
II Agreement, or both, as follows :— 


(1) by Sovosco on giving three months’ notice in writing to 
Anglo-Iranian, 


(ii) by Anglo-Iranian on giving a similar notice to Sovosco 
and at the same time showing that the continuance of the 
“tax subsidiary method” may jeopardise the rights under 
the said Concession Agreement of Anglo-Iranian or of any 
subsidiary company of Anglo-Iranian. 


Upon such termination Darkco shall itself pay the Kuwait tax 
on account of the contract oil and the provisions of 1. above 
shall apply. 


For the purpose of this Part I:— 


(a) 


‘“Unrelieved Kuwait tax” means such part of the payments of 
Kuwait income tax or of the payments of tax commutation 
in lieu of such income tax as in the case of a U.K. Company 
is not creditable for U.K. tax purposes against U.K. tax or 
as in the case of a U.S. Company is not creditable for U.S. 
tax purposes against U.S. tax. 


“Darkco unrelieved Kuwait tax”’ means the “unrelieved Kuwait 
tax’’ suffered by Darkco in respect of its profit on the con- 
tract oil. 


“Opco unrelieved Kuwait tax” means the “unrelieved Kuwait 
tax” that would have been suffered by Opco in respect of an 
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assumed profit of one (1) shilling per ton of contract oil pro- 
duced in Kuwait by Opco (whether Opco’s actual profit thereon 
is more or less). 


(d) ‘‘Sovosco unrelieved Kuwait tax” means the “unrelieved K1- 
wait tax”’ suffered by Sovosco or its subsidiary in respect of its 
profit on the contract oil. 


6. For the purpose of this Part I the expression “subsidiary” shall 
have the same meaning as the expression “subsidiary company” as 
defined in the Supply Agreements. 


The parties hereto agree that the necessary amendments to the 
Supply Agreements consequent upon the arrangements referred to 
in A(i) and (ii) of this Part I will be agreed upon between them 
and will be incorporated in the Supply Agreements as soon as may 
be practicable after the execution of these Heads of Agreement. 


Following discussions on certain other matters in connection with 
the Agreements above set out it has been further agreed between the 
parties as follows :— 


Part II—Price 


(a) The price payable to Anglo-Iranian by Buyer under the Sup- 
ply Agreements shall be increased as follows :— 


If and so long as the “Buyer’s margin” (as hereinafter defined ) 
is in excess of fifteen shillings per ton there shall be added to the 
price per ton of the contract oil an amount, not to exceed five 
shillings per ton, equal to two pence per ton for each full shilling 
of such excess. 

“Buyer’s margin” means the difference between on the one 
hand the market value per ton of the oil F.O.B. tank ship Kuwait 
loading port and on the other hand the price per ton of oil less 
the amount (i.e. Seller’s profit element) for which provision is 
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made in (4) of Section 6.01 of the Socony I Agreement and of 
the Socony II Agreement. 


(b) The amendments to the Supply Agreements which will be 
necessary to give effect to the foregoing are as set out in Schedule A 
hereto in respect of the Socony I Agreement and as set out in Schedule 
B hereto in respect to the Socony II Agreement. 


Part III—TERMINATION OF THE PIPE LINE AGREEMENT 


(a) Anglo-Iranian and Sovosco agree that the Pipe Line Agree- 
ment will be terminated as soon as they can procure such termination, 
and they hereby undertake to procure the agreement of Middle East 
Pipelines Limited to such termination as soon as may be practicable 
after the execution of these Heads of Agreement. Notwithstanding 
the termination of the Pipe Line Agreement, Middle East Pipelines 
Limited will not be put into liquidation as part of these arrangements 
but will remain in being unless and until the shareholders in General 
Meeting resolve otherwise. 


(b) As from the date of the termination of the Pipe Line Agree- 
ment neither Anglo-Iranian nor Sovosco will dispose of its sharehold- 
ing in Middle East Pipelines Limited, except to a subsidiary (as it was 
defined in sub-section 10(a) of the Pipe Line Agreement) of the dis- 
posing company, without first offering the shares to the other share- 
holders in Middle East Pipelines Limited pro rata to their sharehold- 
ings at the then current fair worth of the shares. Such fair worth 
will be agreed upon by the shareholders or in default of such agree- 
ment will be determined by a referee who will be a person fitted with 
the requisite expert knowledge for the determination of the matter 
and who will be nominated by agreements between the shareholders. 


(c) The necessary amendments to the Supply Agreements will 
be made in order to ensure that neither the duration of these Agree- 
ments nor the rights of Buyer thereunder to terminate them will be 
affected by the termination of the Pipe Line Agreement. The amend- 
ments in question are set out in Schedule C hereto. 
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(d) Anglo-Iranian and Socony agree that, at the time of the 
termination of the Pipe Line Agreement or as soon thereafter as may 
be practicable, they will terminate the Loan Agreements and make 
the necessary settlement of accounts between them by the payment 
of differences. 


(e) The parties hereto agree that the necessary amendments to 
the Supply Agreements consequent upon the termination of the Pipe 
Line Agreement will be agreed upon between them and will be incorpo- 
rated in the Supply Agreements as soon as may be practicable after the 
termination of the Pipe Line Agreement. 


(£) In view of the termination of the Pipe Line Agreement, for 
so long as either the Socony I Agreement or the Socony II Agreement 
remains in force neither Anglo-Iranian nor Socony will enter into an 
arrangement with any third party (including Jersey) for the transpor- 
tation of oil by pipe line from the vicinity of the Persian Gulf to the 
Mediterranean without first conferring with the other; provided, how- 
ever, that the foregoing undertaking to confer shall not apply to 
Socony’s existing and future arrangements with the other shareholders 
in Arabian American Oil Company for the transportation of oil pro- 
duced by Arabian American Oil Company. 


Part IV—Force MAJEURE 


The necessary amendments to the Socony II Agreement will be 
made in order to bring into line the provisions of (1) of Section 10.02 
of that Agreement with those of (1) of Section 10.02 of the Socony 
I Agreement. 

The amendments in question are set out in Schedule D hereto. 


Part V—ExXxcCHANGE RATES 


The parties hereto recognize that the existing provisions of the 
Supply Agreements for conversion of dollars into sterling and sterling 
into dollars are inappropriate in the circumstances which now prevail 
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and undertake to confer with a view to agreeing the method of ascer- 
taining the applicable exchange rates. This method will also be applied 
to the calculation of the amount of dollars payable to Anglo-Iranian in 
London under the provisions of 3(e) of Part I hereof. 


Part VI—ARBITRATION 


If any difference or dispute shall arise between the parties hereto, 
or any of them, as to the interpretation of these Heads of Agreement 
or as to the rights or liabilities of any party hereunder or as to any 
matters arising out of these Heads of Agreement or connected there- 
with, the question shall, failing any agreement to settle it in any other 
way, be referred to arbitration which shall be held in England pursuant 
to the provisions of the Arbitration Act of 1950 or any statutory modi- 
fication or re-enactment thereof for the time being in force. 


Part VII—App.LicABLeE LAw 


These Heads of Agreement shall be construed to take effect in 
accordance with English Internal Law to the exclusion of all other 
legal systems, and the parties submit to the jurisdiction of the English 
Courts. 


SCHEDULE A 


AMENDMENTS TO THE SOCONY I AGREEMENT TO GIVE 
EFFECT TO THE PRICE INCREASE SPECIFIED IN PART II 
OF THE HEADS OF AGREEMENT OF WHICH THIS 
SCHEDULE FORMS A PART 


(a) Section 6.01 to be amended to read as follows :— 


“Section 6.01. Subject to the further provisions contained in this 
Article, the price per ton of oil which shall have been delivered 
hereunder shall be the sum of the following :— 
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(1) 


(3) 


(4) 
(5) 
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The cost of production per ton in the calendar year in which 
delivery hereunder shall have been made, which cost shall 
be determined in accordance with the provisions of Part | 
of the Schedule attached hereto, which Schedule shall for all 
purposes be deemed to be a part of this Agreement. 


The applicable cost of transportation per ton in the calendar 
year in which delivery hereunder shall have been made, which 
cost shall be determined in accordance with the provisions 
of Part III of the said Schedule. 


The applicable royalty per ton, which shall be determined in 
accordance with the provisions of Part VI of the said 
Schedule. 


* per ton. 


An amount per ton equal to two (2) pence for each full 
shilling by which the market value per ton, as hereinafter 
defined in this Section 6.01, exceeds the sum of the amounts 
described in (1), (2) and (3) of this Section, plus fifteen 
(15) shillings; provided, always, that such amount per ton 
shall in no event exceed five (5) shillings. 


For the purpose of item (5) of this Section 6.01 and of 
Section 6.02 hereof the market value per ton shall mean the 
average open market value f.o.b. tank ship at the Kuwait 
loading port per ton of oil which shall have been delivered 
hereunder in the calendar year in question, assessed on a day 
to day basis throughout the year (whether or not deliveries 
hereunder shall have been made on each day throughout the 
year) and shall be agreed or determined as hereinafter pro- 
vided in this Section 6.01. 

The said average open market value f.o.b. tank ship at 
the Kuwait loading port in the calendar year in question shall 
be agreed upon by the parties, or failing agreement, shall, with- 
out reference to arbitration, be determined by an independent 


*[Figure appears in executed originals of this Heads of Agreement. ] 
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expert experienced in the evaluation of oil, who shall be agreed 
upon by the parties or who, failing agreement, shall be chosen 
by the President for the time being of the British Institute 
of Petroleum. Such determination shall be made on the basis 
of the fair price f.o.b. tank ship at the Kuwait loading port 
as between a willing buyer and a willing seller of oil of similar 
quality to the oil in question at the same place and such expert 
shall in making this determination use such material as he in 
his absolute discretion shall think fit, and such determination 
shal be final.” 


(b) The first sentence of the second paragraph of Section 6.02 
to be amended to read as follows :— 


“In making any such estimates Seller snall use the latest informa- 
tion available at that time with respect to the likely cost of produc- 
tion per ton, the likely applicable cost of transportation per ton, 
the likely applicable royalty per ton and the likely market value per 
ton for the calendar year for which the estimates are being made.” 


(c) Section 6.04(1) to be amended to read as follows :— 


“if Seller or any subsidairy or affiliated company of Seller or the 
Company or any subsidiary company of the Company shall sell to 
any other purchaser Kuwait oil or Iranian oil or both at a price to 
be ascertained on the same principle as hereunder (that is to say 
a “cost plus” basis) but with a differential in favour of the Seller 
of less than the sum of the amount specified in (4) of Section 6.01 
hereof plus the amount (if any) resulting from the application of 
(5) of the said Section, then during the currency of the sale to such 
other purchaser Seller shall give to Buyer the benefit of the more 
favourable price terms enjoyed by such other purchaser as a result 
of such lower differential, provided always that in assessing 


63478 O—55—pt. 2——61 





1506 ANTITRUST AND MONOPOLY PROBLEMS 


whether or not the said differential is less than the sum of the two 
said amounts due regard shall be given to the estimated effect over 
a substantial period of any factors dependent on market fluctuations 
in the prices of crude oil or petroleum pzoducts, or” 


SCHEDULE B 


AMENDMENTS TO THE SOCONY II AGREEMENT TO 


GIVE EFFECT TO THE PRICE INCREASE SPECIFIED IN 
PART II OF THE HEADS OF AGREEMENT OF WHICH THIS 
SCHEDULE FORMS A PART 


(a) Section 6.01 to be amended to read as follows :— 


“Section 6.01. Subject to the further provisions contained in this 
Article, the price per ton of oil which shall have been delivered 
hereunder f.o.b. tank ship shall be the sum of the following items :— 


(1) the cost of production per ton in the calendar year in which 
delivery hereunder shall have been made, which for the 
purposes hereof, except as hereinafter provided, shall be the 
cost of production per ton in the same calendar year deter- 
mined under (1) of Section 6.01 of Article VI of the First 
Purchase Agreement; 


the applicable cost of transportation per ton in the calendar 
year in which delivery hereunder shall have been made, which 
for the purposes hereof, except as hereinafter provided, shall 
be the applicable cost of transportation per ton in the same 
calendar year determined under (2) of Section 6.01 of Article 
VI of the First Purchase Agreement; 


the applicable royalty per ton which shall be determined in 
accordance with the provisions of Part I of the Schedule at- 
tached hereto which Schedule shall for all purposes be deemed 
to be a part of this Agreement; 
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(3) (a) an amount per ton equal to two (2) pence for each full 
shilling by which the market value per ton, as hereinafter 
defined in this item (3) (a), exceeds the sum of the amounts 
described in (1), (2) and (3) of this Section, plus fifteen 
(15) shillings; provided, always, that such amount per ton 
shall in no event exceed five (5) shillings. 


For the purpose of (3)(a) of this Section 6.01 the 
market value per ton shall mean the average open market 
value f.o.b. tank ship at the Kuwait loading port per ton of oil 
which shall have been delivered hereunder in the calendar year 
in question, assessed on a day to day basis throughout the year 
(whether or not deliveries hereunder shall have been made on 
each day throughout the year) and shall be agreed or deter- 
mined as follows :— 


The said average open market value f.o.b. tank ship at the 
Kuwait loading port in the calendar year ir question shall be 
agreed upon by the parties, or failing agreement, shali, without 
reference to arbitration, be determined by an independent 


expert experienced in the evaluation of oil, who shall be agreed 
upon by the parties or who, failing agreement, shall be chosen 
by the President for the time being of the British Institute of 
Petroleum. Such determination shall be made on the basis of 
the fair price f.o.b. tank ship at the Kuwait loading port as 
between a willing buyer and a willing seller of oil of similar 
quality to the oil in question at the same place and such 
expert shall in making this determination use such material 
as he in his absolute discretion shall think fit, and such deter- 
mination shall be final.” 


From (4) onwards Section 6.01 is unaltered. 
(b) After the words appearing in Section 6.03(1): “(c) the 


likely applicable royalty per ton,” the following words to be added: 
“(d) the likely market value per ton.” 
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SCHEDULE C 


AMENDMENTS TO THE SOCONY I AND SOCONY II 

AGREEMENTS TO GIVE EFFECT TO THE PROVISIONS 

OF PART III(c) OF THE HEADS OF AGREEMENT OF 
WHICH THIS SCHEDULE FORMS PART 


(a) Section 2.01 to be amended to read as follows :— 


“This Agreement shall be effective from the date first hereinbefore 
stated and, unless sooner terminated in accordance with the provi- 
sions of Section 2.02, Section 9.02* or Section 11.01 hereof, shall 
remain in effect until the end of the Supply Period, and, if ex- 
tended as provided in Section 10.04 hereof, for such longer period 
as is therein stated.” 


(b) Section 2.02 to be amended to read as follows :— 


“Buyer shall have the right to terminate this Agreement either 
at the end of the tenth year of the Supply Period, or at the end 
of the fifteenth year of the Supply Period, by giving Seller notice 
of termination at least five (5) years prior to the date in ques- 
tion.” 


(c) Section 2.03, Section 2.04 and Section 2.05 to be wholly de- 
leted. 


*Section 9.12 in the case of the Socony II Agreement. 
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SCHEDULE D 


AMENDMENTS TO THE SOCONY II AGREEMENT TO 
GIVE EFFECT TO THE PROVISIONS OF PART IV OF 
THE HEADS OF AGREEMENT OF WHICH THIS 
SCHEDULE FORMS PART 


Section 10.02(1) to be amended to read as follows :— 


“(1) Ifan event of force majeure, as defined in Section 10.03 here- 
of, affects production in, or deliveries by Seller hereunder 
(otherwise than as described in (2), (3) and (4) of this 
Section) of Oil from, Kuwait or Iran, or both, to such an 
extent that Seller is unable to deliver from Kuwait and Iran 
combined the quantities deliverable hereunder and at the 
same time to maintain its other business, then the amount 
of oil which Seller shall be bound to deliver to Buyer here- 
under during the period of force majeure shall be arrived 
at in accordance with the following calculations :-— 

(a) from the amount of Kuwait oil and of Iranian oil 
which is available for delivery at the beginning of the 
said period and from the production thereafter of 
Kuwait oil and of Iranian oil, shall be deducted so 
much thereof, as is required by Seller solely for the 
refining of products for internal consumption within 
Iraq, Kuwait and Iran (meaning, for this purpose, the 
entire country of Iran and not merely the areas in Iran 
herein referred to as Iran) and for the requirements 
of the British Admiralty in accordance with the provi- 
sions of any agreement for the time being in force 
between the British Admiralty and Seller ; provided that 
Seller, in providing for internal consumption within 
Iraq shall, insofar as it shall be reasonably practicable 
for Seller to do so, use oil which may be available to 
Seller from, or which may thereafter be produced in, 
sources other than Iran and Kuwait; 


it shall be assumed (whether or not the actual quantity 
delivered was more or less) that the quantity of oil 
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(c) 


(d) 


(e) 


(f) 
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delivered to Buyer hereunder during the calendar year 
last ended before the event of force majeure was two 
million (2,000,000) tons; 


there shall be ascertained the difference between (i) the 
aggregate amount of Kuwait oil and of Iranian oil 
taken by Seller during the calendar year last ended 
before the event of force majeure, for its other business 
(not including the amounts actually taken for business 
referred to in (a) and (b) above) and (ii) the quantity 
which Seller may during each twelve months of the 
period of force majeure be able to supply for such other 
business (in lieu of supplying Kuwait oil or Iranian 
oil) from production sources, other than Kuwait and 
Iran, owned by Seller or in which Seller has an inter- 
est, if, but only if and to the extent that, it shall be rea- 
sonably practicable for Seller to do so; provided, how- 
ever, that nothing herein contained shall imply an 
obligation on Seller to supply to Buyer or to Standard 
Oil Company (hereinafter called “Jersey’) under any 
agreement with Buyer or with Jersey respectively for 
the sale of oil for delivery into the Pipe Line, oil from 
production sources other than Kuwait and Iran; 


the proportion which two million (2,000,000) tons 
bears to the difference ascertained under (c) above shall 
be ascertained; 


the amount of oil remaining after the calculation pro- 
vided for in (a) above shall be apportioned in the pro- 
portion arrived at in (d) above, between on the one hand 
Buyer hereunder and on the other hand Seller’s other 
business (including that with Buyer under any agree- 
ment other than this Agreement) ; 


the amount for Buyer as obtained in (e) above shall 
be the amount of oil which shall be delivered to Buyer 
hereunder so long as the event of force majeure operates. 
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PROVIDED, however, that if during the calendar year last 
ended before the event of force majeure either the quantity 


of oil delivered to Buyer hereunder or the aggregate amount 
of Kuwait oil and of Iranian oil taken by Seller during the 
said calendar year for its other business (not including the 
amounts actually taken for business referred to in (a) and 
(b) above) or both such quantity and such aggregate amount 
shall, in the opinion of Seller or of Buyer, have been affected 
by an event or events of force majeure, as defined in Section 
10,03 hereof, in such a way as to render inequitable for the 
purpose of this Section the proportion to be ascertained 
under (d) above. the parties shall confer together for the 
purpose of agreeing an equitable adjustment of the said 
proportion, and failing agreement the matter shall be referred 
to arbitration in accordance with the provisions of Article 


XIII hereof.’ 


IN WITNESS WHEREOF the parties hereto have entered into these 
Heads of Agreement the day and year first hereinbefore stated. 


Signed for and on behalf of 
ANGLO-IRANIAN OIL CoMPANY, LIMITED 


|sTAMP] 


FREDERICK G. C. Morris 
Director 
Signed for and on behalf of 


Socony-VACUUM OVERSEAS SUPPLY COMPANY 
ROBERT SIEGEL 
President 
Signed for and on behalf of 


Socony-VacuuM O1Lt ComMPaAny, INCORPORATED 


B. B. JENNINGS 
President 
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Attachment referred to in Part I A(ii) of the Heads of Agreement 
between Anglo-Iranian Oil Company, Limited and Socony-Vacuum 
Overseas Supply Company and Socony-Vacuum Oil Company, Incor- 
porated dated May Ist 1952 


(18406) F.G.C.M. 
pon Vey (SEAL) B.B.J. 
KUWAIT RS. 
NOTICE 


The following Regulation, made by His Majesty’s Political Resi- 
dent in the Persian Gulf and allowed by His Majesty’s Principal Secre- 
tary of State for Foreign Affairs, is published for general information. 


His Majesty's Political Resident in 
the Persian Gulf. 
Bahrain, 31st December 1951. 


K1NG’s REGULATION MADE UNDER ARTICLE 85 OF THE 
KUWAIT ORDER IN COUNCIL, 1949 


No. 3 of 1951 


Income Tax Regulation 


1. The Income Tax Decree set out in the Schedule hereto, which 
has been given the force of law in Kuwait by order of His Highness the 
Shaikh of Kuwait, shall apply to all persons subject to the Kuwait 
Order in Council, 1949. 

2. This Regulation may be cited as the “Kuwait Income Tax 
Regulation, 1951.” 

His Majesty's Political Resident in 
the Persian Gulf. 
Bahrain, 31st December 1951. 
Allowed : . 
ANTHONY EDEN, 


His Majesty's Principal Secretary of State 
for Foreign Affairs. 
17245 41730 B 
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SCHEDULE 


Kuwait Income Tax Decree, 1951 


ARTICLE 1 


There shall be imposed for each taxable year ending after the 
date of this Decree 


(a) on every body corporate, wheresoever incorporated, engaged 
in the production of crude petroleum or other hydrocarbons 
in Kuwait, and 


(b) on every body corporate, wheresoever incorporated, engaged 
in the purchase and sale in Kuwait of crude petroleum or other 
hydrocarbons produced in Kuwait, or rights thereto, and 
maintaining a permanent office in Kuwait where the contracts 
of purchase and sale are executed 


an income tax the amount of which shall be determined by computing 
fifty per cent. (50%) of the income of the body corporate for the 
taxable year and by reducing the figure so computed by a sum equal 
to the aggregate of all taxes (other than the tax imposed by this 
Decree), royalties, rentals, duties, imposts, and other exactions of a 
like nature which accrue to or are received by the Ruler of Kuwait in 
the taxable year in connection with any of the trades or businesses speci- 
fied in Article 2 (g) and carried on by that body corporate or any other 
body corporate associated with it, provided that no exaction shall be 
applied for the benefit of taxpayers by way of reduction more than once. 


ARTICLE 2 


When used in this Decree— 


(a) the term “taxpayer” means any body corporate subject to the 
income tax imposed by this Decree; 
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the term “Director” means the Director of Income Taxes, 
who shall be appointed by the Ruler; 


the term “personnel of the Director” means the officials and 
other persons employed by the Director in the carrying out of 
the duties of the office of the Director; 


the term “Kuwait” does not include the Neutral Zone between 
Kuwait and Saudi Arabia, the islands of Kubr, Qaru, Umm 
al Maradim, or the Territorial Waters of those islands; 


(e) the term “body corporate, wheresoever incorporated, engaged 


in the production of crude petroleum or other hydrocarbons 
in Kuwait” includes any body corporate engaged in such pro- 
duction either directly or through an agent and also any body 
corporate producing crude petroleum or other hydrocarbons 
in Kuwait as an agent for others; 


(f) the term “duties” does not include duties payable in respect of 


imports for the personal use of employees of the taxpayer, or 
for the purposes of the taxpayer if the imports are subse- 
quently sold in Kuwait; 


the term “income” means gains and profits of a body cor- 
porate mentioned in Article 1 derived from or in connection 
with the carrying on from and after midnight of 30th Novem- 
ber, 1951, of any of the following trades or businesses: 


(i) Operating petroleum or other hydrocarbon properties 
located in Kuwait and selling the crude petroleum or 
other hydrocarbons thereby produced or extracted or 
their refined products: 


(ii) Operating any other manufacturing, industrial, or com- 
mercial enterprise in Kuwait; 


(iii) Letting property located in Kuwait; or 


(iv) Rendering services in Kuwait. 
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ARTICLE 3 


In the computation of income the following items, wheresoever 
incurred, shall be allowed as deductions : 


(a) The cost to the taxpayer of goods sold, or services rendered, 
by the taxpayer in connection with the carrying on of the 
trade or businesses specified in Article 2 (g). 


Expenses which accrue against or are paid by the taxpayer 
(exclusive of the amounts mentioned in Article 1 which accrue 
to or are received by the Ruler and of amounts which are 
capital expenditures) in the taxable year in connection with 
the carrying on of the trades or businesses specified in Article 
2 (g), including, without in any way limiting the generality 
of the foregoing, expenses for exploration, drilling, or develop- 
ment of petroleum or other hydrocarbon properites; admin- 
istrative, overhead, and establishment expenses ; contributions ; 
and remunerations or rewards for services rendered by others, 
whether they accrue or are paid directly to the persons render- 


ing the services or to other persons in respect of insurance, 
pension, or other plans established for the benefit of the per- 
sons rendering the services. 


A reasonable amount in each taxable year for the exhaustion, 
depreciation, and obsolescence during that year of properties 
used in the trades or businesses specified in Article 2 (g). In 
respect of the properties specified in the subjoined table, the 
reasonable amount, on an annual basis, shall, in the absence 
of proof to the contrary, be the percentage specified in the 
table of their value as defined in Article 4, save that no 
decreases shall be made for amounts allowable in previous 
years for exhaustion, depreciation and obsolescence: 
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Per cent. 


Buildings such as offices, dwellings, stores, 
hospitals, and clubs 

Roads and bridges 

Tanks, pipelines, jetties, and wharves 

Office furniture and equipment 

Plant, machinery, and equipment other than 
that indicated below 

Motor cars and motor cycles 

Lorries and trailers 

Marine craft 

Aeroplanes 

Drilling and clean-out tools 

Service replacement plant (including con- 
struction and road-making equipment, 
workshops and equipment, handling 
equipment, and sundry others ) 

Service station buildings and driveways .. 

Servicing, greasing, and other service sta- 
tion equipment 

Carts 

Refining plants, pipelines (within refinery), 
and small tanks 

41730 B 2 


(d) Losses sustained in the taxable year in connection with the 
carrying on of the trades or businesses specified in Article 
2 (g) and not compensated for by insurance or otherwise, 
including, without in any way limiting the generality of the 
foregoing, bad debts, losses arising out of claims for damages 
against the taxpayer, and losses resulting from damage to 
or the destruction or loss of stock in trade or any property 
used in the trades or businesses specified in Article 2 (g). 


ARTICLE 4 


The value of properties on the basis of which the amount of 
deductions for exhaustion, depreciation, and obsolescence under Article 





ANTITRUST AND MONOPOLY PROBLEMS 1517 


3 (c) and the amount of deductions for property losses under Article 
3(d) are determined, shall be the original cost of the property in- 
creased by the amount of all expenditure chargeable to capital account 
and decreased by losses and (except as otherwise provided in Article 
3 (c)) by exhaustion, depreciation, and obsolescence previously allow- 
able in respect of the property. In the case of property acquired prior 
to lst December, 1951, the adjustment for exhaustion, depreciation, 
and obsolescence previously allowable shall, for the purpose of this 
Article, be computed as if the income tax imposed by this Decree, 
and specifically the percentage rates specified in Article 3 (c), had been 
in full force and effect and had been applicable during the period the 
property was owned prior to Ist December, 1951. If property is trans- 
ferred by one body corporate to another body corporate as part of a 
corporate reorganisation, the value (whether for the purposes of Article 
3 (c) or of this Article) of the property in the hands of the transferee 
shall be taken to be the same, for taxation purposes, as it would have 
been in the hands of the transferor if the transfer had not been made. 


ARTICLE 5 


The taxable year for which income tax is imposed shall be the 
annual accounting period used by the taxpayer in keeping its records, 
except that, if such annual accounting period begins prior to 1st Decem- 
ber, 1951, the first taxable year shall include only the portion thereof 
which begins at midnight on 30th November, 1951. The taxpayer 
shall keep its records on the basis of a Christian calendar year, unless 
the Director, upon the taxpayer’s request, has authorised the taxpayer 
to keep its records on the basis of a different financial year. 


ARTICLE 6 


Income shall be computed as provided by this Decree and in accord- 
ance with the method of commercial accounting regularly employed by 
the taxpayer in keeping its records. If the method so employed does 
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not fairly reflect the taxpayer’s income, the computation shall be made 
in accordance with such method as does fairly reflect its income. The 
accrual method of commercial accounting (that is, the method under 
which items of incomings and items of deduction are taken into 
account in the taxable year in which they accrue, that is to say, in 
which the right thereto or the liability therefor arises and the amount 
thereof becomes reasonably determinable) shall be considered as fairly 
reflecting income. The taxpayer shall be entitled to use the method 
regularly followed in its records for converting one currency to another, 
if such method is generally recognised in commercial accounting. 


”” “ec 


The terms “accrue to or are received by’, “accrue against or are 
paid by”, “accrue or are paid’, “incurred or paid”, and “derived”, 
when used in this Decree, shall be applied and construed in accordance 
with the method of commercial accounting upon the basis of which 
income is computed. Accordingly, if income is computed on the accrual 
method of commercial accounting, all items of incomings shall be taken 
into account for the taxable year in which they accrue to the taxpayer, 
and all items of deduction shall be deducted for the taxable year in 
which they accrue against the taxpayer, while, if income is computed 
on the cash receipts and disbursements method of commercial account- 


ing, all items of incomings shall be taken into account for the taxable 
year in which they are received and all items of deduction shall be 
deducted for the taxable year in which they are paid by the taxpayer. 


ARTICLE 7 


Every taxpayer shall file with the Director at his office in the Town 
of Kuwait an income tax declaration on or before the fifteenth day of 
the fourth month following the end of the taxable year for which the 
declaration is made, and shall pay to the Director for the account of 
the Ruler, in pounds sterling (United Kingdom), the amount of in- 
come tax shown thereon in four equal instalments. The instalments 
shall be due, respectively, on the fifteenth day of the fourth, sixth, 
ninth, and twelfth months following the end of the taxable year. The 
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Director may grant reasonable extensions of time for filing the declara- 
tions and paying the income tax imposed by this Decree, when the tax- 
payer shows that such extensions are necessary. In case of failure to 
file the declaration or to pay the amount of income tax due in accord- 
ance with the provisions of this Article, except where such failure is 
due to reasonable cause, there shall be added to the amounts due a fine 
amounting to one per cent. (1%) for each thirty days or fraction 
thereof during which such failure continues. 


ARTICLE 8 


The taxpayer shall enter in the records of its accounts all items of 
incomings and of deduction and all other items affecting the amount 
of its income tax for the taxable year. The taxpayer shall file its dec- 
laration on the basis of records which are correct and which fairly 
reflect its income. If a public or chartered accountant who is a member 
of an internationally recognised firm of accountants approved for the 
taxable year by the Director certifies that the records for the taxable 
vear are correct and fairly reflect the taxpayer’s income computed as 
provided by this Decree, and that the declaration is in conformity with 
such records, the declaration shall, in the absence of proof to the con- 
trary established by the Director, be accepted as correct, and the income 
tax shown by such declaration shall be taken to be finally determined. 
The Director shall issue annually in respect of each taxable year a list 
of two or more internationally recognised firms of accountants which 
are approved by him for such year. In default of the certification for 
which provision is made in this Article, the Director may accept the 
taxpayer’s declaration as correct, or, when required by the established 
facts, may decide that it is necessary to adjust the amount of income 
tax stated in the declaration. In no event shall the amount stated in 
the declaration be increased except as a result of adjudication by the 
Court or of arbitration in accordance with Article 12, unléss the tax- 
payer so agrees. 





ANTITRUST AND MONOPOLY PROBLEMS 


ARTICLE 9 


The Director shall administer and enforce this Decree. He shall 
collect the income taxes due and pay them promptly to the Ruler. When 
requested, the Director shall deliver to the taxpayer a receipt certifying 
the amount of income taxes paid by the taxpayer and the year or years 
for which such taxes were paid. 

The taxpayer’s records and books shall, upon the request of the 
Director, be made available for inspection by the Director and his 
personnel when necessary for the purpose of carrying out the provisions 
of this Decree. 


ARTICLE 10 


Declarations shall be confidential and shall not be open to examina- 
tion or inspection by any person other than the Ruler, and the Director 
and his personnel. It shall be unlawful, without the consent of the tax- 
payer, to divulge or-make known in any manner whatever to any person 
other than themseives the amount or particulars of items of any incom- 
ings, or deduction, or other items set forth or disclosed in any declara- 
tion or in the taxpayer’s records and books, or to permit any declaration 
or copy thereof or any record or book containing any abstract or any 
particulars thereof to be seen or examined by any person other than 
themselves. Any offence against the foregoing provisions shall be 
punishable by fine not exceeding Rs. 1,500. 


ARTICLE 11 


Any person who knowingly (a) falsifies the taxpayer’s records, or 
(b) makes any false statement affecting any declaration or certificate 
required for the purposes of this Decree shall be guilty of an offence 
against this Decree and on conviction shall be liable to imprisonment 
for a period not exceeding two years or to a fine or to both such 
imprisonment and fine. 
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If the records of any taxpayer have been so falsified or if any 
false statement has been so made affecting the declaration or certificate 


of such taxpayer, then the taxpayer shall be guilty of an offence against 


this Decree and on conviction shall be liable to a fine. 


ARTICLE 12 


Any dispute between the Director and the taxpayer arising in 
respect of the administration of this Decree, or of the amount of 
income tax due thereunder, may be referred by either party to.the 
Courts for adjudication, unless both parties agree to submit the dispute 
to arbitration. 


63478 O—55 
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Mr. Emmereiicx. Thank you very much. I feel gratified that you 
think I have been of some help to the committee. 

The Cuarrman. Our next witness will be Mr. Howard Dresdach of 
the National Council of Farmer Cooperatives. 

Mr. Dresbach, the committee wants to apologize to you for waiting 
so long, but it was not our fault. 


STATEMENT OF HOWARD DRESBACH, CHAIRMAN, LEGAL AND TAX 
COMMITTEES, NATIONAL COUNCIL OF FARMERS COOPERATIVES 


Mr. Dressacu. I understand, Mr. Chairman. 

Mr. Chairman and members of the committee, my name is Howard 
Dresbach. I am a practicing lawyer in Columbus, Ohio. I have for 
a number of years represented farmer cooperatives in that State, 
and at this time am presenting this statement as chaisman of the 
legal and tax committee of the National Council of Farm Coperatives. 

The council is a national organization of farmers’ business associa- 
tions which market farm products and purchase farm production 
supplies for their members. Approximately 5,000 local farmers’ as- 
sociations have membership representation in the council either 
directly or through a regional or State federation or council. These 
local associations are located in every State and have a total farmer 
membership of between 214 and 3 million people. 

The council appreciates the opportunity to present its views to 
your committee on two important subjects in the antitrust field of 


vital importance to farmers today, namely, the status of agricultural 


cooperatives under the antitrust laws and the farmers’ interest in 
the Robinson-Patman Act. Both of these subjects were given treat- 
ment in the recently released report of the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws. 

Regretfully from the viewpoint of the farmer, however, the report 
was “long” in its legal theory and analysis attempting to justify its 
conclusions and “short” on its recognition and discussion of the real 
facts which are present today in our economy and which have formed 
the basis of the Congress action in these areas through the years. 

Hence, it shall be our purpose in this statement to present a mini- 
mum of philosophy and theory, and bring to your attention some 
of the hard, cold facts in our economy today related to antitrust 
matters which are the cause of concern and hardship in many cases 
to the farmer. 

By way of introduction, it should be stated that farmers, indi- 
vidually and as groups working together in their business associa- 
tions have a paramount interest in our antitrust laws and their im- 
partial administration. Farmer cooperatives are the type of busi- 
ness organization developed by farmers through their own efforts, 
and by their operations they further the sound objective of anti- 
trust legislation, that is, the preservation and promotion of compe- 
tition and equality of opportunity to compete in the market place. 

I might interpolate at this point. It is often said, and I think 
it is quite true, that the farm is the production department. A farmer 
must rely upon a purchasing department and a marketing department, 
which are, in most all cases, his cooperatives. 

Farmers, through their cooperatives, have contributed significantly 
toward making the private enterprise system work by helping to com- 
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bat the monopolistic hold that nonproducer interests once held, and 
in some cases are still trying to hold, upon the sale and handling of 
the farmers’ products. The farmers’ assertion of their right, now 
fully recognized by Federal policy, to operate their own farm business 
enterprises is the main reason of the antagonism toward farmer co- 
operatives of some of those business interests which for many years 
exercised to a large extent a monopoly on the farmers’ business and 
claimed this area of operations for their exclusive private profit. 
Such special recognition as is presently accorded farmers’ coopera- 
tives has grown out of the social and economic needs of that large 
section of our population who till the soil and produce the food and 
fiber of the Nation. As respects the antitrust laws, such recognition 
is in reality an inclusion, rather than an exemption. It confirms that 
these organizations are a proper and legal form of business enterprise. 
I might interpolate there to say within my lifetime farmers within 
the vicinity of Cleveland, Ohio, were arrested while trying to market 
milk through their cooperative under the State antitrust law at the 
time. That, of course, has been changed by State legislation as well 
as the Clayton Act, section 6 of the Clayton Act, and the Capper- 
Volstead Act, to which I will refer. 
But there was a time when the mere organization to market the 
farmer’s own produce was an illegal combination in and of itself. 
As stated by the Department of Agriculture in a statement of 
USDA Policy Regarding Cooperatives, Memorandum No. 1307, issued 
March 24, 1952: 


American family farms fall in the category of small-business firms, and face 
the problems of such firms in a national economy in which there is a definite 
trend toward more and more concentration of economic power. The farmer is 
in a weak competitive position in dealing with economic problems beyond his 
individual control. He has sought and continues to seek means of overcoming 
his isolation and improving his position by joining with other farmers to gain 
mutual advantage and protection through self-help. From such efforts have 
come the many and diverse forms of coopeartives found in rural America today. 
They represent modernization of the tradition of neighbors working together to 
help themselves and each other in purely democratic fashion. 

Based on these truths, Congress and State legislatures have both seen fit, 
over several decades, to pass legislation which they felt would encourage farm- 
ers to attack their own problems directly through the formation of cooperatives. 
Numerous acts have aimed to encourage the establishment, operation, and 
growth of cooperatives organized, owned and controlled by farmers. It is 
fair to say that these acts have given recognition to the following concepts: 

* * * American agriculture is the most basic industry of the Nation, and 
farmer cooperatives are vital to its continued functioning as a strong productive 
segment of the national economy. 

Again, the American system of family farms is a foundation of the Nation’s 
democratic traditions, and farmer cooperatives with their highly democratic 
strueture make continuation of that foundation possible— 


and again— 


* * * The American economy is highly organized and it is important that 
farmers have means of acting together for common purposes and in order to 
protect their economic position. Farmer cooperatives are a means toward these 
ends. 


Since the section on Agricultural Cooperatives in the antitrust 
report of the Attorney General’s Committee in large part concerned 
itself with the Capper-Volstead Act, we would like to discuss briefly 
that act and its significance. The Capper-Volstead Act became law 
on February 18, 1922. The act provides that farmers can unite in 
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organizing a cooperative association, incorporated or not, and with 
or without capital stock, for the purpose of processing, preparing 
for market, handling, and marketing the products of persons so 
engaged, without violating the antitrust laws. 

As I say again, that isa ‘Tecognition that they could organize and do 
what had theretofore been illegal to do prior to the Clayton Act 
of 1914. 

It removed the threat of prosecution and persecution to which 
farmers had theretofore been subjected because of the mere act of 
associating themselves together in an association to protect their 
economic interest. It also authorizes such associations to have mar- 
keting agencies in common and to make the necessary contracts and 
agreements to effect such purposes. The Secretary of Agriculture 
is empowered to issue a cease and desist order against an association 
qualifying under the act if the Secretary finds—this is a quotation 
from the act—that it— 
monopolizes or restrains trade in interstate or foreign commerce to such an 
extent that the price of any agricultural product is unduly enhanced by reason 
thereof. 

Jurisdiction to enforce any such orders is vested in the Department 
of Justice. 

The act enlarges and clarifies the provisions of section 6 of the 
Clayton Act in that it authorizes marketing associations to have capi- 
tal stock, permits such associations to have marketing agencies in 
common, and legalizes necessary contracts and agreements to effect 
their authorized purposes. This act, like section 6 of the Clayton 
Act, does not permit a cooperative qualifying under the act to com- 
bine with other interests in practices deemed monopolistic or in re- 
straint of trade. An association that meets the conditions of the 
Capper-Volstead Act is not free to engage in any course of conduct 
which it might see fit to adopt. For instance, if it should engage in 
unfair competition, that subjects it to the jurisdiction conferred upon 
the Federal Trade Commission by the act creating it. Again, for- 
bidden conduct on the part of an association would subject it to the 
jurisdiction of the Department of Justice for a violation of the anti- 
trust laws. 

We desire to take cognizance of two somewhat veiled but nonethe- 
less significantly biased recommendations in our opinion concerning 
agricultural cooperatives which appear to be contained in the anti- 
trust report of the Attorney General’s Committee. 

First, the report seems to suggest that agricultural cooperatives 
should be subjected to additional antitrust coverage. Why or how is 
not spelled out or made clear. 

The Cuatrman. Was there anybody representing the farmer coop- 
eratives on the Attorney General’s Committee? 

Mr. Drespacu. Mr. Sherman Peer, a very eminent lawyer, was for 
many years a representative of farmer cooperatives, and was on that 
Committee. 

He retired some years ago from active practice but, to my knowl- 
edge, he was the only one on the Committee. The rest of the Com- 
mittee or many other members of the Committee, to my knowledge, 
are very eminent lawyers, but they represent mainly business interests. 

The CHarrMAN. Would you say, aside from that gentleman, who 
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has retired from active practice representing farmer cooperatives, 
there was nobody representing the farmer cooperatives ? 

Mr. Dressacu. No. 

Mr. Sherman Peer is very able and, I am sure he did what he 
could. But he was the only one on the committee, I believe, and I 
am sure the results do not reflect his views, from having known him 
for a number of years. 

The CHatrman. Did he file any minority report or did he attempt 
to? 

Mr. Drespacn. No, he did not. 

The Cuairman. Did you confer with him to express your views on 
the matter? 

Mr. Dressacu. Through correspondence and through other mem- 
bers of the legal staff of the National Council, we did. We conferred 
and made recommendations to him. 

He asked for that assistance, and it was rendered, such as he asked 
for, during the formative period of the report. 

At least no specific legislative change on this point is detected in 
the circuitous language of the report. Significantly, however, this 
recommendation of the Committee was partially quoted in the Wall 
Street Journal of March 11, 1955, 20 days before the Committee’s 
report was officially issued on March 31. 

The CHatrMAN. How did they get it? 

Mr. Dressacn. I do not know, Mr. Chairman. I do not make a 
great point of the fact as to the date, but rather the content. That is 
from the Wall Street Journal of March 11, 1955, under the Washing- 
ton Wire, which I believe is a column. It says this: 

Farm co-ops are a surprise target of Brownell’s Antitrust Study Committee. 
The panel asks no specific law but warns of monopolistic tendencies in the 
co-op movement. “Congressionally sanctioned goals of cooperatives would not 
be frustrated by limited additional antitrust coverage,” says the Attorney 
General’s report. 

Mr. Maerz. Mr. Peer made recommendations to the Committee 
presumably, did he? 

Mr. Drespacnu. Yes. 

Mr. Maerz. Did he first consult with some of the cooperatives? 

Mr. Drespacu. He did, Mr. Maletz. 

Mr. Matetz. Is it on the basis of that that you make the statement 
in the next paragraph: “And which we understand did not appear 
in some earlier drafts of the report”? 

Mr. Dressacnu. That is primarily the basis of that because he had 
asked for suggestions and from the various attorneys who have been 
engaged in the cooperative field for some time. 

Mr. Maerz. Do I understand then correctly that there was an 
earlier draft which contained recommendations markedly different 
from the final recommendations of the Attorney General’s report ? 

Mr. Drespacu. I believe that is true. I was not present on the 
Washington scene all during that period, but I understand that is 
true. 

The CuatrMan. I would instruct counsel to keep that in mind when 
Professor Oppenheim appears before the committee. 

Mr. Harkins. This Wall Street Journal article you are reading 
from, does that purport to be a quote from the Attorney General's 
Committee's report / 
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Mr. Dressacu. That is correct, or a portion of it was a quote. The 
last part I quoted is the quoted part : 


Congressionally sanctioned goals of cooperatives would not be frustrated by 
limited additional antitrust coverage. 

Mr. Maerz. Mr. Dresbach, I understood that Mr. Karl Loos has 
had a considerable practice in representing cooperatives. 

Mr. Dressacu. That is true, and he is here today, Mr. Maletz. 

Mr. Materz. I beg pardon? He was one of the conferees of the 
Committee. 

Mr. Dressacn. That is true, sir. 

Mr. Maerz. What was the function of a conferee as distinguished 
from a member of the Committee? 

Mr. Dressacu. Mr. Loos would have to answer that, and he is here 
himself, if you would like to ask him. There he is. 

The Cuarrman. What is the difference, Mr. Loos? 

Mr. Karu Loos. Mr. Chairman, I think in this particular case, the 
reason I became a conferee, I might say that I was much surprised 
when the report was published to find my name listed as a conferee 
or consultant rather—I think that is the term used—I think the reason 
for it in this particular case was that while this report was in the 
formative period, Mr. Peer went on a trip to Europe, and I was called 
in to sort of take his place and substitute for him, and rather than 
appoint me as a member of the Committee, I think the idea was that 
I would confer or consult with the Committee, but as a substitute for 
Mr. Peer during his absence in Europe. 

Mr. Maerz. Mr. Loos, were you not at one time Solicitor of the 
Department of Agriculture? 

Mr. Loos. Yes. I was from January 22, I think, 1953, to March 
15, 1955. 

Mr. Materz. Did you, representing Mr. Peer 

Mr. Loos. Excuse me, 1954. 

Mr. Maerz. I beg your pardon. 

Did you, representing Mr. Peer, submit specific recommendations to 
the Attorney General’s Committee with respect to agricultural coop- 
eratives ? 

Mr. Loos. Yes. Mr. Peer submitted a draft of a report. 

Mr. Maerz. Who was responsible in the committee for changing 
those recommendations ¢ 

Mr. Loos. Well, I think that many members of the committee prob- 
ably-—— 

Mr. Materz. Did they take a vote; do you know? 

Mr. Loos. I did not participate in any sessions of the Committee ; 
I have no idea just how it was handled. 

Mr. Maerz. Did Mr. Peer participate in the taking of a vote? 

Mr. Loos. Mr. Peer was present at two meetings of the committee. 

Mr. Maerz. Was a vote taken at those meetings? 

Mr. Loos. I do not know; I suppose so. 

The Cuarrman. Did you disagree with those recommendations that 
were made. 

Mr. Loos. I expressed disagreement with some of the changes that 
were made; yes. 

The Cuarrman. Did you do that in writing? 

Mr. Loos. No; I did not do it in writing. 

The Cuarrman. Thank you, sir. 
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Mr. Materz. Thank you. 

Mr. Harkins. Mr. Dresbach, will you submit for the record that 
Wall Street Journal article? 

Mr. Dressacu. I will be glad to do that. 

(The article referred to follows:) 


{Wall Street Journal, March 11, 1955, Washington wire] 


Farm co-ops are a surprise target of Brownell’s antitrust study committee. 
The panel asks no specific law but warns of monopolistic tendencies in the co-op 
movement. ‘“Congressionally sanctioned goals of cooperatives would not be frus- 
trated by limited additional antitrust coverage,’ says the Attorney General's 
report. 


The CuatrmMan. Go ahead with your statement. 
Mr. Drespacu. There are several other statements in the report 
which would seem a bit surprising to us, and I quote: 


The statutory exceptions should not reduce antitrust prohibitions to a ghostly 
residuum. 


The Cuarrman. These do not appear in the early draft ? 

Mr. Dressacn. They do not, to my knowledge anyway, at least in 
the draft that I participated in, one of the very early drafts in which 
] participated in drawing or helping to draw. 


* * * Congressionally sanctioned goals of cooperatives would not be frustrated 
by limited additional antitrust coverage. 


That is the quotation in the Wall Street Journal. Again— 


However, the growth of centrally controlled cooperative, the federated coopera- 
tive and the use of joint marketing agencies is not to be ignored. These devel- 
opments may permit control over the supply of a specific product or class of 
products in particular regional markets, and may in other respects weaken self- 
imposed restraints of such cooperatives against antitrust transgressions beyond 
the bounds of exempted conduct. 

If the above highly conjectural, academic language means anything, 
it certainly conveys the suggestion that farmer cooperatives should 
be given more stringent treatment under our antitrust laws. This 
sounds strangely odd in the light of the general tone of the other parts 
of the report which appear to seek a relaxation of the law’s antitrust 
restraints with respect to other types of business organizations in our 
economy. 

Furthermore, the report decries the fact that the Secretary of Agri- 
culture has not initiated action against an agricultural cooperative 
for undue enhancement of prices of agricultural products and ascribes 
to some members of the committee, unnamed and unidentified as to 
number, the belief that the authority vested in the Secretary of Agri- 
culture under the Capper-Volstead Act should be “put elsewhere.” 

The council is strongly opposed to the above recommendations, ex- 
pressed and implied, in the antitrust report. We believe existing law, 
and the procedures for its enforcement, with respect to agricultural 
cooperatives are adequate and satisfactory and should be preserved: 
that the law should not be restricted; and it should not be expanded 
by amendatory legislation. Certainly existing law affecting the status 
of agricultural cooperatives should not be impaired or restricted as 
it could only tend to reduce self-help efforts by farmers through co- 
operation and increase the need and demand for further aid to farmers 
by governmental action. 
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The report of the Attorney General’s Committee referred to the 
growth of the centrally controlled cooperative, the federated coopera- 
tive. It seems to want to leave the impression that farmers through 
their business associations present some competitive threat to other 
businesses in our economy. The facts below show that farmer co- 
operatives have had only a modest development directly in line with 
growth of our entire economy. 

On page 6 of my statement I have a tabulation taken from official 
records which is as follows: 


| Farmer coop- 
erative busi- 
ness volume 

(marketing and 
purchasing) 


Gross national 
product 


Ratio 
(2) to (1) 


(1) (2) 


Millions Millions Percent 
1946 __- . . - $209, 200 $7,116 3. 
1947 233, 264 8, 635 
1948 __- 259, 045 9, 320 
1949__- 258, 229 8, 726 
1950 284, 187 10, 519 
1951 kee 329, 232 12, 132 
1952 346, 300 | 12, 299 


ANS QS 


a 


Sources: (a) Statistical Abstract of the United States, 1953, U. S. Department of Commerce, Bureau o 
the Census; (6) Statistics of Farmers’ Marketing, Purchasing, and Service Cooperatives 1951-52 (March 
1954) Farmer Cooperative Service, U. S. Department of Agriculture. 


The total volume of business of all the farmer cooperatives in the 


country in 1952, the latest year for which the figures are available was 
only 3.6 percent of the gross national product. The annual volume 
from 1946 to 1952 ranged from 3.4 percent to 3.7 percent of the gross 
national product. Since 1929 the volume of the business of all the agri- 
cultural cooperatives in the country as related to the gross national 
product has increased only from 2.4 percent in 1929 to only 3.6 percent 
in 1952. Under the policy of C ‘ongress and the Federal Government 
to encourage farmers to organize and operate their cooperatives, it 
might well “be concluded that cooperative business has not grown fast 
enough in view of the increasing number of farmers utilizing the tech- 
nique of cooperation to meet their problems. 

How does the volume of business of farmer cooperatives compare 
with some of the other businesses in the country? The Journal of 
Commerce of April 18, 1955, in an article by J. Louis Donnelly, lists 
the 28 American corporations with gross sales and revenues of over 
$1 billion in 1954, with the gross given for the years 1954, 1953, and 
1952. The Standard Oil Co. of New Jersey, including affiliated 
companies was reported to have a gross of $5,371 million for 1952. 
In the same year, the entire 2,654 farmer cooperatives in the Nation 
which handled for its farmer patrons, petroleum products—one of the 
principal farm products costs to farmers—had a gross volume of 
$674,940,000, less than 13 percent of the sales of Standard of New 
Jersey, alone. It might be added here that, according to the Corporate 
Report Card for 1954 published in the Journal of Commerce of March 
18, 1955, 24 companies dealing in agents and petroleum products 
had corporate earning for 19: 54 of $1,573,672,000. We learn from the 
above source that General Motors in 19! 52 had gross sales of $7,549 
million. This is in excess of the total marketing volume for 1952 of 
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$7,385,976,000, after adjustments for duplication, of the entire 7,208 
farmer cooperatives in the country engaged in the marketing of all 
types of farm products for their patrons. 

The four companies with highest sales reported for 1954, according 
to the Journal of Commerce, were General Motors, Standard Oil of 
New Jersey, American Telephone & Telegraph Co. and Great Atlantic 
& Pacific Tea Co. Their aggregate reported sales were $24,403 million 
representing 6.8 percent of the gross national product for 1954. The 
latest figures available, for 1952-53 crop year, on the volume of all 
the farmer marketing and purchasing associations in the country, 
about 10,000 in number, reflected a total volume of $12,299 million, 
(with no adjustment for duplications) only about one-half of the total 
volume of the top 4 American companies for 1954. The gross re- 
ported sales of 3 food chains for 19 53—A. & P. Tea Co., ‘Safeway 
Stores, and Kroger Grocer 3,567 million—was only slightly less 
than the total marketings, atten adjusting for duplic ation, of $7 385,- 
976,000 for the entire 7,208 farm marketing cooperatives in the crop 
year of 1952-53. 

The Cuarrman,. As I understand it, the Attorney General’s report 
made no specific recommendations to curb farmers cooperatives. They 
simply made some general recommendations. 

Mr. Drespacu. That is true. 

The Cuarrman. That they should be reexamined as to the question 
of immunity. 

Mr. Drespacu. That is true so far as the Capper-Volstead Act is 
concerned. 

The CHAIRMAN. Speaking as one member of the committee, I don’t 
think you have very much to fear. 

Mr. Dresspacn. Well, I understand, Mr. Chairman, we are only 
dealing with this because it seemed that there were certain unfriendly 
tones and recommendations there that we think perhaps they did not 
quite realize some of the agricultural facts of life. 

I think we might deal just briefly with the status of farm income. 
As I think all members of the committee know, the farm markets 
have shown a continual decline. For the past 4 years, they have gone 
down from $32.7 billion to $29.9 billion in 1954. 

The CHAIRMAN. Why don’t you epitomize the balance of your state- 
inent for us. 

Mr. Drespacu. That is what I am trying to do, Mr. Chairman, 
because I think with this background, the recommendations that the 
cooperatives are perhaps attempting to monopolize any segment of 
the economy become slightly fantastic. That is the trend of and 
the reason for all this economic background. 

Mr. McCuttocu. Mr. Chairman, I would like to ask one question : 
Is there a possibility that farmer cooperatives in any particular, 
limited segment of agricultural activity may have monopolistic power 4 

Mr. Drespacu. I think that is true, Mr. C ongressman. 

Mr. McCvutocn. Could it possibly be—and I really don’t know 
could it possibly be that that is what the Attorney General's report 
had in mind? 

Mr. Dressacu. I don’t think that is quite true because the majority 
recommendation was this: That the test should be on the basis of 
monopoly power and not on whether it unduly enhanced prices. You 

see the Capper-Volstead Act recognizes that farmers in marketing 
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their products must have some monopoly power, but the test is whether 
or not that monopoly power is used to unduly enhance prices, and 
that is the test which is applied. 

I think it is true in certain segments that there could possibly be 
called a monopoly power, but I think the test is otherwise. 

Mr. McCu.ocu. You would agree, in view of that statement, that 
the Congress should be alert in that field, if there were any prospects 
of abuse, just as it should be alert in any other field? 

Mr. DresBacu. I think they should be alert in every phase of our 
economy, that is true. 

The CHAIRMAN. Of course, the farm cooperative can be prosecuted 
under the antitrust laws if it does anything illegal. If it goes beyond 
the realm of what is permitted and does something which is pro- 
scribed, its immunity falls to the ground. 

Mr. Dressacu. Or, as in the Borden case, if they should combine 
or conspire with others, then they lost that immunity, the entire immu- 
nity, and then the test is monopoly and conspiracy and not a question 
of unduly enhancing prices. 

I might say one other thing in connection with Robinson-Patman 
and I will drop down to that. The council has had for a couple of 
vears a policy which it has adopted at its delegate body in which 
it os of the Robinson-Patman Act and asks that there be no 
weakening of it. 

There are two aspects of the Attorney General’s committee report 
with which we do not agree: One is the committee’s endorsement of 
the Standard Oil of Indiana decision, and while I do not know that 
they recommend that there be legislation embodying that decision 
in the statutory law, it is somewhat disturbing to find the emphasis 
based upon intent rather than upon the substantial injury, possible 
substantial injury, to competition. 

The CHAIRMAN. We are well aware of your contentions. 

Mr. Dresspacnu. If you understand that, I think your position is in 
accordance with the minority of that committee’s report in that respect. 

The CuHarrman. That’s right. 

Mr. Dressacn. The only other aspect of the Robinson-Patman Act 
that I would speak about is the brokerage section. The committee’s 
report asks that the brokerage section be liberalized to this extent that 
the brokerage be allowed not only to the end broker, one who acts 
strictly as such, but that such allowances be made for any other organ- 
ization anywhere in the chain of distribution. 

They say that economic realities today mean that anywhere in the 
flow of commerce from the producer clear on down to the ultimate 
consumer, where the middleman is performing a distributive function, 
there should be a brokerage allowance permitted, a brokerage allow- 
ance or a discount. 

It is our opinion, and I think—it is our opinion that that is placing 
the emphasis in the wrong place. Brokerage should be restricted to 
one who is strictly a broker, because otherwise, there is no privity, no 
services performed for the seller but possibly by somebody way down 
this chain in the distibution system, to whom the report seems to think 
there should be allowances or discounts for. 

Rather, it is our position, that if there is any liberalization, it ought 
not be in the brokerage section, by any phantom brokerage, if I may 
term it that way, but rather in a restudy of the quantity discount 
system. 








ANTITRUST AND MONOPOLY PROBLEMS 1531 


I am personally inclined to agree with the committee that the Fed- 
eral Trade Commission has been a bit strict in not allowing cost 
studies to prevail in showing a saving in cost in the establishment of 
prices. It is rather in that field and not in allowing phantom broker- 
age, because that is subject to too many abuses, where the farm mar- 
keting organizations believe the emphasis should lie and that is why 
throng the years we have been interested in the Robinson-Patman 
aw. 

You find these mass-buying organizations, chains and so forth, com- 
ing to farm marketing organizations and demanding discounts, spe- 
cial prices in order to buy, and because of their buying power, they 
have been able to force concessions of this kind. It was true before 
the Robinson-Patman Act and right now I understand it is beginning 
to show itself again. Therefore, it is the council’s position that the 
Robinson-Patman Act should not be weakened in any respect in the 
brokerage field. 

That is all, Mr. Chairman, unless there are any questions. 

The Cuarrman. Thank you very much, Mr. Dresbach. 

(The prepared statement submitted by Mr. Dresbach in its entirety 
is as follows:) 


My name is Howard Dresbach. I am a practicing attorney of Columbus, Ohio. 
I have for a number of years been a member and at the present time am chair- 
man of the legal and tax committee of the National Council of Farmer Coopera- 
tives. In that capacity this statement is presented in behalf of the council, 
whose headquarters are at 744 Jackson Place NW., Washington, D. C. 

The council is a national organization of farmers’ business asscoiations which 
market farm products and purchase farm-production supplies for their members. 
Approximately 5,000 local farmers’ associations have membership representation 
in the council either directly or through a regional or State federation or council. 
These local associations are located in every State and have a total farmer 
membership of between 2% and 3 million. 

The council appreciates the opportunity to present its views to your committee 
on two important subjects in the antitrust field of vital importance to farmers 
today, namely, the status of agricultural cooperatives under the antitrust laws 
and the farmers’ interest in the Robinson-Patman Act. Both of these subjects 
were given treatment in the recently released report of the Attorney General’s 
National Committee to Study the Antitrust Laws. Regretfully from the view- 
point of the farmer, however, the report was long in its legal theory and analysis 
attempting to justify its conclusions and short on its recognition and discussion 
of the real facts which are present today in our economy and which have formed 
the basis of the Congress’ action in these areas through the years. 

Hence, it shall be our purpose in this statement to present a minimum of 
philosophy and theory, and bring to your attention some of the hard, cold facts 
in our economy today related to antitrust matters which are the cause of concern 
and hardship in many cases to the farmer. 


STATUS OF AGRICULTURAL COOPERATIVES UNDER THE ANTITRUST LAWS 


By way of introduction, it should be stated that farmers, individually and as 
groups working together in their business associations, have a paramount in- 
terest in our antitrust laws and their impartial administration. Farmer co- 
operatives are the type of business organization developed by farmers through 
their own efforts, and by their operations they further the sound objective of 
antitrust legislation, that is, the preservation and promotion of competition 
and equality of opportunity to compete in the market place. 

Farmers through their cooperatives have contributed significantly toward 
making the private-enterprise system work by helping to combat the monopolistic 
hold that nonproducer interests once held, and in some cases are still trying to 
hold, upon the sale and handling of the farmers’ products. The farmers’ as- 
sertion of their right, now fully recognized by Federal policy, to operate their 
own farm-business enterprise is the main reason for the antagonism toward 
farmer cooperatives of some of thuse business interests which for many years 
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exercised to a large extent a monopoly on the farmers’ business and claimed this 
area of operations for their exclusive private profit. 

Such special recognition as is presently accorded farmers’ cooperatives has 
grown out of the social and economic needs of that large section of our population 
who till the soil and produce the food and fiber of the Nation. As respects the 
antitrust laws, such recognition is in reality an inclusion, rather than an 
exemption. It confirms that these organizations are a proper and legal form of 
business enterprise. 

As stated by the Department of Agriculture in a statement of USDA policy 
regarding cooperatives, Memorandum No. 1307, issued March 24, 1952: 

“American family farms wall in the category of small-business firms, and 
face the problems of such firms in a national economy in which there is a definite 
trend toward more and more concentration of economic power. The farmer is in 
a weak competitive position in dealing with economic problems beyond his in- 
dividual control. He has sought and continues to seek means of overcoming 
his isolation and improving his position by joining with other farmers to gain 
mutual advantage and protection through self-help. From such efforts have 
come the many and diverse forms of cooperatives found in rural America today. 
They represent modernization of the tradition of neighbors working together to 
help themselves and each other in purely democratic fashion. 

“Based on these truths, Congress and State legislatures have both seen fit, 
over several decades, to pass legislation which they felt would encourage farmers 
to attack their own problems directly through the formation of cooperatives. 
Numerous acts have aimed to encourage the establishment. operation, and growth 
of cooperatives organized, owned, and controlled by farmers. It is fair to say 
that these acts have given recognition to the following concepts: 

“* * * American agriculture is the most basic industry of the Nation, and 
farmer cooperatives are vital to its continued functioning as a strong pro- 
ductive segment of the national economy. 

“* * * The American system of family farms is a foundation of the Na- 
tion’s democratic traditions, and farmer cooperatives with their highly demo- 
cratic structure make continuation of that foundation possible. 

“* * * The American economy is highly organized and it is important 
that farmers have means of acting together for common purposes and in 
order to protect their economic position. Farmer cooperatives are a means 
toward these ends.” 

Since the section on agricultural cooperatives in the antitrust report of the At- 
torney General’s committee in large part concerned itself with the Capper- 
Volstead Act, we would like to discuss briefly that act and its significance. The 
Capper-Volstead Act became law on February 18, 1922. The act provides that 
farmers can unite in organizing a cooperative association, incorporated or not, 
and with or without capital stock, for the purpose of processing, preparing for 
market, handling, and marketing the products of persons so engaged, without 
violating the antitrust laws. It removed the threat of prosecution and persecu- 
tion to which farmers had theretofore been subjected because of the mere act of 
associating themselves together in an association to protect their economic in- 
terests. It also authorizes such associations to have marketing agencies in com- 
mon and to make the necessary contracts and agreements to effect such pur- 
poses. The Secretary of Agriculture is empowered to issue a cease-and-desist 
order against an association qualifying under the act if the Secretary finds that 
it “monopolizes or restrains trade in interstate or foreign commerce to such 
an extent that the price of any agricultural product is unduly enhanced by rea- 
son thereof.” Jurisdiction to enforce any such orders is vested in the Department 
of Justice. 

The act enlarges and clarifies the provisions of section 6 of the Clayton Act 
in that it authorizes marketing associations to have capital stock, permits such 
associations to have marketing agencies in common, and legalizes necessary 
contracts and agreements to effect their authorized purposes. This act, like 
section 6 of the Clayton Act, does not permit a cooperative qualifying under 
the act to combine with other interests in practices deemed monopolistic or in 
restraint of trade. An association that meets the conditions of the Capper- 
Volstead Act is not free to engage in any course of conduct which it might see 
fit to adopt. For instance, if it should engage in unfair competition, that sub- 
jects it to the jurisdiction conferred upon the Federal Trade Commission by the 
act creating it. Again, forbidden conduct on the part of an association would 
subject it to the jurisdiction of the Department of Justice for a violation of the 
antitrust laws. 
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We desire to take cognizance of two somewhat veiled but nonethless signifi- 
cantly biased recommendations concerning agricultural cooperatives which ap- 
pear to be contained in the antitrust report of the Attorney General’s Committee. 

First, the report seems to suggest that agricultural cooperatives should be 
subjected to additional antitrust coverage. Why or how is not spelled out or 
made clear. At least, no specific legislative change on this point is detected in 
the circuitous language of the report. Significantly, however, this recommenda- 
tion of the committee was partially quoted in the Wall Street Journal of March 
11, 1955, 20 days before the committee’s report was officially issued on March 31. 

Such sentences as these in the conclusions and recommendations of the report 
in its final form, and which we understand did not appear in some earlier drafts 
of the report, certainly appear te constitute such a suggestion. 

“These statutory exceptions should net reduce antitrust prohibitions to a 
ghostly residuum.” 

“* * * Congressionally sanctioned goals of cooperatives would not be frus- 
trated by limited additional antitrust coverage.” 

“However, the growth of centrally controlled cooperative, the federated coop- 
erative and the use of joint marketing agencies is not to be ignored. These de- 
velopments may permit control over the supply of a specific product or class of 
products in particular regional markets, and may in other respects weaken self- 
imposed restraints of such cooperatives against antitrust transgressions beyond 
the bounds of exempted conduct.” [Italics supplied.] 

If the above highly conjectural, academic language means anything, it cer- 
tainly conveys the suggestion that farmer cooperatives should be given more 
stringent treatment under our antitrust laws. This sounds strangely odd in the 
light of the general tone of the other parts of the report which appear to seek a 
relaxation of the law’s antitrust restraints with respect to other types of business 
organizations in our economy. 

Furthermore, the report decries the fact that the Secretary of Agriculture has 
not initiated action against an agricultural cooperative for undue enhancement of 
prices of agricultural products and ascribes to some members of the committee, 
unnamed and unidentified as to number, the belief that the authority vested in the 
Secretary of Agriculture under the Capper-Volstead Act should be put elsewhere. 

The council is strongly opposed to the above recommendations, expressed and 
implied, in the antitrust report. We believe existing law, and the procedures for 
its enforcement, with respect to agricultural cooperatives are adequate and satis- 
factory and should be preserved; that the law should not be restricted; and it 
should not be expanded by amendatory legislation. Certainly existing law affect- 
ing the status of agricultural cooperatives should not be impaired or restricted as 
it could only tend to reduce self-help efforts by farmers through cooperation and 
increase the need and demand for further aid to farmers by governmental action. 

The report of the Attorney General’s Committee referred to the growth of the 
centrally controlled cooperative, the federated cooperative. It seems to want to 
leave the impression that farmers through their business associations present 
some competitive threat to other businesses in our economy. The facts below 
show that farmer cooperatives have had only a modest development directly in 
line with growth of our entire economy. 


Farmer coop- 
erative busi- 





Gross national Ratio 
ness volume 
product (marketing and| 2) % (1) 
purchasing) 
(1) (2) 
Millions Millions Percent 
a - hea tad ences dtadbabeke $209, 200 $7, 116 3.4 
| ns ate : ahaa aunty 64 233, 264 | 8, 635 3.7 
Webewctet ses earned ea : a | 259, 045 9, 320 3.6 
A ad ah ica a Ga tari lena in iiemenivns a avenge 258, 229 8, 726 3.4 
ec aneccaceheaw gn - . 5 . 284, 187 10, 519 3.7 
i aiehaalhs te alaclids ata eters iiaeebed 329, 232 12, 132 3.7 
es a ia oe 5 ieee Ce a wanas séck ‘ 346, 300 12, 299 | 3.6 


Sources: (a) Statistical Abstract of the United States, 1953, U. S. Department of Commerce, Bureau of 
the Census; (5) Statistics of Farmers’ Marketing, Purchasing, and Service Cooperatives 1951-52 (March 
1954) Farmer Cooperative Service, U. S. Department of Agriculture. 
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The total volume of business of all the farmer cooperatives in the country in 
1952, the latest year for which the figures are available, was only 3.6 percent of 
the gross national product. The annual volume from 1946 to 1952 ranged from 
3.4 to 3.7 percent of the gross national product. Since 1929 the volume of the 
business of all the agricultural cooperatives in the country as related to the gross 
national product has increased only from 2.4 percent in 1929 to only 3.6 percent 
in 1952. Under the policy of Congress and the Federal Governmnet to encourage 
farmers to organize and operate their cooperatives, it might well be concluded 
that cooperative business has not grown fast enough, in view of the increasing 
number of farmers utilizing the techniques of cooperation to meet their problems. 

How does the volume of business of farmer cooperatives compare with some of 
the other businesses in the country? The Journal of Commerce of April 18, 1955, 
in an article by J. Louis Donnelly, lists the 28 American corporations with gross 
sales and revenues of over $1 billion in 1954, with the gross given for the years 
1954, 1953, and 1952. The Standard Oil Company of New Jersey, including 
affiliated companies, was reported to have a gross of $5,371 million for 1952. In 
the same year the entire 2,654 farmer cooperatives in the Nation which handled 
for its farmer patrons petroleum products—one of the principal farm production 
costs to farmers—had a gross volume of $674,940,000, less than 13 percent of the 
sales of Standard of New Jersey alone. It might be added here that, according 
to the Corporate Report Card for 1954, published in the Journal of Commerce 
of March 18, 1955, 24 companies dealing in petroleum and petroleum products 
had corporate earnings for 1954 of $1,573,672,000. We learn from the above 
source that General Motors in 1952 had gross sales of $7,549 million. This is 
in excess of the total marketing volume for 1952 of $7,385,976,000, after adjust- 
ments for duplication, of the entire 7,208 farmer cooperatives in the country 
engaged in the marketing of all types of farm products for their patrons. 

The four companies with highest sales reported for 1954, according to the 
Journal of Commerce, were General Motors, Standard Oil of New Jersey, Amer- 
ican Telephone & Telegraph Co., and Great Atlantic & Pacific Tea Co. Their 
aggregate reported sales were $24,408 million representing 6.8 percent of the 
gross national product for 1954. The latest figures available, for 1952-53 crop 
year, on the volume of all the farmer marketing and purchasing associations in 
the country, about 10,000 in number, reflected a total volume of $12,299 million 
(with no adjustment for duplications), only about one-half of the total volume 
of the top 4 American companies for 1954. The gross reported sales of 3 food 
chains for 1953—A. and P. Tea Co., Safeway Stores, and Kroger Grocery— 
$6,567 million—was only sightly less than the total marketings, after adjusting 
for duplication, of $7,385,976,000 for the entire 7,208 farm marketing coopera- 
tives in the crop year of 1952-53. 

These comparisons should suffice to show that the member, or members, of the 
Attorney General’s Antitrust Committee who are concerned over the growth of 
farmer cooperatives did not know the facts and must have been misled by some 
of the propaganda falsely alleging that cooperatives are growing at a “jet- 
propelled” pace. 

Just a word as to the prices obtained by farmers for their products. The 
suggestion in the Attorney General's antitrust report that the authority of the 
Secretary of Agriculture under the Capper-Volstead Act should be transferred 
elsewhere because the Secretary has not brought an action against a cooperative 
for undue enhancement of price is so unreasonable and unrealistic as to need no 
detailed refutation. The objective of the Federal Government during the past 
20 years has been designed to formulate a policy that will result in the farmer 
obtaining a higher price for his products. One of the thorniest problems facing 
agriculture today is the cost-price squeeze on farmers and the decline in farm 
prices and net income. For the past 4 years the total annual cash receipts from 
farm marketings have shown a continual decline, as follows : 


eee ee _ $31, 413, 000, 000 
32, 693, 000, 000 | 1954 29, 954, 000, 000 


The price squeeze in which farmers have been caught in recent years continues 
with increasing seriousness today. The farmers are selling their products in a 
market in which the competitive forces of supply and demand operate with maxi- 
mum freedom; they have to buy their production supplies and necessities of life 
in a highly inflexible market characterized by rigid wage structures and other 
pricemaking factors. ‘ 

From 1940 to 1954 farmers’ expenditures for fuel and lubrication for operating 
motorized equipment were up 281 percent; for fertilizer up 350 percent; pur- 
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chased manufactured feed up 282 percent; miscellaneous supplies and services 
up 175 percent ; depreciation has increased 356 percent; and total expenses have 
increased by 230 percent. 

On the other hand since 1940, net farm income has increased only 178 percent 
while nonfarm income has increased 263 percent. The farm-income proportion 
of the national income has decreased 23.5 percent with a percapita farm income 
of $658 in 1954 compared to a nonfarm per capita income of $1,836. 

Let’s look for a moment at the seriousness of the price squeeze in which the 
farmer has been caught since 1951. The farmer’s share of the consumer’s food 
dollar which was 48 percent in 1951, and an alltime high of 53 percent in the 
war year of 1945, has now shrunk to an estimated 42 percent. The farmer’s 
realized net income from agriculture declined 18 percent from 1951 to 1954, and 
a still further decline is forecast for 1955. In the Demand and Price Situation, 
issue of April 22, 1955, a publication of the United States Department of Agricul- 
ture ,it is estimated that “farm operators” realized net income in total will likely 
be down in 1955, perhaps by 5 percent.” Prices received by farmers are now 22 
percent below the level of February 1951, while prices paid by farmers have 
remained high. The parity ratio (the ratio of prices received by farmers to 
prices paid) dropped from 113 in February 1951 to a low of 86 in March 1955. 

On March 15, 1955, the parity index, that is the prices paid by farmers for 
items used in family living and for production, interest, taxes, and wages was 
at 284, the highest of any year since 1946, with the exception of 1952 when it 
was 287. On the other side of the picture, the prices received by farmers stood 
at an index figure of 244 on March 15, 1955, the lowest point for any year since 
1947, showing a steady decline beginning in 1951. In 1952 the percentage ratio 
of index of prices received by farmers to prices paid stood at 100 and since that 
time has moved steadily downward to the March 15 low parity ratio of 86 percent. 

In the light of these facts present in our economy, you can readily understand 
the surprise and concern of responsible people in agriculture in reading this 
sentence in the concluding paragraph in the section on agricultural cooperatives 
of the report of the Attorney General’s National Committee To Study the Anti- 
trust Laws: 

“Some members would add that the failure of the Secretary of Agriculture 
over two decades to institute a single proceeding against an agricultural cooper- 
ative at least suggests that enforcement responsibility be put elsewhere.” 

Just who are the “some members” of the Attorney General’s Committee who 
would add this implied dereliction of duty under the law on the part of the 
present and past Secretaries of Agriculture What knowledge or experience do 
they have in the field of agricultural prices? What evidence do they have that 
as a result of farmers associating themselves together in any cooperative for the 
marketing of their products there has been the undue enhancement of the price 
of any agricultural commodity to an extent, if any, that the Secretary of Agri- 
culture under section 2 of the Capper-Volstead Act should have issued a cease- 
and-desist order against them? 

Clearly, the reason no such action has been initiated by the Secretary of Agri- 
culture is that he has found no undue enhancement of price of any agricultural 
commodity to justify or suggest action by him under the law. Before and since 
the war the competitive forces of supply and demand, operating in the agricul- 
tural segment of our economy, kept the price of farm products at such depressed 
levels that the policy of the Government was and has been, and is today, directed 
toward the objective of getting them higher. During the war, when there might 
have been an opportunity for the economic forces to operate to shove farm prices 
upward, the imposition of price ceilings as a governmental policy precluded any 
undue enhancement of prices. 

We would like to suggest that in the light of the serious adverse trends of the 
lower prices received by farmers for their products and the continuing high levels 
of prices they have to pay, it is very disappointing that the final draft of the 
section of the report on agricultural cooperatives as released by the Department 
of Justice reflected in its conclusions so little knowledge and concern with respect 
to the true facts in the agricultural economy of the Nation. 


THE FARMERS’ INTEREST IN THE ROBINSON-PATMAN ACT 


The council’s policy applicable to the Robinson-Patman Act is set forth in the 
following resolution adopted by the council delegate body on January 14, 1954: 

“A number of bills have been introduced in Congress which tend to weaken 
and even destroy the Robinson-Patman Act and have as their purpose the legaliz- 
ing of discriminatory practices. 
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“The Robinson-Patman Act fosters and protects a competitive economy by pre- 
serving equality of opportunity for every business to the benefit of all segments 
of our Nation, including the consuming public. 

“Special price concessions and allowances and other discriminatory practices 
of all kinds are detrimental to our economy. 

“The National Council of Farmer Cooperatives is ungqualifiedly opposed to any 
legislation which will in any manner weaken the present Robinson-Patman Act, 
and strongly urges the adoption of legislation which will prohibit any harmful 
discriminatory practices.” 

The Antitrust Committee’s approval of the result of the Standard Oil decision 
in construing the legal effect of the section 2 (b) “meeting competition” defense 
in a price-discrimination case under the Robinson-Patman Act would, in our 
judgment, weaken the act and thus is in opposition to council policy. 

The Antitrust Committee’s recommendation for legislative changes which 
would legalize as brokerage allowances discounts which would not be for the 
rendering of a bona fide brokerage service would, in our judgment, result in 
discriminatory practices, would thereby weaken the Robinson-Patman Act, and 
would, on the whole, have a detrimental effect upon our economy. 

It is important to note, as far as agriculture is concerned, the similarity 
between some of the conditions existing today and the conditions in the years 
just prior to the enactment of the Robinson-Patman Act on June 19, 1936. In 
the years between 1931 and 1935 the farmer’s share of the consumer’s food 
dollar ranged between 32 and 39 percent. Today the farmer's share has moved 
downward to a dangerous low of 42 percent. Then, as now, in the presence 
of large surpluses of many farm products, producers are subjected to ever- 
increasing buying pressure from large buying units. In the days before the 
Robinson-Patman Act a large mass buyer would often demoralize the market 
by demanding an unearned allowance not accorded buyers of like quantities 
and refusing to buy unless he could get an extra cut. Thus the farmer suffered, 
while often his perishable products spoiled in the cars on the railroad siding. 
Those responsible to the farmer for marketing his products know the aggravat- 
ing and harmful impact upon agricultural prices and the net returns to farmers 
resulting from the destructive practice of driving the market down by demanding 
special price concessions without actual service rendered. 

If the Robinson-Patman Act should be weakened either by legislation or 
administration, the impact upon the farmer as the producer of raw materials 
would be severe. In fact, we are told by some of our people that the buying 
pressures so well known in the pre-Robinson-Patman years are today showing 
up at the producer level. The farmer’s production cannot be a controlled opera- 
tion to be held indefinitely, but must move into market channels as the harvest 
season, weather, and storage limitations require. A deterioration of the price 
climate through weakening of the restraints in the Robinson-Patman Act, while 
possibly advantageous in some isolated instances to the farmer on manufac- 
tured products he must buy, would, on the whole, operate to further depress 
farm prices and result in even lower net farm income. The fact is, the mass 
buyer, not the farmer or other small-business man, is the one with the economic 
power to demand and receive the discriminatory discount. 

The council policy in opposition to any weakening of the Robinson-Patman 
Act stems from the experience of those who had a part in marketing farmer 
products before the passage of the act and who saw firsthand the unconscionable 
demands for special price concessions from large buyers drive farm prices to 
depression levels. 

The gravity of the problems inherent in agricultural surpluses today requires 
that no changes be made which would weaken the practical restraints in the 
Robinson-Patman Act. 


Our next witness is Mr. Jerry Voorhis, a former Member of the 
House from California, and the Chair wishes to ask forgiveness from 
Mr. Voorhis for keeping him so long, but I am sure he understands 
the situation that obtains here. 

Mr. Voornis. If anybody should understand it, I certainly should, 
Mr. Chairman. 

The CuarrmMan. You have been in this position before and you have 
been behind this desk, too. 
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Mr. Vooruts. Yes, sir; I have been on both sides. I do not want 
to give any misconception. I am very happy that I could come back 
this afternoon and I was able to arrange it, so it is all right. 

The CuarrMan. The Chair wants to state also that he remembers 
with a great deal of nostalgia, the days when you were with us. 
You made your very splendid contribution to the deliberations of 
the Congress when you were a Member from California. 

Mr. Vooruis. Thank you very much, Mr. Chairman. I would just 
like to say that I have a very warm and deep respect for all Members 
of Congress, particularly those that are still sitting Members, having 
retired involuntarily from this body myself. 


STATEMENT OF JERRY VOORHIS, COOPERATIVE LEAGUE OF THE 
UNITED STATES 


I would like, if I could in the first place, to associate myself very 
warmly with the testimony that has just been given by the previous 
w itness, and to say that I believe that he is quite right in the position 
that he takes and I would like to second what he had to say. 

Now I have a statement here, Mr. Chairman, which I would like 
to ask permission to have included in the record. I would like if 
I may have time, to cover some of the main points, but it has been 
suggested that possibly the committee might lke to have me make 
some comment relative to the discussion which you had this morning 
respecting the application of the International Cooperative Petroleum 
Association to be included in the consortium respecting Iranian oil. 

The Cuairnman. You have the right to submit, and we will insert 
your statement in the record. I just wanted to indicate, Mr. Voorhis, 
that we still have additional witnesses to hear this afternoon. 

Mr. Vooruis. You do? How much time do you want me to take 
altogether ? 

The CuatrrMan. You go ahead. 

Mr. Vooruis. I will confine myself to it if you will just tell me 
how long you want me to take. 

The CuHarrman. I don’t want to cut you off in any sense of the 
word. Go ahead. 

Mr. Vooruis. If I could, I would like to begin by at least getting 
the main thing off my chest that I want to say. 

The Cuarrman. Go ahead. 

Mr. Vooruis. I think that economic freedom still exists in consider- 
able vigor in the United States, but I think it is gradually being 
strangled by a cancer which I would call sheer bigness. And I think 
it is going to take vigorous and farsighted and fearless action on the 
part of people who understand the basic ideals of this country, if this 
trend is going to be reversed. 

Now I know it is not popular to say that bigness in itself is a danger, 
but I personally believe it is, not because I think it is malicious bigness, 
but because of the sheer weight and preponderance and control of vast 
amounts of capital and the advantage which I think this gives I think 
that people who in recent years have been writing and telling us that 
we were going to get into a kind of golden age if industry after indus- 
try after industry becomes dominated by 2 or 3 or 4 giant corporations, 
have neglected the course of history. I don’t believe that history 
records a single case where a people permitted economic oligarchy to be 
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established and still retained political democracy and freedom and I 
don’t think there is any logica] reason for us to think we will be an 
exception. 

T also think that the trend toward socialization in Western Europe is 
a result far more of the fact that cartels have fastened themselves on 
those countries than it is of the writings of Karl Marx, or any other 
influence. 

And I would point out that where a people with democratic tradi- 
tions are confronted with a situation where you have the establishment 
of economic monopoly in their country and where, as in Great Britain, 
for example, 70 percent of all the pricing of goods is controlled pricing, 
administrative pricing, not pricing effected on a free competitive mar- 
ket, then those people have got 3 choices and only 3: 

One is to say, “Well, we won’t have anything more to say about our 
economy. We won’t try to enter business because we know we can’t 
and we won't try to influence quality, or prices or volume.” 

The second thing they can do, and it has proven quite effective in 
many countries, is for them to organize their own businesses and active- 
ly compete against the monopolies. I would like to illustrate this by 
the organization of cooperatives in the rural electrification field in 
the United States where farmers could not get electricity many years 
ago. The established industries would not serve them. They said ft 
would not be profitable. 

Now a small company coming into this situation would have had a 
deuce of a time competing with the electric utilities, but what the coop- 
eratives did was first to organize the market and then to build the 
lines. In other words, the very act of organization of a cooperative 
business creates its own market. We have had examples in Scandi- 
navia, where a reasonably strong cooperative development has taken 
place, where the cooperatives have literally gone into industries that 
were completely monopolized and succeeded in reopening them to com- 
petition not only on their own behalf, but on behalf of other industries 
and businesses as well. 

This is an alternative, it is a difficult alternative in some ways. It 
takes a lot of time and a lot of trouble and a lot of grief to successfully 
put cooperatives together. Some people think they have advantages 
over other businesses. They do have because they belong to their own 
customers, and are patronized by themselves, but they have disadvan- 
tages too. 

Just compare the difficulty of running a business where all of your 
patrons are also your owners and where you are subject to a demo- 
cratic, elected board of directors with the situation of a business man- 
ager who can go ahead and make decisions without trying to run a 
democratic business. 

Well, the third thing that a people of democratic tradition can do 
under these circumstances where they already have established monop- 
oly is to say: We will turn to politics to try to correct this. If the 
do that what they do is to socialize the industry that is monopolized. 
But the trouble with this is that it does not restore economic freedom. 
It only gives economic freedom a burial after it is already destroyed 
by the establishment of monopoly. 

Well, Mr. Chairman, I have a lot of material in here. I won’t 
try to do it all. I do think that it should be said, however, and this 
I will say, that my criticism of the report of the Attorney General’s 
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Committee on Antitrust Laws is that I think it deals with small 
details and neglects the alarming development of concentration of 
economic control in our economy and fails to give any real prescrip- 
tion for the curing of that basic situation. 

Some of the minority views are—have pointed this out very well. 

It seems to me that the merger movement, which I was happy to 
see the Celler-Kefauver amendment in 1950 directed against—I think 
that merger movement is nothing short of alarming to anybody who 
wants preservation of economic freedom and the opportunity of free 
entry into business by small business as well as big in this country 
to prevail. 

I believe I am correct there have been 3 times as many mergers in 
each of the last 3 years as took place on the average over the previous 
20 years per year. And when people say that the same 200 companies 
that produced the great bulk of our production 15 years go, some 
of them are no longer in the top 200, I would only reply by pointing 
out that the 200 top companies now produce 40 percent of the total 
value of manufactured goods, whereas in 1937 they only produced 
37 percent. 

We have got a situation in industry after industry where there is 
leadership, so-called, on the part of 1 or 2 huge companies with respect 
to prices, quality, and volume of production. The Federal Trade 
Commission has pointed out that you only get expansion of plant 
no matter how much it is needed by the whole economy where you 
have a declining concentration of control, and you get less expansion 
of plant in conditions of concentrated control. 

I think that there is a distinction to be drawn between the course 
of action of the Department of Justice itself on the one hand and 
the report of the committee on the other. In other words, I think 
the Department of Justice is doing a good deal better than the major- 
ity report of the committee would indicate, and still I don’t believe 
that the antitrust laws of the country have ever really been effectively 
enforced. If they have not succeeded, it is because they have not ever 
really been tried. 

In year after year, we find that the collections by the Antitrust 
Division have been greater than the appropriation by Congress and 
yet we still don’t get from the Budget Bureau or from Congress a 
sufficient amount to adequately staff this Division and to make possible 
something more than just spot enforcement, which I don’t think is 
fair or effective. 

With penalties as low as they are now, big companies just are not 

oing to be worried about spot enforcement; little companies nee 
fe but big ones won’t and I don’t believe it is reasonable to thin 
that you are going to get enforcement and compliance just because 
somebody is eae when he knows that only one out of a hundred 
will be able to be prosecuted. 

The Cuarrman. Mr. Voorhis, I think you said you wanted to tell 
us something about the oil cartel. 

Mr. Vooruis. I will do that immediately, Mr. Chairman. 

The CHatrrMan. We are accepting your general statement for the 
record. 

Mr. Voornuts. All right, I am sorry if I am taking too long, but 
this is a statement that I am very much interested in. I listened to 
the discussion this morning, Mr. Chairman, and I felt that there was 
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only one factor that was left out of it, and that was the obvious thing 
that the committee members made so clear in their line of questioning. 
That was the very clear preponderance of tremendous economic and, 
I must add, political power, on the part of the major oil companies. 

I think it is naive to think that the only reason certain actions were 
taken was because we were worried about our foreign affairs. I think 
there were other reasons, and I think it is quite plain also that in 
connection with either the suit involving the oil companies with respect 
to control of international markets or the handling of the Iranian 
consortium, that these influences were very strongly at work. 

Now I give people this much credit. I think it is true in some cases 
that we would have a very hard time in this country getting along 
without certain of our great corporations. I think we would be in a 
great deal of trouble. The only thing I would like to quickly add 
is that if we are in a position where the interests of 1 or 2 or 3 great 
corporations in a certain industry are all tied up with the national 
security and welfare, then those great corporations have essentially 
ceased to be private enterprises in any sense that I would understand, 
and have instead become institutions very deeply charged with the 
public interest. 

Mr. Matrerz. Mr. Voorhis, may I interrupt there for just a moment. 

Mr. Voornis. Yes. 

Mr. Maerz. Is your organization a member of the International 
Cooperat ive Petroleum Association ? 

Mr. Voornis. No; not mine. I am executive director of the Coop- 
erative League of the United States, which is a federation of United 
States cooperatives. 

Mr. Maerz. Is there any affiliation ? 

Mr. Voornis. I am coming to that. The Consumers Cooperative 
Association from which organization the chairman read a letter. 

Mr. Maerz. Yes. 

Mr. Voornts. It was, up until a couple of years ago, a member of 
the Cooperative League. It is not any longer. I hope it will be in 
the course of another year or so. The Consumers Cooperative Associ- 
ation is a regional wholesale cooperative operating in Missouri, Kan- 
sas, Nebraska, the Dakotas, Iowa, Oklahoma, and a couple of other 
States. Consumers Cooperative Association and 2 or 3 other Ameri- 
can cooperative organizations are owners of a major portion, I should 
say, or at least a large portion, of the stock of the International Coop- 
erative Petroleum Association. The International Cooperative Pe- 
troleum Association is as the name implies, an organization of coop- 
eratives in more than one country, for instance, the Swedish coopera- 
tive, Kooperitiva Forbundet, is a stockholder in ICPA and so are the 
Dutch cooperatives and so are the Danish cooperatives and so are the 
German cooperatives and so on. 

The International Cooperative Petroleum Association was organ- 
ized for the purpose of carrying on international trade in petroleum 
products between these cooperatives who own it and for the purpose of 
developing supplies of petroleum products for purposes of their 
business. 

Now, I can’t personally see how this is really very much more inter- 
national in its aspects, as somebody asked this morning, than some of 
the big petroleum companies are. I am sure they have a lot of stock- 
holders that are not American citizens. My information is that, as 
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was testified to this morning, the ground upon which the International 
Cooperative Petroleum Association was denied yarticipation in the 
consortium was the fact that it was not a wholly owned American 
institution, that it had part of its ownership in other countries, which 
is true. ‘There is no doubt about that. 

But I also think that it was a grave mistake, because I think that 
if a cooperative organization of this sort or better one, a cooperative 
that was wholly a United States institution, had been in this picture 
at all, that it would have given it a flavor that would have been of 
great value to us, and would have increased the acceptance of the thing 
on the part of the peoples of the Middle East, not just Iran, but other 
countries over there, which would have been of great value. 

Mr. Marerz. Do you know whether this cooperative buys Middle 
East or other foreign produced oil? 

Mr. Vooruts. Whether the ICPA does, you mean ? 

Mr. Maerz. Yes. 

Mr. Vooruis. They have—I want to be sure of myself. They 
shipped into Iran some oil during the time of the shortage there, but 
my belief is that they have never bought any Middle Eastern oil, I 
don’t think they have. Now, I might be wrong. They have no con- 
cessions in the Middle East, if that is what you mean, but I would hate 
to say that they had never bought a tanker full of oil there. I don’t 
think they ever did. 

Mr. Materz. Do you know whether this cooperative ever tried to 
secure an interest in foreign producing properties ? 

Mr. Voornts. Not so far as I know. What they did do was make a 
proposal when Iran had—when the Iranian industry had been shut 
down. A proposal was advanced that a cooper: itive institution be 
set up and that it be participated in not alone by the cooperatives, but 
by other oil companies as well, who would hold one-third of the stock, 
Iran would hold one- -third, and the consuming countries would hold 
one-third, that is, organizations of consumers of petroleum products 
would hold one-third. It was proposed that such a company should 
ask for permission to operate the Iranian oil. This proposal was 
fully supported by the Cooperative League. 

But so far as Iam aware, Mr. Chairman, I know of no instance where 
ICPA has gotten any production in those countries. 

Mr. Materz. Are you aware of the fact that in 1946 and 1947, the 
international cooperative we are speaking about tried to buy the share 
of Gulbenkian’s interest in the Iraq petrole um company ? 

Mr. Vooruis. 1 think I know here for sure what I am talking about. 

Mr. Maerz. Will you tell us about that? 

Mr. Voornts. That was discussed, but I am sorry to say the coop- 
eratives never got together well enough to be in a position to make any 
kind of a firm offer, and it never got beyond the discussion stage. 

Mr. Materz. Did negotiations in that connection breakdown, Mr. 
Voorhis? 

Mr. Vooruis. If they ever got started, they broke down. I would 
say they never really got underway. 

Mr. Materz. I see. 

Mr. Vooruts. I would like to, if I may, add one other thing and 
that is in the nature of a question and I don’t know that the committee 
can answer it: But if the international] character of the International 
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Cooperative Petroleum Association is objectionable, I wonder whether 
it would be possible at this time for the National Cooperative Refining 
Association, which is owned completely by some of the regional farm 
supply cooperatives in this country which distribute their products 
to their farmer members, I wonder whether they could apply for 
participation in this because neither Price Waterhouse nor anybody 
else could say they would not be wholly American institutions. 

Mr. Harxrns. According to the published material, the cutoff date 
for additional partic ipants was April 29. 

Mr. Vooruts. It is unfortunate that the cooperatives did not know 
more clearly than they did that this would be a barrier to them, because 
they could as well have applied for the National Cooperative Refining 
Association in the matter. 

Mr. Marerz. Let me ask you this: Was there any question at any 
time about the financial responsibility of this international coopera- 
tive association ? 

Mr. Voornts. My understanding is that there was not. That 
this 

Mr. Marerz. Do you have any idea as to the total resources of that 
association ? 

Mr. Voornits. What do you mean, its capitalization ? 

Mr. Materz. Yes. 

Mr. Voornts. I would like to supply that because I am afraid to 
guess. I don’t know. 

Mr. Marerz. Would you give us an estimate, Mr. Voorhis? 

Mr. Voornts. What? 

Mr Maerz. Would you give us an estimate? 

Mr. Vooruts. I am afraid to do that. 

Mr. McCctiocu. Mr Chairman, I would like to inquire whether 
or not—— 

Mr. Vooruts. I am afraid to do that, but I will supply that figure 
to the committee very quickly. I can probably get it for you by 
tomorrow. 

(See following letter of June 1, 1955, in response to Counsel Maletz’ 
question :) 

THE COOPERATIVE LEAGUE OF THE U. S. A., 
Chicago, Ill., June 1, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Committee on the Judiciary, 
Old House Office Building, Washington, D. C. 

Dear Mr. CHAIRMAN: You will recall when I was on the stand recently before 
your committee I was asked a question about the resources of the International 
Cooperative Petroleum Association. I did not feel qualified to answer the ques- 
tion with certainty and requested time to supply the information. 

It appears that Bruck & Co., certified public accountants, were engaged to 
make an investigation of the financial strength and responsibility of the Inter- 
national Cooperative Petroleum Association. Bruck & Co. filed with Price 
Waterhouse & Co. in this connection the following statement: 

“The financial strength and responsibility of the International Cooperative 
Association should be judged in the light of the substantial resources of its 
constituent companies, several of which are among the largest business organiza- 
tions in their respective countries.” 

These constituent companies include leading cooperatives in Australia, Bel- 
gium, Canada, Denmark, Egypt, France, Holland, Iran, Israel, Japan, Norway, 
Scotland, Sweden, Switzerland, South Africa, as well as five large oil coopera- 
tives in the United States. 

While all of these cooperatives probably would not have participated in the 
handling of oil from Iran, some of them were very interested in establishing 
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an Iranian source of supply. These latter had put in writing their willingness 
to provide additional financing to make possible ICPA’s participation in the 
handling of one-half of 1 percent of the Iranian consortium. Taking the leader- 
ship here was Sveriges Oljekonsumenters Riksforbund of Sweden, which handles 
approximately 20 percent of Sweden’s petroleum requirements. 

I hope this information will be adequate for the committee’s purposes. 

Sincerely yours, 
JERRY VOORHIS, 
Evecutwe Director. 

Mr. McCutxocn. I would like to inquire whether or not a majority 
of the member cooperatives of the international cooperative about 
which we have been speaking were American cooperatives or foreign 
cooperatives ? 

Mr. Vooruts. I think a majority, by number, would have been not 
American, but I am certain that the great preponderance of the capital 
investment was American, and the offices are in New York, the general 
manager is in New York, the secretary-treasurer is in Kansas City and 
almost all the trade that has been carried on by it has involved Ameri- 
can cooperatives, one way or another. 

Mr. McCutuocnu. In view of the statement that a majority of the 
member cooperatives were foreign cooperatives, could you tell me 
how decisions were arrived at by the international cooperative, each 
member having one vote or what was the method ? 

Mr. Voornis. Yes, that iscorrect. It has a board of directors elected 
by the cooperatives which in this case are the members. 

Mr. McCuttocu. So, therefore, reducing it to its simplest form, the 
international cooperative of which we have spoken was and is con- 
trolled by foreign cooperatives, or could be? 

Mr. Voornis. Well, it is controlled by the whole group, yes. We 
would not say this was an American-controlled organization neces- 
sarily. I didn’t say it was. I did say, and I believe, that the pre- 
ponderant influence in it is American, but the whole philosophy of it 
was to try to get the countries of the free world together on this 
basis, and to have them participate together in this joint enterprise. 
The president of it is a Swede, Mr. Johansen, who is also president of 
the Swedish wholesale cooperatives. 

Mr. McCutxocn. I am not trying to place any blame. 

Mr. Vooruts. No; I understand that you are not. 

Mr. McCutx.ocu. I am trying to find out the real basis for the rejec- 
tion of the application of the international cooperative. 

Mr. Voornis. Yes. 

Mr. McCuttocu. And I am leaving the implication, or at least 
I intend to leave the implication that one of the reasons for rejecting 
the application could have been that it was a foreign-controlled coop- 
erative, whereas the original agreement provided that participation 
was to be by American companies. 

Mr. Vooruis. Yes; I understand that. 

Mr. McCutuxocu. ‘That was all I was trying to say. 

Mr. Voornts. I would only take a little exception to the term “for- 
eign controlled.” If you said “internationally controlled” I would 
agree with that. 

Mr. McCutiocn. I would accept the amendment. 

Mr. Vooruts. Yes. 

Mr. Chairman, I will get out here any time you tell me to. 
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The Cuatrman. I certainly want to give a former Member of the 
House every possible consideration. You must appreciate that we 
have tried to do that. 

Mr. Voornis. You certainly have, Mr. Chairman. May I say 

The CHamman. You don’t let me finish. 

Mr. Voornis. No; but I would like to draw the committee’s atten- 
tion to the fact that on page 12 of my statement and ending on page 13, 
I have listed seven things which I think the Attorney General’s Com- 
mittee ought to have rec ‘ommended in order to st rengthen enforcement 
of the antitrust laws, and to give us a way in which we can protect the 
economic freedom in the United States which I think we have got 
to do very vigorously. 

I will just refer to that, Mr. Chairman, without taking time, unless 
the committee wants me for some questions. 

The Cuarrman. Thank you very much, Mr. Voorhis. 

(The prepared statement of Mr. Voorhis follows :) 


STATEMENT OF JERRY VooRHIS, Executive Director, COOPERATIVE LEAGUE OF THE 
UnNtrep STATES OF AMERICA 


Mr. Chairman and gentlemen of. the committee, economic freedom is lingering 
in the United States. It is not dead by any means. But it is being gradually 
strangled by the cancer of sheer bigness. Unless it is revived by vigorous, far- 
sighted, fearless people who understand the ideals on which this country has 
been developed, economic freedom will be killed by those who profess to be its 
staunchest advocates. 

These are strong words. But it is time those of us who see the handwriting on 
the wall spoke them. It is time we said what is true—even if unpopular—that 
corporate bigness and bigness of concentrated control over capital is in itself 
a danger to continued freedom. 

In recent years we have been acting like ostriches. Our heads have béen 
buried in the bright warm sands of a great material prosperity and the enjoy- 
ment of material gadgets such as mankind in past ages never believed possible. 
Eminent men have written—in fact they are still writing them—books about 
the new economy into which we are moving wherein our economic life will be 
dominated by a few giant corporations. But they say this situation should be 
welcomed, not resisted, because only the biggest of big business possesses the 
sheer financial power and commands research facilities to catapult us quickly 
into the new gilded age of bigger and better automatic gadgets. 

And for some strange reason these otherwise intelligent writers seem to think 
that freedom and democracy and community and all the other basic ideals of our 
country can survive under such circumstances. 

They have forgotten, or at least neglected to mention, the facts of all past 
history. Never—I repeat, never—in all the annals of mankind have political 
democracy and personal freedom survived a condition of economic oligarchy. 
There is no valid reason to expect them to do so in 20th century United States. 
It was economic oligarchy that brought on a freedom-destroying revolution of 
the right in Nazi Germany—to protect the oligarchy. It was economic oligarchy 
in Russia that was a basic cause of the freedom-destroying revolution in that 
country—as a means of overthrowing the oligarchy. The advance of socializa- 
tion in the democratic countries of western Europe is a sort of peaceful revolu- 
tion caused, not by the writings of Karl Marx, but by the existence of cartels 
and monopolies which leave a people of democratic tradition with only three 
alternatives. 

One such alternative is to give up the effort to have anything at all to say 
about the economic course of their nation. Another is to organize cooperative 
or mutual-type businesses to compete with the oligarchy. The third alternative 
is to attempt an assertion of the general will of the people through political 
measures calculated to reduce their dependence upon the established centers of 
overbearing economic power. 

The first of these alternatives will be accepted only where traditions of freedom 
and democracy are already dead in a nation. The second alternative—that is, 
the organization of cooperatives to enter the market place in competition with 
monopolies—has proven successful in restoring economic freedom and healthy 
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competition in Scandinavia and in some industries in Great Britain and other 
countries. But where monopoly or economic oligarchy is already firmly estab- 
lished, where people are not inclined to go through the difficulties involved in 
developing strong cooperatives, but where the democratic tradition is still strong, 
attempts will almost certainly be made to restore democratic control over the 
Nation’s course by means of socialization. The only trouble is that this means 
cannot restore economic freedom. Instead, it gives economic freedom a kind of 
burial where that freedom has already been killed by the march of monopoly. 

These observations lead to the obvious conclusion that the thing for a peuple 
to do if they value freedom is to prevent the establishment of monopoly or eco- 
nomic oligarchy before it is too late. This is a tremendous task. It requires 
wisdom, determination, and willingness to endure misunderstanding and some- 
times persecution—or ostracism, which is worse. It is a task from which some 
who once fought well have turned away in weariness or despair or surrender. 
It is a task, however, which no one who understands the real tradition of this 
country can conscientiously fail to pursue with utmost vigor. Finally, it is a 
task which cannot possibly be accomplished unless we recognize that bigness 
itself—if it is big enough—is the very core and center of the danger. 

I am not here to charge any lurid plots against economic freedom. I am not 
here to talk about wolves of Wall Street or any other street. In fact, I believe 
the condition of concentration of economic power which we confront today is 
not principally due to anyone’s deliberate intent; rather, I believe it is due to a 
weakness on the part of many, many people who worship bigness for its own 
sake plus a tendency for business, having passed a certain size, gained a certain 
amount of dominance in an industry, and accumulated a certain amount of 
capital, thereafter to expand and grow in power and scope through the sheer 
weight of its own momentum. When we come to the place where such old and 
honored names as Studebaker, Hudson, or Packard can only be kept alive in 
the automobile business by merging with other companies—when we are told, in 
effect, that only one company in the country in capable of manufacturing tanks 
for the Army—we had better stop, look, and do something about it. We are at 
that point now. 

My principal criticism of the report of the Attorney General’s Committee on 
the Antitrust Laws is that it has dealt with small details and largely neglected 
the alarming development of concentration of economic control in our economy 
and the corresponding threat to economic liberty which should have been its 
main concern. Except for certain minority views we find nothing of consequence 
in the report which suggests an answer to the headlong rush to merge that has 
taken place in the past 3 years. But the fact is that more than 3 times as many 
mergers have been engineered in each of the past 3 years as took place in the 
average year during the previous 2 decades. We do not find the majority of the 
Committee even worried over the fact, revealed recently by the Federal Trade 
Commission, that, whereas the 200 largest corporations produced 37 percent of 
our manufactured goods, by value, in 1937, the 200 largest corporations in 1950 
porduced more than 40 percent of the value of manufactured goods. 

We find in the report no note of alarm over the increasing difficulty—if not 
the sheer impossibility—of small business in getting a product on the market, 
in the face of the growing dominance of nationwide television advertising and 
the prohbitive cost of such advertising to any except the biggest of businesses. 
We do not find any great concern over the fact that effective price competition 
has almost disappeared in about half of our whole economy or that price and 
quality leadership by one, two or three firms now dominates most of our major 
industries. We do not even find effective proposals to remedy the situation where 
in industry after industry it is now impossible for a new concern to enter the 
industry at all, unless indeed it does so at the behest of one of the established 
giants and with the tacit understanding that it will remain dependent upon that 
giant in every important phase of its business. And yet freedom of entry busi- 
ness is the basic test of economic freedom. 

It is serious enough that the majority report of the Attorney General's Com- 
mittee suggested many measures that would actually weaken the already inade- 
quate enforcement of our antitrust laws. It is far more serious that they made 
no important proposal looking toward restoration of true economic freedom in 
the Nation. 

There is contrast between the report of the majority of the Committee on the 
one hand and the performance of the Antitrust Division on the other. The Anti- 
trust Division has initiated, at least, certain very important actions and those 
who care about economic freedom should recognize this. For one thing, Assistant 
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Attorney General Barnes recommended passage of the bill, which the House did 
pass, increasing the maximum fine for Sherman Act violation to $50,000. The 
Committee was only one-fifth as concerned to have effective penalties as was 
the Department of Justice. 

Perhaps more important is the fact that the Antitrust Division is at least 
studying the monopolistic effect of newspaper mergers which lead to a situation 
where all the people of great communities have access to current information 
from only one source. Again the fact that cases are pending against such giants 
as Radio Corporation of America and Pan American Airways serves to allay some 
of the concern over dismissal of the action against major oil companies some 
months ago over control of world markets. Most important of all would seem 
to be decision of the Antitrust Division to carry the case against Du Pont, based 
largely on their acquisition of an effective vontrolling interest in General Motors, 
to the Supreme Court. 

Nonetheless it is my opinion that the antitrust laws of the United States have 
never in all history been really effectively enforced. Ours is the only country 
in the world that has on its statute books any even potentially effective anti- 
trust laws. This is because some countries are dictatorships where they have 
nothing but monopolies. Other countries have surrendered to the dominance 
of cartels. On the other hand, still others have strong enough and certain 
enough competition from cooperatives so they don’t need antitrust laws. Even 
with inadequate enforcement, the American antitrust laws are I believe respon- 
sible for the fact that in the years just before, during, and just after World War 
Ii a complete control of the world chemical industry was not achieved by 1 
American, 1 British, and 1 German firm. This is only one example of the salu- 
tary effect of these laws. 

But to go back to the main point. One reason our antitrust laws have not 
succeeded in their objectives is because they never have really been tried. So 
little money has been appropriated and the staff has therefore had to be so small 
that only spot enforcement has been possible. In many years the fines collected 
by Antitrust have exceeded its expenses. Still both the Budget Bureau and 
Congress have been, as I see it, penny wise and pound foolish when it came to 
building an effective enforcement agency. Furthermore, spot enforcement isn’t 
fair. It operates on the theory that if you prosecute one violator and punish 
him, others will automatically cease unlawful practices. Maybe for little com- 
panies this sometimes works. For the big fellows the fines have been and still 
are so small that violations of antitrust laws are well worth even the maximum 
it might cost if the company in questions happened to be chosen for action. 
Imagine, for example, our biggest automobile company paying $11,000 in fines in 
seven suits brought by the Government over a period of years. We do not yet 
know how effective our antitrust laws, especially with the amendment respecting 

bergers passed in 1950 contained in them, might be if they were fully enforced. 

It seems clear to me that the Committee would have had a lot to say in this 
point had it been really concerned about the future economic freedom in our 
country. Instead the Committee’s discussion of the problem was such that 
Senator Kefauver described it as a guide to evasion of the law. Here again 
I must in fairness contrast the complacency of the majority of the committee 
with the encouraging apparent readiness of the Antitrust Division to examine 
each merger in the light of the Kefauver-Celler amendment to see whether it 
tends toward monopoly and, if so, to bring action. I am no expert in this 
field, but here I expect is the crux of the problem, especially if we include 
the holding company method of bringing about mergers. 

For the Senate Antimonopoly Committee has pointed out—quite correctly I 
think—the alarming degree of monopolistic control over the public utilities of 
this country which is now exercised by financial holding companies. From their 
political influences came, I am convinced, Dixon-Yates. And I am even more 
certain that the concentrated, clever, and not always honest drive on the part 
of the utilities to destroy the only kind of competition that exists in this indus- 
try—namely, that of publicly owned agencies and voluntarily privately owned 
cooperatives—stems not from busy managers but from those who control the 
managers through financial holding companies. 

In another field Assistant Attorney General Barnes has asked that banks 
be made subject to the provisions of the antitrust laws. It is high time this 

yas done. When we find one great State where 88 percent of all deposits are, 
according to the president of the independent Bankers Association, in the hands 
of just two banking companies, it is time to be alarmed, and to do something 
about it. Not only should the suggestion of Mr. Barnes be followed but the 
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Spence bill to apply the same rules to bank holding companies as are applied 
to banks themselves ought to be passed as well. 

I know the banks have an excuse of these mergers. They say they have to 
merge so they can make bigger loans to single borrowers, under the 10-percent 
limitation. In the case of one of the biggest of the mergers the excuse was 
that whereas previously the larger of the 2 banks could loan only $35 million 
to 1 borrower, the merged banks can now loan $50 million. In other words, 
the banks have to merge because the industrials are merging and getting to 
be so big that a mere $35 million loan is now too small to be considered. 

As for industrial mergers the excuse is even less convincing from the point of 
view of preservation of economic freedom. For here we find the excuse most 
frequently advanced to be that the merger was necessary to provide “greater 
diversification” or to “round out a line of products.” What does this really 
mean? It means that when a company gets big enough it is no longer satisfied, 
nor can it keep its available capital busy in the lines of business in which it 
started and has grown. It must move over into other kinds of businesses, 
take them away from small business and locally owned businesses, and expand 
its empire into new realms. Bigness feeds on itself. Bigness itself is the main 
evil. One recalls how during the steel shortage what is probably our biggest 
single corporation moved within a few years into a position of complete domi- 
nance in a manufacturing line in which it had never been in business before 
at all. A lot of independent businesses simply ceased to exist in the face of 
this giant’s superior access to a vital material. Was this done in the interest 
of efficiency? Not a bit of it. Did it increase competition? Is it, indeed, ever 
a decent argument for merger or entry by a giant into a new field to say that 
by this means competition will be increased? I don’t believe it is. This argu- 
ment is like saying there would be better competition in the world between 
the United States and Russia if each of them swallowed a number of now in- 
dependent nations, because then the United States and Russia would be more 
“diversified.” And furthermore, the giant corporations control overwhelming 
amounts of capital—and can get unlimited amounts more, as witness the excuse 
just cited for bank mergers. So when one of the giants enters a line of business 
where there have existed independent companies, the sheer weight of its resources 
dooms in the course of a little time the continued existence—or at least the 
continued existence as independent businesses—of its smaller rivals. 

Another excuse that is advanced to try to show an advantage to the Nation 
from giant corporations with monopolistic power is that they compete with one 
another in research. Or if they don’t have any effective competitors they carry 
on a lot of research anyway. Well, I have no doubt this is true. But it again 
dooms even more certainly any possibility of small business—except. of course 
satellite small business—surviving at all. It constitutes the worst kind of monop- 
oly of all—monopoly of the opportunity to progress. But that kind of monopoly 
is certain to grow just as sure as the big companies get big enough. as many of 
them already are, so they have the overwhelming accumulations of ready capital 
I spoke of a while ago. 

And let’s not deceive ourselves about one fact. That fact is that the basic 
interest of consumers, which is synonymous, of course, with the basic interest of 
the Nation, is directly dependent upon the survival—or the creation—of enough 
completely independent units in each line of business to make real competition 
possible. And that competition has to express itself in price, and in quality, and 
in plant expansion. This is one reason why proposals to weaken the Robinson- 
Patman Act are a dangerous deception of the people as to where their real inter- 
est lies. Without that law, the already big buyers would be able by sheer weight 
of bigness, once again, to compel sellers to grant them such concessions that their 
smaller competitors would find it most difficult to survive. The proposal to make 
action in “good faith” to meet the price offered by another seller a complete 
defense for violation of the Robinson-Patman Act would open a loophole a mile 
wide and would seem to me simply an invitation to buyers able to exert coercion 
for favored treatment to exert pressure on more than one seller at the same time. 

The importance of the existence of competing units which can and will really 
compete is also a main reason for the necessity of preserving the right of groups 
of people freely and without penalty to risk their money and organize nonprofit, 
mutual, and cooperative businesses. For by this means they can restore compe- 
tition and economic freedom into industries and businesses even where condi- 
tions of virtual monopoly previously existed. This is in part because a mutual or 
cooperative business belongs to its own customers and therefore the very organi- 
zation of such a business creates its own market. It should perhaps not be sur- 
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prising that those who enjoy the present advantages of very great bigness should 
try to divert attention from their own monopolistic advantages by attempting to 
stir up small businessmen against cooperatives and mutuals by false claims 
that cooperatives and mutuals “don’t pay their full just share of taxes.” 

The Senate Small Business Committee has warned us that the threat of 
monopoly has today “assumed more menacing proportions” and cited the rash 
of mergers as the principal reason for its concern. Particularly does the com- 
mittee point to the danger of giant corporations grown great in one industry 
entering many other industries, quite unrelated to the field where they started. 
No argument on the ground of possible efficiencies resulting from increased size 
can possibly be made in such a case. It is far more likely that these huge 
structures sprawled all over the economy like a great blanket are less efficient 
precisely because of their size than a number of competing smaller units could be. 

Whatever arguments may be made that big operations are more efficient than 
little ones in certain particular industries like steel or autos, no such argument 
can possibly be made when an auto company goes into the store business or a 
milk company goes into the chemical business or an oil company into the grocery 
business. The advantage of the giants in such cases lies in their command of 
overwhelming amounts of capital and in the consequent fact that it is virtually 
impossible for them to fail even if serious mistakes are made by management. 

Along with the establishment of monopoly or even effective control over an 
industry by 3 or 4 huge aggregations goes a kind of stagnation that appears 
clearly only after it is too late to do anything about it. The Federal Trade Com- 
mission has found that “a rapid expansion in output, particularly if it takes 
the form of a marked increase in the number of plants, tends to be associated 
with decreasing concentration; that is, with a less rapid expansion of output 
by the leading firms than by the remaining firms. Failure of production to ex- 
pand materially tends to be associated with increasing concentration.” As long 
as real competition remains it will express itself in attempts by competitors to 
increase production. But once effective control is achieved by a handful of 
companies Over an industry or once leadership in an industry has been achieved 
hy a dominant company, then there begins resistance to expansion of production 
and especially expansion of plant. We learned, or should have learned, a few 
things about this from our experience trying to get needed production in World 
War II. 

Our economy is in part dominated by monopolistic power today. In part it 
is still a free economy. By economic freedom we mean a situation in which 
small independent businesses, locally owned in their communities can still exist 
and flourish. Tut this becomes increasingly more difficult as economic oligarchy 
grows and as the giants fight for still greater power. All one has to do is read 
the testimony of people who have been forced out of business as independent tire 
dealers or independent petroleum retailers by the machinations of their giant 
suppliers to know that this is true. Statistics on the mere number of businesses 
in existence at one time or another mean exactly nothing unless they are accom- 
panied by facts about the degree of true independence enjoyed by those busi- 
nesses. And in this day of nationally advertised brands, and highly expensive 
television advertising—in this day of extreme difficulty for any small business 
to effectively market its product independent of the giants who can almost monop- 
olize the attention of consumers it becomes necessarily more and more difficult 
for small business to retain that true independence. 

Had the Attorney General’s Committee been half as concerned about the danger 
from growing monopoly to both economic and political freedom in this country 
as congressional committees and others have been, it would have proposed a bat- 
tery of measures to be taken with all vigor. Among these should, in my judg- 
ment, have been the following: 

(1) Provision for adequate staff and adequate funds to fully and effectively 
enforce the antitrust laws; and provision for effective penalties for proven vio- 
lations. 

(2) A specific exemption of perhaps the first $50,000 or $100,000 of earnings 
from the corporation income tax and more graduation of the tax than we now 
have from that point on. 

(3) Encouragement of cooperative research facilities to serve small business 
and of cooperative advertising and marketing of small business products. 

(4) Amendment of the antitrust laws to bring entry of a corporation operating 
in one line of business into other lines under antitrust scrutiny and perhaps to 
make possible action to require divestiture of interest in cases where competition 
is threatened by such action. 
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(5) Consideration of some such proposal as that advanced ty Senator 
O'Mahoney, of Wyoming, to require the Federal licensing of corporations, along 
vith which could go a declaration that when a corporation had achieved a 
certain degree of dominance in an industry it becomes thereby affected with 
the public interest and subject to having representatives of the public appointed 
to its board of directors. 

(6) Inclusion of banks under those portions of the antitrust laws recom- 
mended by the Assistant Attorney General and passage of the Spence bill affect- 
ing bank holding companies. 

(7) Encouragement in every proper way but not by any public subsidy or 
favoritism of the formation of cooperative and mutual type businesses, which 
by their very nature must seek to serve the interests of their patrons rather than 
to build economic power for themselves. 

Monopolistic economic power is growing rapidly in the United States today. 
It is growing by means of mergers, because of the inordinate expense of tele- 
vision advertising, because of inadequacies in the antitrust laws, because of 
an American tendency to worship bigness. Above all, it is growing because of 
the sheer momentum of ponderous bigness once it passes a certain point of 
capital control. 

Monopolistic economic power is a menace to economic freedom and, ultimately 
to political democracy and the institutions of a constitutional republic. This 
is true not because of deliberate nefarious design on anyone’s part. It is true 
because the natural interest of monopolistic power is to maintain that power. 
This cannot be done if pricing is free or if production and productive plant 
expand freely. These must be controlled and a degree of scarcity maintained 
if monopolistic power is to be maintained, Those in control of monopolistic 
power are driven to exert political influence and pressure for the simple reason 
that they have whole empires at stake, empires far larger than mere businesses, 
empires that are more wealthy than a dozen whole States in some instances. 

A nation is strong and the quality of its life is good just to the extent that 
its local communities are strong and the quality of their life vital. Communi- 
ties cannot be either strong or vital or, indeed, truly communities if most of 
their economic institutions are absentee-owned. Only local ownership by many 
people and effective control and participation in control by local people can keep 
communities strong and vital. The problem of monopoly, the problem of big- 
ness is not an economic problem alone. It is a political and social problem 
as well. It is a problem that affects every basic ideal of this country. 

The question our generation must decide is whether we are going to sell our 
American birthright of economic freedom for a mess of shiny gadgets. 

Mr. Vooruts. Thank you very much, Mr. Chairman. 

The Cuarman. Thank you, Mr. V oorhis. 

Mr. C ‘apli in, would you be willing to testify tomorrow. 

Mr. CAPLan. Certainly, Mr. Chairman. 

The CHamrman. We have been sitting since 10 o’clock and it is 
frankly enervating to continue further and I would appreciate it if 
you appear tomorrow. 

The meeting will now adjourn until tomorrow morning at 10 
o’clock. 

(Whereupon, at 4:20 p. m., adjournment was taken until 10 a. m. 
the following day, Wednesday, May 25, 1955.) 
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WEDNESDAY, MAY 25, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Rodino, Rogers, Fine, Keating, 
McCulloch, and Scott. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The CHarrMan. The committee will come to order. 

The Chair wishes to place in the record a communication from 
Wham, Welch, Metzdort & McKee, attorneys of Chicago, IIl., con- 
cerning treble damages in private antitrust suits; to that communica- 
tion is attached an article entitled “Antitrust Treble-Damage Suits: 
The Government’s Chief Aid in Enforcement,” by Benjamin Wham 
of that law firm, which appeared in the Journal of the American Bar 
Association. 

(The documents referred to follow :) 


WHAM, WELCH, METzpORF & MCKEE, 
Chicago 4, May 11, 1955. 
In re treble damages in private antitrust suits. 

DEAR CONGRESSMAN CELLER: A direct attack is being made upon private anti- 
trust treble-damage suits on three fronts: 

(1) Change “mandatory” to “discretionary.” 

(2) Limit period of recovery by a short statute of limitations. 

(3) Two-thirds of treble-damage payments have in the past been exempt 
from income tax as being a penalty. The March 28 Supreme Court decision in 
Commissioner v. Glenshaw removes the exemption and makes the entire pay- 
ment subject to income tax in the year received. 

I enclose herewith reprint of my short article in the American Bar Journal 
for December 1954, in which I gave some of the reasons why these suits are 
“The Government’s Chief Aid in Enforcement” of the antitrust laws. Here 
you will find some of the answers to all three of the above attacks. 

The Attorney General’s Committee is, of course, a very honorable one, but 
one needs only look through the personnel and review their connections to 
realize that the majority would tend to favor defendants in treble-damage 
cases. Its report issued March 31 suggests that treble-damage judgments be 
discretionary with the judge. It also suggests a 4-year statute of limitations. 

In the history of “discretionary” statutes judges have very seldom fixed 
doubled or trebled judgments. I predict that would be the history here because 
defendants would emphasize their complete ignorance and innocence in the entire 
matter and judges are reluctant to penalize defendants. 

A 4year limitation at this time would eliminate most of the damages. The 
conspiracy usually dates back to the early 1930's, and most of the damages 
accrued during the 1930’s and early 1940's. Most plaintiffs being businessmen 
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were caught in the conspiracy and were damaged by it, but did not know of 
their remedies (particularly applies to motion-picture suits). 

A private antitrust treble-damage suit is carried on usually by one plaintiff 
against an entire industry. His lawyer is usually opposed by several large 
law firms, all experienced in the field. The plaintiff is at great expense in the 
preparation of the case and his lawyer usually must handle it on a largely 
contingent basis. These expenses and services usually extend over many years 
before a judgment can be obtained and the appeal disposed of and collection 
made. There is a strong probability that no collection will be made at all— 
in other words, the whole suit is a gamble at great expense. Until recently 
the penalty two-thirds of the recovery was not considered to be income and the 
plaintiff had an opportunity to recoup for his expenses. Now, with income taxes 
payable on the entire recovery, plaintiffs will be reluctant to incur these expenses, 
and lawyers likewise. 

As pointed out in the enclosed short article, the chief reason for the pro- 
visions in the antitrust laws for private treble damages was to induce private 
plaintiffs to bring these suits as an aid to the Government in the enforcement 
of the antitrust laws. You will find at the beginning of the article a short 
history of the difficulties involved and the need for further inducement to 
plaintiffs, which was given in 1914 by the Clayton Act. Even then it was not 
until the Bigelow case in 1946 that a practical method of proving damages was 
sustained, 

Since that time defendants have watched more carefully their methods of 
doing business so that most of the damages, as pointed out above, accrued 
prior to that time, and, of course, would be prior to the 4-year limitation. 

I am therefore writing you to suggest that you (1) consider this matter 
very carefully before you change “mandatory” to “discretionary,” (2) before 
you shorten the satute of limitations to 4 years (if a statute of limitations is 
adopted, at least it should not apply to pending cases), and (3) that you seriously 
consider adopting an amendment which would offset the Glenshaw decision and 
would exempt the penalty two-thirds of these recoveries from income tax. 

Sincerely yours, 
BENJAMIN WHAM. 





[Reprinted from the American Bar Association Journal, December 1954] 


ANTITRUST TREBLE-DAMAGE Surts: THe GOVERNMENT'S CHIEF AID IN 
)NFORCEMENT 


By Benjamin Whan, of the Illinois Bar (Chicago) 


Mr. Wham writes in opposition to what he calls a determined 
although almost secret battle to limit the provisions in the Sherman 
Act and the Clayton Act providing mandatory treble damages in 
private antitrust cases. He points out that such antitrust suits are 
long and costly legal wars and that the treble-damage provision is 
needed to make it worth the effort of the private citizen to bring suit 
against a violator. 


A determined, although almost secret, battle for high stakes is being waged 
in Congress to amend the provisions in the antitrust acts for mandatory treble 
damages in private suits in a desperate attempt to limit recovery to compensatory 
damages with certain provisos.? 

The provisions for treble damages appear in section 7 of the Sherman Act of 
1890 and section 4 of the Clayton Act of 1914. They provide that a person 
injured in his business or property by any other person or corporation because 
of violation of the antitrust acts shall recover threefold the damages sustained, 
the costs of suit, and a reasonable attorney’s fee. 

The chief reason for the inclusion of these provisions was to induce private 
plaintiffs to bring these suits as an aid to the Government in the enforcement 
of the antitrust laws. This incentive was needed because these suits are long, 
involved, arduous, and expensive and often endanger the business lives of plain- 
tiffs. Individual plaintiffs and individual lawyers are frequently pitted against 
a multimillion dollar industry represented by the largest and most skillful law 
firms: and the unsuccessful plaintiff becomes subject to the recriminations of 
an irate industry which could even result in putting him out of business. 





1H. R. 4597, 83d Congress. 
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Because of these hazards, even with the incentive of treble damages, very few 
suits were filed under the Sherman Act. As it was patently impossible for the 
Government single-handed to police all industry in the enforcement of the anti- 
trust laws, it became necessary to strengthen the provisions for private treble- 
damage suits. 

Accordingly, section 5 was added to the Clayton Act of 1914 to enable the private 
litigant to use a Government judgment or decree to prove a prima facie case of 
conspiracy. Section 5 also tolled the statute of limitations during the pendency 
of the Government’s suit. Additional help was given plaintiffs in the preparation 
of their cases by the improved discovery provisions of the Federal Rules of Civil 
Procedure of 1938. A further incentive has been given to plaintiffs by tax 
rulings to the effect that two-thirds of the recovery, whether by settlement or 
judgment, is a penalty and not income and not subject to income tax.’ If 
plaintiffs were forced to advance attorney’s fees and costs over many years and 
then pay taxes on the full recovery in 1 year, they would have hardly enough 
left to make the gamble worthwhile. 

Another almost insurmountable difficulty confronting plaintiffs in these suits 
was how to prove damages. It was impossible for the plaintiff to compare 
the plaintiff's earnings in an open market with its earnings while operating under 
the alleged conspiracy because the defendants had destroyed the open market. 
The Supreme Court in Bigelow v. R. K. 0. in 1946 greatly simplified this problem. 
In that case the trial court permitted the plaintiff to rely on inferential and 
comparative evidence and the Supreme Court sustained on the ground that the 
wrongdoer should bear the risk of the uncertainty which his wrong had created. 

As a result of these aids treble-damage suits have increased and a few have 
resulted in substantial recoveries. 

These suits have had a salutary effect in inducing compliance with the anti- 
trust laws. Former Assistant Attorney General Graham H. Morison, who was 
in charge of the Antitrust Division, testified that without private suits Antitrust 
Division appropriations would have to be more than quadrupled to plug the gap.‘ 
Present Assistant Attorney General Stanley N. Barnes, in charge of the Antitrust 
Division, has recently pointed out the deterrent effect of treble damages as 
reflected in the number of consent decrees. Section 5 of the Clayton Act exempts 
consent decrees entered before evidence is taken from use by private litigants 
as prima facie evidence of conspiracy. Judge Barnes quotes with approval 
statistics showing that two-thirds of the consent decrees are entered prior to 
the taking of testimony.® 

Patently the fear of such suits is a powerful deterrent; a fine of $5.000 can 
be shrugged off, but a large jndgment takes the profit out of the illegal venture. 
This no doubt is the major incentive for the continuing effort to do away with 
mandatory treble damages. 


TREBLE DAMAGES AS AN INCENTIVE TO PLAINTIFFS 


Proponents of the change say that treble damages are no longer needed as an 
incentive to plaintiffs. They cite the use of Government decrees to establish a 
prima facie case of conspiracy. They point to improvements in procedural laws 
and rules. They emphasize the greater ease in proving damages following the 
Bigelow case. The most recent argument is that antitrust laws are uncertain 
and it is difficult to avoid violating the law even with the best of intentions, and 
it is therefore unjust to subject violators to treble damages for what may be 
an innocent violation. They say this penalty should be imposed only for willful 
violations.® 

They also seek to limit these suits by a Federal statute of limitations. At 
present they are governed by State statutes, under the doctrine of the Erie case, 
subject to being tolled by section 5 of the Clayton Act as above. 

It may be said in reply that the argument as to the ease of recovery is like 
the report of Mark Twain’s death. greatly exaggerated. To be sure there are 
some large judgments. That is true also in the personal injury field. Treble- 
damage suits have been most successful against the movie industry which is 
the strongest advocate of the amendment. As one plaintiff's attorney said, 
ientsaininiiainiia 


2 Commissioner of Internal Revenue v. Goldman Theatres and Commiasioner of Internal 
Revenue v. Glenshaw Glass, 211 F. 2d 928 (3d Cir. 1954). 

8327 U. S. 251. 

4 Hearings on H. R. 3408, 82d Cong., 1st sess., 42 (1951). 

5 Proceedings at the spring, 1954, meeting of the section of antitrust law. 

¢ See hearings on H. R. 4597, supra. 
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“They have lost so they want to change the rules.” However, more recently, it 
would appear that the tide has turned. JYheatre Enterprises v. Paramount in 
1954°* points the way to defend against these suits. There is nothing novel in 
the law in that case as section 5 of the Clayton Act only provides that Government 
decrees are “prima facie’ evidence of conspiracy. The new feature was that 
the defense successfully rebutted this prima facie case before the jury. 

In contrast to the movie industry, litigation in other industries has generally 
failed. Thus in the oil industry, following the Government decree of 1940, over 
40 private treble-damage suits were filed against oil companies. These were 
generally unsuccessful. The same may be said of suits in the automobile field. 
Following the criminal conviction of General Motors and its financing subsidiary 
in 1941, a flurry of private suits were filed but were uniformly unsuccessful. In 
the 7 suits against General Motors, for example, only 4 plaintiffs reached juries. 
The one plaintiff jury verdict was reversed by the Supreme Court, but no subse- 
quent action has occurred.® 

In a compilation in the Yale Law Journal’® it appears that 25 percent of all 
actions are eventually settled out of court. It is stated that movie litigation is 
excluded from this compilation to avoid duplication of replies, but it is understood 
that a higher percentage of settlements is made of movie cases. 

Proponents of the proposed change to compensatory damages with discre- 
tionary treble damages to be assessed by the court only for willful violation of 
the antitrust laws appear to this writer to be somewhat disingenuous in their 
arguments to the congressional committees. They fail to point out that when 
discretion is left to the courts, judges seldom assess more than actual damages, 
and that only the incentive of treble damages induces the filing of most cases. 
As stated, it is the additional two-thirds recovered as a penalty, free from income 
tax, that makes these suits financially worthwhile to plaintiffs. 

They also fail to point out the body blow this amendment would deal to the 
deterrent effect of the present law. The difference between single and treble 
damages would not only reduce the deterrent effect on violations but would 
undoubtedly greatly reduce the number of consent decrees now obtained in large 
part prior to the taking of evidence because of fear of the use of a decree 
entered after evidence to establish a prima facie case of conspiracy. They also 
fail to acknowledge that antitrust laws are becoming less uncertain with each 
court and commission decision, and that the Department of Justice and the 
Federal Trade Commission have an enlightened approach designed to clarify 
the law by conference and otherwise. 

It is therefore difficult to understand why, after the provisions for mandatory 
treble damages have had the determined support for many year of Government 
officials who were charged with enforcement of the antitrust laws, the present 
Attorney General has informed the congressional committee that the Justice 
Department will not oppose this change.” On the other hand, it is heartening to 
note that Edward F. Howrey, Chairman of the Federal Trade Commission, has 
stated to the congressional committee that: 

“The Commission believes that the present mandatory triple-damage provision 
of the Clayton Act is a deterrent to violations of the antitrust laws. The proposed 
amendment may operate to lessen the salutary effects of the present provision 
by reducing, on the one hand, the incentive to those who are damaged by law 
violations to incur the risks of suit therefor, and by removing, on the other hand, 
the certainty of punitive damages to the violator in the event suit is successfully 
maintained against him. Therefore, unless there is compelling publie need for 
the proposed amendment, of which we are presently unaware, we do not favor its 
enactment.” ™ 


The Cuatrman. The Chair desires to read a communication from 
the Attorney General dated May 24, which reads as follows: 


My Dear CONGRESSMAN CELLER: This acknowledges receipt of your letter 
of May 12, 1955, requesting copies of (1) the opinion of the Attorney General 
concerning the Iranian consortium, and (2) copies of the agreement among the 
participants in the Iranian consortium. , 

798 L. ed. 197. 

861 Yale L. Jour., June—July 1952, 1010, at 1046 et seq. 

® Idem. at 1065. 

” Hearings on H. R. 4597 above, May 26, 1953, p. 59. We are informed this attitude 
foreshadows an early report adverse to mandatory treble damages by the Attorney General’s 
National Committee To Study the Antitrust Laws—a committee which includes in its 
membership most of the witnesses who testified against mandatory treble damages at the 
above hearings. 

11 Tdem., p. 58. 
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In connection with this matter, the Secretary of State has been designated by 
the President to make the determination in his discretion as to any public release 
of information concernnig the Iranian consortium. 

I have previously advised the State Department that the Department of 
Justice has no objection to the publication of the Attorney General's opinions. 

Sincerely yours, 
HERBERT BROWNELL, Jr., 
Attorney General, 


Counsel is now instructed to communicate with the State Depart- 
ment with a view to obtaining a copy of the Iranian consortium, as 
well as the Attorney General’s opinion. 

I note in this letter that the Attorney General states he has no 
objection to the publication of his opinions. He does not say any- 
thing concerning his views as to the publication of the Iranian con- 
sortium. 

(The following is subsequent correspondence between the subcom- 
mittee and the Department of State :) 


May 25, 1955. 
Hon. JoHN Foster DULLES, 
Secretary of State, Washington 25, D.C. 

My Dear Mr. Secretary: In connection with the House Antitrust Subcom- 
mittee’s investigation of current antitrust problems we have requested the 
Attorney General to furnish the subcommittee with copies of (1) the opinion 
of the Attorney General concerning the Iranian consortium, and (2) copies of 
the agreements among the participants in the Iranian consortium. In a letter 
dated May 24, 1955, copy enclosed, the Attorney General states that the Secretary 
of State has been designated by the President to make the determination in his 
discretion as to any public release of information concerning the Iranian 
consortium. 

During the testimony of Thorsten V. Kalijarvi, Deputy Assistant Secretary 
of State, before our subcommittee on May 24, 1955, the subject of the Iranian 
consortium was discussed extensively and numerous published accounts con- 
cerning the organization and implementation of the consortium were introduced 
into the record. A copy of the transcript of the proceedings on May 24 has been 
furnished to your Department. 

In order that our subcommittee may be fully informed with respect to the 
Iranian consortium, I hereby formally request that you deliver for the use of 
this subcommittee copies of the opinion of the Attorney General and copies of 
the agreements among the participants in the Iranian consortium. 

Sincerely yours, 
EMANUEL CELLER, Chairman. 


JUNE 28, 1955. 
Hon. JoHN Foster DULLES, 
Secretary of State, Washington, D. C. 
Washington, D. C. 

My Dear Mr. SECRETARY: With respect to our letter dated May 25, 1955, to 
you in which we requested certain documents relating to the Iranian consortium, 
Under Secretary of State Herbert Hoover, Jr., requested an informal conference 
in order that he could advise the members of the House Antitrust Subcommittee 
as to the views of the Department of State concerning the consortium and our 
request for documents. Accordingly, on June 27, 1955, the members of this sub- 
committee conferred extensively with Mr. Hoover in executive session. 

At this conference Mr. Hoover explained that the Attorney General had ren- 
dered three opinions concerning the legality under the antitrust laws of par- 
ticipation by American oil companies in the Iranian consortium. It is our un- 
derstanding that the first opinion of the Attorney General, dated January 20, 
1954, was rendered with respect to a proposed Iranian consortium plan. The 
second opinion, rendered by the Attorney General in September 1954, was given 
in relation to drafts of certain proposed contracts among the participants in 
the Iranian consortium. The third opinion, also rendered by the Attorney Gen- 
eral in September 1954, was given by the Attorney General after an examination 
of the consortium contracts and agreements as executed by the participants and 
by the Iranian Government. 
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At the conclusion of the conference, Mr. Hoover was advised that our request 
for these documents would be repeated. Accordingly, I hereby formally request 
that you deliver to this subcommittee copies of each of the opinions of the At- 
torney General and copies of the documents to which each of¢he Attorney Gen- 
eral’s opinions related. In addition, this subcommittee would appreciate re- 
ceiving copies of the final compilations of all executed contracts and agreements 
among the participants in the Iranian consortium. 

Sincerely yours, 
EMANUEL CELLER, Chairman. 


JULY 13, 1955. 
The Honorable EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


DeAR Mr. CELLER: I have your letters, dated May 25 and June 28, in which 
you request the delivery of certain documents, hereafter mentioned, relating to 
the formation of the Iranian consortium. Following the subcommittee’s June 27 
meeting, at which Under Secretary Hoover discussed these documents, the ques- 
tion of their release was again carefully considered in the light of the circum- 
stances surrounding the settlement of the Iranian oil controversy. 

As you know, the dispute between the Anglo-Iranian Oil Co. and the Iranian 
Government over the company’s oil concessions and the subsequent nationaliza- 
tion of the oil properties by the Iranian Government resulted in the virtual cessa- 
tion of oil operations. As a consequence, Iran was deprived of its largest single 
source of income, and its whole economy was on the verge of disintegration. In 
addition to direct economic effects, there were other indirect but equally men- 
acing political results. Threatened with bankruptcy, the Iranian Government 
was vulnerable to the political machinations of a Communist conspiracy to seize 
power. During the years 1951-53, the power of this conspiracy grew rapidly 
until by 1953 Communist elements were merely biding their time while readying 
themselves for final seizure. 

Despite continuous endeavors by the United States to assist the disputants to 
find a common ground for a solution permitting the resumption of full-scale 
production, their positions actually grew farther apart and more rigid. The 
Prime Minister of the time, Dr. Mosadegq, resisted all attempts to arrange a satis- 
factory agreement. On several occasions, when his demands appeared to be met, 
he blocked a settlement by simply erecting new and impossible conditions. At 
the same time, it became clear that he was primarily interested in using the 
dispute as a lever to increase his already great personal power over Iran. Be- 
cause responsible elements in Iran were increasingly unwilling to support the 
Mosadeq government in its unreasonable attitudes, the Prime Minister tended 
more and more to rely on the growing strength of the Tudeh (Communist) Party 
to maintain himself in office. Quite obviously, this only increased the difficul- 
ties in seeking a settlement, since it was to the advantage of the Communists to 
prevent a solution. 

On October 22, 1952, the situation was made still more difficult by Mosadeq’s 
action in severing diplomatic relations with the British Government, which 
made it impossible for the participants to engage in direct negotiations. Mean- 
while, the Iranian Parliament grew increasingly hostile to Mosadeq’s drive to- 
ward dictatorship. In order to rid himself of this opposition, Mosadeq dis- 
solved the Parliament. To give some color of legality to this action he arranged 
for the conduct of a so-called referendum which was manipulated by force and 
chicanery so as to ratify the dissolution of Parliament. 

Finally, in August 1953, Mosadeq took the final steps which confirmed his in- 
tention to rule as a dictator without regard for constitutional limits. On 
August 15 he was dismissed by an imperial decree which appointed General 
Zahedi as the new Prime Minister. Mosadeq refused to relinquish his office, 
caused the bearers of the decree to be arrested and, contrary to the constitution, 
used force to maintain himself in power, in which he was supported by tbe 
illegal Tudeh Party. Having dissolved the Parliament, reduced the courts to 
impotence and made a fraud of the electoral process, he now proposed to rule 
by personal fiat. 

There followed a period of 4 days of serious disorders during which steps 
were taken by Mosadeq’s cohorts, in collaboration with the Communists, to 
overthrow the monarchy. However, the revolting elements proceeded in such 
blunt fashion with the campaign to discredit and disgrace the monarchy that 
they produced a counterreaction in the form of a popular uprising against this 
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effort to destroy the throne. The aroused people, assisted by loyal elements 
of the Army, rose to defend the legitimate Government of Prime Minister Za- 
hedi, and the Mosadeq regime was forced out. It should be noted that, although 
the Mosadeq government in effect defeated itself by its unreasonable and dicta- 
torial acts, Iran had been forced dangerously close to domination by the Com- 
munists and there is good reason to believe that had this popular revolt not 
taken place Iran would actually have fallen under Communist control within 
a matter of days. 

With the establishment of the Zahedi government, Iran had a vigorous non- 
Communist regime able and willing not only to take strong action against sub- 
version but to resume negotiations looking toward the reopening of the oil in- 
dustry. But, despite this encouraging change the practical problems involved 
in finding a suitable formula for settlement remained staggering. During the 
course of the previous 3 years, the participants to the dispute had moved into 
such rigidly incompatible positions that it was still impossible to agree on any 
simple bilateral solution. Various political, as well as commercial and legal, 
barriers remained between them. Emotions had been stirred to such a pitch 
that public acceptance of any solution seemed virtually impossible. 

The foregoing account is given in order to show the extraordinary situation 
which existed in Iran. In order to preserve Iran’s freedom and independence and 
to enable her to regain her rightful place in the free-world community, it was 
necessary to take extraordinary measures to settle the oil problem and thereby 
to restore Iran’s national solvency. The Department of State regarded an oil 
settlement as essential to the interests of the United States and undertook to 
find a formula which would permit oil to move. 

As long ago as September 1952 the National Security Council had taken cog- 
nizance of the fundamental part played by the oil industry in Iranian stability, 
and on the basis of the Council’s recommendations at that time the President 
had determined that it should be United States policy to take the necessary meas- 
ures to help Iran start up its oil industry and also to help in securing markets for 
Iranian oil. On November 26, 1952, the President directed the Secretary of State 
urgently to engage in exploritory discussions to determine what type of actions 
would produce the desired result. In this connection the Secretary was specifii- 
cally instructed to investigate the possibility of one or more United States oil 
companies acting in cooperation with the Anglo-Iranian Oil Co. to purchase and 
market Iranian oil. Exploratory discussions were held with several American 
companies. However, although the origin of the consortium idea may be traced 
back to this time, it was not possible immediately to implement the plan. In fact, 
it was not until almost a year later, after the Zahedi government had come to 
power in Iran, that it was possible to take action. 

Shortly after Zahedi assumed office, I requested Mr. Herbert Hoover. Jr., to 
undertake preliminary investifiations in an effort to find a suitable basis for set- 
tlement of this controversy. In seeking a basis for solution, there were several 
hard facts which had to be taken into account and which narrowly limited the 
actual field of possibilities. First, it was a fact that Iran had nationalized the 
oil properties and any practicable solution had to start from the assumption that 
henceforth legal title to the former concessionary properties would be vested in 
Iran. Second, it was equally certain that no proposal could work which did not 
make provision for compensation to the Anglo-Iranian Oil Co. for the assets 
which had been nationalized. Third, it was necessary that any companies inter- 
ested in participating in the marketing of Iranian oil would have to have the 
facilities for taking and marketing large quantities of Iranian oil in the inter- 
national market, and would have to be acceptable to the other parties involved. 
Finally, it was necessary, from the United States point of view, that the way be 
left open for later participation by other American oil companies. 

Therefore, within the limits imposed by these requirements and following the 
earlier directives of the National Security Council and the President, an outline 
plan was developed for the formation of a consortium of oil companies. The 
American companies were reluctant to participate in the absence of some official 
expression respecting their legal liabilities under the antitrust laws. The pre- 
liminary outline was sent to the NSC which approved it but asked for an opinion 
from the Attorney General as to its legality. In compliance with the NSO 
request, the Attorney General, on January 21, 1954, rendered an opinion stating 
that the proposed plan did not constitute a violation of American antitrust laws, 
nor create a violation of antitrust law not already existing. This opinion of 
nonviolation was expressly made subject to the reservation of all rights of the 
United States to continue to prosecute the action against the Standard Oil 
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Company of New Jersey and others, then and now pending in the United States 
District Court for the Southern District of New York, Civil No. 86/27. The 
opinion also stated expressly that it did not extend to any other agreements or 
understandings involving any of the participating companies, other than the 
proposed plan hereinabove referred to, nor to marketing, distribution, further 
manufacture or transportation of petroleum or petroleum products, or any agree- 
ment or understanding relating thereto. A copy of the Attorney General’s 
opinion of January 21, 1954, is delivered to you herewith. The final agreement 
between the Government of Iran and the consortium, a copy of which has already 
been furnished to your committee, follows in essential particulars the proposed 
plan submitted by the NSC to the Attorney General, and which is referred to 
in his opinion. 

At the direction of the National Security Council, the Department of State 
communicated the Attorney General’s opinion to the American companies in- 
volved. Also, at the direction of the National Security Council, the Secretary 
of State advised the American companies that their participation in the proposed 
consortium would be in the national interest. 

The next day, on January 22, 1954, a meeting was held in the Department, 
attended by the leadership of both Houses of Congress at which there was full 
discussion of the decisions of the National Security Council, the nature of this 
plan, the Attorney General’s opinion with respect thereto, and the steps con- 
templated to carry it out. Those who attended the meeting included the Vice 
President, Senators Knowland, Johnson, Wiley, Saltonstall, and George, and 
Representatives Rayburn, Martin, Priest, Halleck, and Short. Also present 
were Under Secretary of State Smith, Secretary of the Navy Anderson, Chairman 
of the Joint Chiefs of Staff, Admiral Radford, and Mr. Hoover. 

With these preparations completed, the next 6 months were devoted to assist- 
ing the parties to come to detailed agreements, first on the formation of the 
consortium itself, and then on the agreement with Iran. During the 3 preceding 
years of deadlock, bitter animosities had developed, uncompromising positions 
had been adopted and virulent political hatreds had been engendered. Unraveling 
this maze required Mr. Hoover to make many trips to London and Tehran. 
Meanwhile, Ambassador Loy Henderson was engaged in almost daily talks with 
the Iranian authorities in an effort to find solutions to equally sensitive problems. 

Later, on July 29, 1954, when the final oil agreement, based upon the forma- 
tion of the consortium, was approaching completion, another meeting with the 
leadership of Congress was held. 

The Attorney General was regularly kept informed of developments in the 
negotiations and was requested to provide further opinions on the agreement as 
completed. On September 15 and September 20, 1954, the Attorney General con- 
firmed, with respect to the final oil agreement, his opinion rendered on January 
21. Copies of these subsequent opinions, which were also communicated by the 
Department to the American companies involved, are delivered to you herewith. 
These opinions were given subject to the express reservation of all rights of the 
United States to continue to prosecute certain actions against some of the com- 
panies involved in the consortium. 

As a result of all these preparations, a consortium was organized which en- 
tered into agreement with the Government of Iran and the National Iranian Oil 
Co. As it was originally formed, the consortium included the following com- 
panies with the indicated proportions of shares: 

Percent 

The Anglo-Iranian Oil Co. (now the British Petroleum Co.) __.---------- _ 40 
> Americal enibaiios (lm SOO OG) ooo oe i eh sha dec cece baa 40 

Gulf Oil Corp. 

Socony-Vacuum Oil Co., Ine. 

Standard Oil Co. 

Standard Oil Company of California. 

The Texas Co. 
N. V. DeBataafsche Petroleum Maatschappij__._.......-..--------------- 14 
Goibwienic B¥anGhive GGd Perr Qts oso gas nn ba acids cnciscce 6 


~ 


On April 28, 1955, 9 independent American companies acquired a 5 percent 


interest in the consortium by purchase from the original 5 participants. 

The solution finally achieved has fully justified the patient efforts made by 
this Government during the years 1951-54. Production in Iran is rapidly in- 
creasing toward the former level. Revenues are beginning to flow into the 
Iranian Treasury, thereby helping the Government to regain solvency and to 
deal with the vast problems which earlier had contributed to the growth of the 
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Communist organization which nearly seized power. In turn, the burden of 
American assistance to Iran is being commeasurably lightened. Equally im 
portant is that the consortium formula provided a means whereby the delicate 
and difficult political and emotional factors connected with the former deadlock 
could be dealt with without requiring impossible concessions from either side. 

The agreements you request delivery of, consist of the following: (a@) agree- 
ment between the consortium and the Government of Iran; (6b) arrangements 
ancillary to and in implementation of the consortium agreement with Iran, con- 
tained in large part in exchange of letters; (c) agreements among participating 
oil companies. 

With respect to (a), this has been made public and has been made available 
to the committee. 

With respect to the agreements identified in (b) and (c) above, I should like 
to make clear that this Government has made no commitment to any government 
or to the companies to refuse to divulge the contents of these documents. 

Although the United States Government is not a party to agreements (b) 
and (c), the foreign relations of the United States are involved. I have al- 
ready referred to the delicate issues which were revealed during the course of 
the long dispute. There is a danger that the exposure of these issues could 
again be used by irresponsible elements contrary to the interests of the United 
States and its allies. Furthermore, in addition to the various British, Amer- 
ican, Dutch, and French business interests which are concerned, the Govern- 
ments of Iran, Great Britain, France, and the Netherlands are also deeply 
interested in the stability of the oil settlement. Following your request for 
these documents, it was ascertained that there was strong objection on the 
part of all of those foreign governments to the disclosure of the various docu- 
ments under the headings ()) and (c) above, relating to the oil settlement. 
These objections have as their basis the belief that the publication of these doc- 
uments would almost certainly revive the former antagonisms and derogate 
from the benefits of the consortium formula. In view of these objections and 
their background, and the complications that might result in the operations 
of the Iranian oil industry were these documents to be made public, I believe 
that it would not be in the interest of the United States to divulge their con- 
tents at this time, since making them public would affect adversely the foreign 
relations of the United States. I wish, however, to reaffirm the Department’s 
desire to cooperate fully with your committee and, without adversely affecting 
our foreign relations, to assist the committee in all possible ways. 

Sincerely yours, 
JOHN Foster DULLES. 


JANUARY 1, 1954. 
The PRESIDENT, 
The White House, Washington, D.C. 

My DEAR Mr. PrestipeNT: You have asked my opinion as to the legality of an 
international consortinm which might be arranged along the lines stated in para- 
graphs I to IV of the proposed Iranian consortium plan submitted to me (copy 
of which is attached), including the legality of participation therein by any or 
all of the five mentioned or other American oil companies. 

Upon the assumption that the proposed consortium will be organized as set 
out in the memorandum submitted to me, and will be made up of participating 
companies in accordance with the specified composition of the group, and with 
particular emphasis upon the provisions respecting the freedom of each member 
of the group to sell the oil and products acquired by it freely, both as to price 
and purchaser, it is my opinion that such joint contract or joint company, in 
view of the facts and circumstances which now characterize the production and 
reiining of Iranian oil and the determination by the National Security Council 
that the security interests of the United States require that United States oil 
companies be invited to participate in an international consortium to contract 
with the Government of Iran, for the production, refining, and acquisition of 
petroleum and petroleum products from within the area of the former AIOC 
concession, would not in itself constitute a violation of the antitrust laws, nor 
create a violation of antitrust law not already existing, subject to the limitations 
Stated below. 

This opinion of nonviolation is limited to the actions described in said memo 
randum and does not extend to any other act whatever, such as but not limited 
to— 
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(a) Any other agreement or understanding among the participating 
parties, or any of them, or between any of the participating parties and 
nonparticipating persons, 

(b) Marketing, distribution, further manufacture, or transportation of 
any petroleum or petroleum products, and any plan, program, agreement, 
or understanding, whether past, present, or future, relating thereto. 

This opinion of nonviolation is given only subject to the express reservation 
of all rights of the United States, unlimited in any way by this opinion, to con- 
tinue to prosecute the action against Standard Oil Company of New Jersey and 
others, pending in the United States District Court for the Southern District 
of New York, Civil No. 86—27, in accordance with the Federal Rules of Civil 
Procedure, and to prosecute the charges of such complaint with respect to the 
actions of the defendants therein and any other persons who may be added as 
parties defendant, as to any petroleum and petroleum products, including any 
and all actions dealing with petroleum and petroleum products acquired as a 
result of the consortium other than any action which the preceding paragraphs 
of this opinion state “would not in itself constitute a violation of the antitrust 
laws, nor create a violation of antitrust law not already exising.” 


HERBERT BROWNELL, 
Attorney General. 


SEPTEMBER 15, 1954. 
The PRESIDENT, 
The White House, Washington, D. C. 


My Dear Mr. PRESIDENT: As a result of negotiations conducted by the inter- 
national oil companies participating in the proposed Iranian consortium, there 
have been submitted to me by the participants drafts of 14 documents which, I 
understand, are in final form for execution by the parties. Pursuant to your 
request for my opinion, I have examined these documents to ascertain the legality 
of the arrangements set forth, including the legality of participation therein by 
any or all of the five mentioned or other American oil companies. 

On the basis of my review of these documents, it is my view that the arrange- 
ments set forth therein do not deviate substantially from the arrangements stated 
in the proposed Iranian consortium plan, with respect to which I gave you an 
opinion on January 21, 1954. Accordingly, it is my opinion that these agree 
ments, in their present form, and if they remain unaltered, in view of the facts 
and circumstances which now characterize the production and refining of Iranian 
oil and the determination by the National Security Council that the security 
interests of the United States require that United States oil companies be invited 
to participate in an international consortium to contract with the Government 
of Iran for the production, refining, and acquisition of petroleum and petroleum 
products from within the area of Iran defined in these documents, would not in 
themselves constitute a violation of the antitrust laws, nor create a violation of 
antitrust law not already existing, subject to the limitations stated below. 

This opinion of nonviolation is limited to the arrangements described in the 
documents which have been submitted by the oil-company participants and does 
not extend to any other act whatever, such as, but not limited to— 

(a) Any other agreement or understanding among the participating 
parties, or any of them, or between any of the participating parties and 
nonparticipating persons ; 

(b) Marketing, distribution, further manufacture, or transportation of 
any petroleum or petroleum products, and any plan, program, agreement, 
or understanding, whether past, present, or future, relating thereto. 

This opinion of nonviolation is given only subject to the express reservation 
of all rights of the United States, unlimited in any way by this opinion, to con- 
tinue to prosecute the action against Standard Oil Company of New Jersey and 
others, pending in the United States District Court for the Southern District of 
New York, Civil No. 86-27, in accordance with the Federal Rules of Civil Pro- 
cedure, and to prosecute the charges of such complaint with respect to the actions 
of the defendants therein and any other persons who may be added as parties 
defendant, as to any petroleum and petroleum products, including any and all 
actions dealing with petroleum and petroleum products acquired as a result of 
the consortium other than any actions which the preceding paragraphs of this 
opinion state “would not in themselves constitute a violation of the antitrust 
laws, nor create a violation of antitrust law not already existing.” 

Respectfully, 

HERBERT BROWNELL, Attorney General. 
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SEPTEMBER 20, 1954. 
The PRESIDENT, 
The White House, Washington, D. C. 

My Dear Mr. PRESIDENT: Reference is made to my opinion dated September 
15, 1954, with respect to the documents setting forth the arrangements among 
the participants in the proposed Iranian consortium. Since my letter, changes 
have been made in certain of these documents. Today a representative of the 
participants delivered to me such of said documents as had been changed and 
indicated the changes therein. These documents are: 

1. The Iranian agreement 

2. Letters to be attached to the Iranian agreement 

3. Participants’ agreement 

4. Memorandum and articles of association of the holding company 
5. Documentary agreement 

I understand that the documents which I now have are in final form for 
execution by the parties. On the basis of my review of these documents it is 
my view that the changes in the agreements do not alter in any way the opinion 
which I gave to you on September 15, 1954. 

Respectfully, 
HERBERT BROWNELL, Attorney General. 


Jury 20, 1955. 
Hon. JOHN Foster DULLES, 
Secretary of State, Washington, D. C. 


My Dear Mr. Secretary: This acknowledges your letter dated July 13, 1955, 
transmitting to the House Antitrust Subcommittee the opinions of the Attorney 
General-relative to the Iranian consortium, in which you set forth reasons un- 
derlying your decision not to furnish to this subcommittee the documents on 
which the Attorney General's opinions were based. 

As you know, the interest of this subcommittee in requesting the opinions of 
the Attorney General and the related contracts was to study the formation of 
the Iranian consortium with respect to the adequacy of the antitrust laws to meet 
the demands of present international relations, as well as to ascertain any effect, 
approval of the consortium may have on vigorous, impartial enforcement of the 
antitrust laws. Absent an examination of the documents on which the Attor- 
ney General based his opinion, this subcommittee will not be in a position to 
make an informed decision with respect to either of these problems. 

I have noted your statement that this Government has made no commitment to 
any government or to the companies to refuse to divulge the contents of these 
documents. I have noted also that in response to your inquiry, the Governments 
of Iran, Great Britain, France, and the Netherlands have indicated strong ob 
jection to the disclosure of the various documents relating to the oil settlement 
I understand these objections have as their basis the belief that the publication 
of these documents would almost certainly revive former antagonisms and dero- 
gate from the benefits of the consortium formula. 

This subcommittee, of course, has no desire to take any action which in fact 
would adversely affect the foreign relations of the United States or which would 
result in an augmentation of the power of communistic elements in the Middle 
East oil-producing countries. It should be recognized, however, that involved 
in this situation is the right of Congress to be fully informed on all matters af- 
fecting the adequacy and the enforcement of the antitrust laws. In this connec- 
tion, this subcommittee takes cognizance of the direct financial and controlling 
interest of the Governments of Great Britain, France, and the Netherlands in 
certain of the companies participating in the Iranian consortium. 

Inasmuch as the American companies participating in the Iranian consortium 
have been supplied with copies of the agreements on which the Attorney Gen- 
eral’s opinions were based, it is apparent that if it so desires this subcommittee 
can obtain readily copies of these agreements from sources other than the De- 
partment of State. In view of the widespread publicity which has been given 
certain of the terms which must be contained in the agreements you have de- 
clined to furnish to this subcommittee, it is probable that copies of these agree- 
ments also are in the possession of persons who are neither in the Government 
nor in the companies participating in the consortium. In order to assist the 
subcommittee in making a decision whether to proceed to obtain the documents 
from these alternative sources, however, it is felt that further clarification of 
the position of the Department of State is required. 
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Accordingly, it would be appreciated if you could supply the following infor- 
mation to the House Antitrust Subcommittee: 

1. Is it the position of the Department of State that to provide the House 
Antitrust Subcommittee with copies of the agreements on which the Attor- 
ney General based his opinions would be to materially increase the danger 
that communistic elements in the middle-eastern oil-producing countries, 
including Iran, would seize control of those countries? 

2. In the light of information being compiled in the State Department as 
a result of the questions propounded to Mr. Kalijarvi in the executive ses- 
sion with the subcommittee on July 12, as well as other information which 
may subsequently have come to the attention of the State Department, are 
you still of the opinion that making these documents available to the House 
Antitrust Subcommittee would be to affect adversely the foreign relations 
of the United States? 

I want to thank you for your assistance and your cooperation in dealing with 
this complex matter, and I want to reiterate my assurance that this subcommit- 
tee has no intention to take any action which would result in injury to the for- 
eign relations of the United States. 

Sincerely yours, 

EMANUEL CELLER, Chairman. 


AvGusT 16, 1955. 
The Honorable EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Drar Mr. CeLier: I have your letter of July 20, 1955, referring to my letter 
of July 13, 1955, on the subject of certain documents relating to the Iranian 
consortium. You raise questions concerning the position of the Department 
regarding making such documents available to the House Antitrust Subcommittee. 

As my letter stated, foreign governments with which the United States enjoys 
friendly relations objected strongly to public disclosure of certain of the docu- 
ments. For this, as well as for other reasons, including the effects which might 
result in the Middle East, it would not be in the interests of the United States 
to divulge the contents of these documents relating to the Iranian consortium 
which have not been furnished your committee. It was one of the merits of 
the Iranian settlement that it solved a dangerous 3-year deadlock, bypassing 
many inflamed political issues which previously had prevented settlement. To 
publish all the documents involved in this settlement might needlessly revive 
these same political difficulties. Therefore, to make these documents public 
would adversely affect the foreign relations of the United States. 

I recognize, of course, that the subcommittee desires the documents in 
order to be fully informed on matters affecting the administration of the anti- 
trust laws. However, I am sure, as you state, that the subcommittee has no 
desire to take any action which would adversely affect the foreign relations of 
this country and, as I have pointed out, this would be the very result should 
these documents now become public by reason of their submission to the subcom- 
mittee. I regret that I must decline to furnish them. 

Sincerely yours, 


JOHN FOSTER DULLES. 
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AGREEMENT AS EXECUTED. 


THIS AGREEMENT, made in two Parts, as to Part I by and 
between 


Tran, acting through the Imperial Government of Iran, and the 
NationaL Iranian Or. Company (a corporation organized and existing 
under the laws of Iran), as 


First Parties; and 


Gur Or Corporation (a corporation organized and existing under 
the laws of Pennsylvania, U. S. A.), Socony-Vacuum On, Company 
IncoRPORATED (a corporation organized and existing under the laws of 
New York, U.S. A.), Sranparp Or, Company (a corporation organized 
and existing under the laws of New Jersey, U. S. A.), Sranparp Oi 
Company or Catirornia (a corporation organized and existing under 
the laws of Delaware, U. S. A.), Tue Texas Company (a corporation 
organized and existing under the laws of Delaware, U. S. A.), AneLo- 
Trantan Ort Company, Limirep (a corporation organized and existing 
under the laws of the United Kingdom), N. V. De Baraarscue 
PrerroLteuMm MaatscHappis (a corporation organized and existing under 
the laws of the Netherlands) and Compacnir Francaise Des Perroies 
(a corporation organized and existing under the laws of France), as 


Second Parties 
and as to Part II by and between 
First Parties; and 


Ancuio-IRantan Or, Company, Limrrep (a corporation organized 
and existing under the laws of the United Kingdom) as 


Third Party; 


As to ParnrI W1ITNESSETE: 
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PART I. 


Wuereas, both the Government of Iran and the National Iranian 
Oil Company desire to increase the production and sale of Iranian oil, 
and thereby to increase the benefits flowing to the Iranian nation from 
said oil, but additional capital, experienced management, and technical 
skills are required in order to produce, refine, transport and market 
such oil in quantities sufficient to effect this increase in a substantial 
amount; and 


Wuereas, the international oil companies named above as Second 
Parties to this Agreement are in a position and are willing to supply 
such capital, management and skills; and 


Wuereas, said companies and their affiliated companies have 
interests in transportation, refining and marketing facilities established 
throughout the world over many years at great expense, and are in a 
position to market substantial quantities of Iranian oil and the products 
derived therefrom throughout a large part of the world over a con- 
siderable period of time, to the mutual benefit of the Iranian nation 
and themselves; and 


Wuereas, in order to insure that sufficient oil and products are 
available for such purposes over said period of time, the Parties are 
agreed that said companies should undertake the operation and manage- 
ment of certain of the oil properties (but not all of them) of the Govern- 
ment of Iran and the National Iranian Oil Company, including the 
Abadan Refinery, as hereinafter set forth; and 


Wuenreas, both the Government of Iran and the National Iranian 
Oil Company, on the one hand, and said companies, on the other hand, 
are also agreed upon an equitable sharing of the profits resulting 
from the production and refining and sale of Iranian oil as hereinafter 
set forth; and 
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WHEREAS, each of the Parties has willingly entered into the nego- 
tiations leading up to this Agreement and such negotiations have been 
amicably carried out with the object of assuring to the Government 
of Iran and the National Iranian Oil Company, on the one hand, a sub- 
stantial export market for [ranian oil and a means of increasing the 
material benefits to and prosperity of the Iranian people, and to the 
companies, on the other hand, the degree of security and the prospect 
of reasonable rewards necessary to justify the commitment of their 
resources and facilities to the reactivation of the Iranian oil industry ; 


and 


Wuereas, the Parties intend that to these ends the provisions 
of this Agreement shall be carried out in a spirit of good faith and 


ood will 


Now THEREFORE, it is hereby agreed by and between the First Parties 
and Second Parties: 


ARTICLE 1. 


Unless the context otherwise requires, the following definitions of 
certain terms hereinafter used in this Part I shall apply for the pur- 
poses of such Part 


A. ‘“‘This Agreement’? means Part I of this Agreement and 
Schedule 1 attached hereto. 


B. ‘*NIOC’”’ means the National Iranian Oil Company and ‘‘IOC’”’ 


means the Iran Oil Company. 


> 


C, ‘‘Consortium members’’ means the Second Parties and any 
person to whom a sale, assignment or transfer is made in accord- 


ance with Article 39 of this Agreement. 
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D. 


H. 


‘*Exploration and Producing Company’’ means the Iraanse 
Aardolie Exploratie en Productie Maatschappij (Iranian Oil 
Exploration and Producing Company) N.V. 


‘*Refining Company’’ means the Iraanse Aardolie Raffinage 
Maatschappij (Iranian Oil Refining Company) N.Y. 


‘‘Operating Companies’’ means the Exploration and Producing 
Company and the Refining Company. 


‘‘Trading Companies’’ shall have the meaning set forth in 
Article 18 of this Agreement. 


‘¢ Area’’ means the area from time to time covered and affected 
by this Agreement, as determined in accordance with the provisions 
of Articles 2 and 49 of this Agreement. 


‘‘Crude oil’’ means crude petroleum, asphalt (except asphalt 
from deposits being worked by persons other than NIOC on or 
before the Effective Date) and all liquid hydrocarbons in their 
natural state or obtained by condensation or extraction from 
natural gas. When crude oil is processed otherwise than at 
refinery and a part thereof is put back into the crude oil stream, 
‘‘erude oil’’ shall include the part so put back. 


‘‘Petroleum product’? means any finished or semi-finished 
product derived from crude oil by condensation, refining, chemical 
treatment or any other method or process, whether now known 
or not. 


‘‘Natural gas’’ means wet gas, dry gas, all other gaseous 
hydrocarbons produced through oil or gas wells and the residue 
gas remaining after the extraction of liquid hydrocarbons from 
such wet gas. 
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‘*Refinery’’ means the Abadan refinery, and any other refinery 
or refineries which may be built by the Refining Company within 
the Area, together with all facilities, equipment and appurtenances. 


‘*Internal consumption in Iran’’ means the consumption in 
Iran of the product or substance concerned, in contrast to its export 
from Iran, but for the purpose of this definition shall not include 
consumption in Iran by the Operating Companies. 


‘*Posted price’’ of [ranian crude oil means 


(1) in the case of crude oil loaded on board tankship for export 
from Iran the price f.o.b. tankship at seaboard terminal, being 
the price at which crude oil of equivalent quality and gravity 
is offered for saie by a Trading Company or its affiliated com- 
pany to buyers generally for delivery under similar conditions 
and at the same seaboard terminal, and 


(2) in the case of crude oil delivered to refinery the price of crude 
oil of equivalent quality and gravity offered for sale as above 
f.o.b. tankship at refinery port less such an amount (not exceed- 
ing 8d. per cubic meter) as may fairly and reasonably be 
attributed to the loading charge of crude oil at such refinery 
port. 


‘‘ Applicable posted price’’ means, in relation to any Iranian 
crude oil, the individual posted price of the particular Trading 
Company or its affiliated company for such crude oil as of the date 


of export or delivery to refinery, as the case may be. 


‘‘Subsidiary company’’ or ‘‘subsidiary’’, in relation to a Con- 
sortium member, means any corporation all the voting shares of 
which are owned by either the Consortium member, or a Parent 
company of the Consortium member, or either of them together 
with one or more additional persons each of which is a Consortium 


member or Parent company. 


R. 


V. 
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‘* Affiliated company’”’ or ‘‘affiliate’’, in relation to a Consortium 
member or Trading Company nominated by such Consortium 
member, means any corporation 


(1) which owns 50% or more of the voting shares of that Consor- 
tium member, or 


(2) 50% or more of the voting shares of which are owned by either 
the Consortium member, or a Parent company of the Consor- 
tium member, or either of them together with one or more addi- 
tional persons each of which is a Consortium member or Parent 
company. 


‘*Parent company’’, as used in the preceding two definitions, 
means a corporation or corporations which own all the voting shares 
of a Consortium member; and ‘‘own’’, as used in this and the pre- 
ceding two definitions, means beneficially own directly or through 
one or more other corporations. 


‘*Person’’ means natural or juridical person, and includes part- 
nership, firm, company, unincorporated association and corporation. 


‘‘Term of this Agreement’’ and ‘‘remaining life of this Agree- 
ment’’ shall have the meanings set forth in Article 49 of this 
Agreement. 


‘*Cubic meter’’ means one cubic meter at sixty degrees Fahren- 
heit and at normal atmospheric pressure. 


‘*Effective Date’’ means the date on which this Agreement 
comes into force under Article 51 hereof. 


Periods of time referred to in this Agreement shall be reck- 
oned on the basis of the solar calendar. ‘‘Year’’ means a cal- 
endar year beginning January 1, and ‘‘quarter’’ means a period 
of three months beginning January 1, April 1, July 1, or October 1, 
each in accordance with the Gregorian calendar. 
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ARTICLE 2. 


The Area covered and affected by this Agreement, subject to 
the provisions of Article 49 of this Agreement, is all that set out 
in Schedule 1 attached hereto. 


‘*Mile’’ as used in said Schedule 1 shall mean an English 
statute mile of 5280 feet. 


The respective rights of NIOC and IOC in the above-mentioned 
Area shall be, and are hereby, adjusted so as to conform with the 
provisions of this Agreement. 


ARTICLE 3. 


With the object of implementing this Agreement, and for the 
purpose of having the functions of exploration, producing, refining, 
transportation and the other functions specified in Article 4 of this 
Agreement carried out, the Consortium members have caused the 
Operating Companies to be incorporated under the laws of the 
Netherlands and undertake to cause the said Operating Companies 
to sign this Agreement. Upon signing this Agreement said Oper- 
ating Companies shall be deemed to be parties to this Agreement, 
and the Consortium members hereby jointly and severally guar- 
antee the due performance by the Operating Companies of their 
respective obligations under this Agreement. 


It is agreed that the constitution and internal management, 
rights, powers and obligations of the Operating Companies shall 
be as provided in this Agreement. 


The constitution and internal management of the Operating 
Companies shall be regulated by the Articles of Association (Stat- 
uten) of those Companies. In accordance with Iranian law, the 
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Operating Companies have been duly registered in Iran, and in 
connection therewith certified copies of their Articles of Association 
(Statuten) as at the date of such registration have been duly filed 
with the Companies Registration Section of the Registration 
Department of Tehran. Those Articles of Association (Statuten) 
have been read and the relevant parts thereof have been approved 
by the representatives of Iran. 


The Board of Directors of each Company shall consist of 
seven directors, and no increase shall be made in the number of 
directors in either Board without the consent of Iran. The Con- 
sortium members undertake with Iran that two of the members of 
the Board of each Company shall be persons nominated by 
NIOC. 


The remuneration of the directors of each Operating Com- 
pany relating to their duties in connection with participating in 
Board Meetings shall be such as may be agreed from time to time 
between NIOC and that Operating Company, and shall be included 
in its operating costs. 


ARTICLE 4. 


The Operating Companies shall have for the term of this 
Agreement all rights and powers to carry out, within the Area 
and on behalf of Iran and NIOC as hereinafter in this Article set 
forth, the following functions :— 


(1) The Exploration and Producing Company shall have the 
rights and powers to carry out the following functions namely 
to explore for (by geological, geophysical or other methods 
including drilling for the purpose of determining sub-surface 
geological conditions) to drill for and to produce, extract and 
take crude oil and natural gas, to operate field topping plants 
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and sulphur plants and otherwise process oil and gas pro- 
duced by it to the extent necessary for its operations, to 
store such oil and gas and derivatives and products there- 
from and to transport and deliver the same by any means, 
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including loading on board ship. 
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(2) The Refining Company shall have the rights and powers to 
carry out the following functions namely to refine and to 
process crude oil and natural gas produced by the Explora- 
tion and Producing Company, to refine and manufacture 
derivatives and products therefrom alone or with other sub- 
stances and to store, pack, transport and deliver by any 
means, including loading on board ship, such crude oil, natural 
gas, derivatives and products. 


B. Nach of the Operating Companies shall have the rights and 
powers in connection with the carrying out of its functions to dig, 
sink, bore, drive, build, construct, erect, lay, provide, operate, 
maintain and administer pits, shafts, wells, trenches, excavations, 
dams, drains, watercourses, plants, tanks, reservoirs and other 
storage facilities, refineries, topping plants, casinghead gasoline 
plants, sulphur plants and other facilities for producing, refining 
and processing crude oil and natural gas, pipelines, pumping sta- 
tions, power houses, power stations, power lines, telegraph, tele- 
phone, radio and other communications facilities, factories, ware- 
houses, offices, houses, buildings, ports, docks, harbors, piers, 
jetties, dredgers, breakwaters, submarine loading lines and ter- 
minal facilities, vessels, conveyances, railways, roads, bridges, 

ferries, airways, airports and other transport facilities, garages, 

hangars, workshops, foundries, and repair shops and all ancillary 
services in its opinion required for the purposes of or in con- 
nection with its operations and all such further or other rights 
and powers as are or may become necessary or reasonably inci- 
dental to the carrying out of any of its functions, it being under- 
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stood that the creation of any railway lines, ports, telephone, tele- 
graph and wireless services and aviation facilities in Iran shall 
require the previous consent in writing of Iran, which consent 
shall not be unreasonably withheld or delayed. 


The Operating Companies shall also have the rights and 
powers in connection with their functions to carry out such opera- 
tions outside the Area as are provided for by Articles 7, 8, 9 and 
36 of this Agreement. 


Without prejudice to the provisions of Section C of Article 41 
of this Agreement, the respective rights and powers of the Operat- 
ing Companies under this Agreement shall not be revoked or modi- 
fied at any time during the term of this Agreement. 


The Operating Companies shall exercise their respective 
rights and powers set out in the preceding Sections of this Article 
on behalf of Iran and NIOC in the manner and within the limits 
herein provided, namely :— 


(1) they shall be subject to obligations to Iran and NIOC in respect 
of the exercise of such rights and powers to the extent set out 
in Section F of this Article; and 


they shall be subject to supervision by Iran and NIOC in the 
exercise of such rights and powers to the extent set out in 
Section G of this Article. 


(2 


— 


The obligations of the Operating Companies to Iran and NIOC 
shall be the following :— 


(1) to conform with good oil industry practice and sound engineer- 
ing principles applicable and appropriate to operations under 
similar conditions in conserving the deposits of hydrocarbons, 
in operating the oilfields and refinery and in conducting 
development operations, all within the Area; 
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(2) to carry on such exploration operations as are economically 


(3) 


(4) 


justifiable with a view to providing sufficient reserves to 
support the rate of production of oil within the Area; 


to maintain full records of all technical operations and to 
keep accounts in such a manner as to present a fair, clear and 
accurate record of all the activities oi the Operating Com- 
panies, and for this purpose in consultation with NIOC to 
devise a suitable accounting system and to revise the same 
from time to time in the light of future developments ; 


to minimize the employment of foreign personnel by ensuring, 
so far as reasonably practicable, that foreign personnel are 
engaged only to oceupy positions for which the Operating 
Companies do not find available Iranians having the requisite 
qualifications and experience ; 


to prepare in consultation with NIOC plans and programs 
for industrial and technical training and education and to 
cooperate in their execution with a view to training Iranians 
to replace foreign personnel as soon as reasonably practicable 
and to affording Iranians every possible opportunity for 
occupying responsible positions in the operations of the 
Operating Companies ; 


to be always mindful, in the conduct of their operations, of 
the rights and interests of Iran. 


In order to enable Iran and NIOC to maintain the necessary 


degree of supervision over the operations of the Operating 


Companies to satisfy themselves that the Operating Companies 


are 


carrying out their obligations set out in Section F of this 


Article, the Operating Companies shall afford to Iran and NIOC 
all facilities :— 


(1) 





if Iran and NIOC do not wish to accept the regular external 
audit of the accounts of the Operating Companies, to have 
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the same specially audited by an independent international 
firm of accountants or by independent qualified accountants 
experienced in accountancy pertaining to oil producing and 
refining, acting on behalf of lran and NIOC and at their 
expense. In that event, NIOC shall give notice in writing to 
the relevant Operating Company within six months after the 
end of the year to which such regular external audit relates 
of its desire to have a special audit and shall procure that such 
special audit is carried out with reasonable despatch so as not 
to delay unduly the final settlement by the Operating Com- 
pany of any matters arising out of the audit of its accounts. 


to have supplied to NIOC upon its request and within a rea- 
sonable time by and at the expense of the Operating Companies 
all such information as NIOC may require in the form of 
accurate copies of such of the Operating Companies’ plans, 
maps, sections and reports as shall be in final form and relate 
to topographical, geological, geophysical, drilling, producing, 
refining and other similar relevant matters within the Area; 


to have communicated to NIOC, upon its request and within 
a reasonable time, by the Operating Companies all important 
scientific and technical data resulting from their operations 
under this Agreement; 


to enable NIOC to inspect at all reasonable times by technical 
experts chosen by NIOC the technical activities of the Operat- 
ing Companies, and to have placed at the disposal of such 
experts all of the Operating Companies’ records and informa- 
tion relating to scientific and technical data and alt measuring 
apparatus and means of measurement and testing. 


Any expenses incurred by the Operating Companies in afford- 
ing to Iran and NIOC the facilities set out above shall be included 
in their operating costs. 
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The supervision provided for by Section G of this Article shall 
be exercised subject to the following conditions, namely :— 


(1) the said supervision shall not be exercised in such a manner 
as to hinder, impede or affect adversely the operations of the 
Operating Companies; 


(2) except as otherwise agreed in writing between NIOC and the 
Operating Companies, any plans, maps, sections, reports, rec- 
ords, scientific and technical data, and any other similar infor- 
mation relating to the technical operations of the Operating 
Companies under this Agreement shall be treated by Iran and 
NIOC and the Operating Companies as confidential in the sense 
that their contents or effect shall not be disclosed by Iran or 
NIOC without the consent of the Operating Companies or by 
an Operating Company without the consent of NIOC, such 
consents not to be unreasonably withheld or delayed. 


Subject to the provisions of Sections F and G of this Article, 
the Operating Companies shall determine and have full and effective 
management and control of all their operations. 


The nature and extent of the foregoing rights, powers and 
obligations of the Operating Companies as well as the nature and 
extent of the supervision to be exercised by Iran and NIOC shall 
be strictly limited to what is clearly stated in this Article. 


ARTICLE 5. 


Tran and NIOC undertake that neither of them, and no person 
other than the Operating Companies, shall at any time during the 
term of this Agreement carry out within the Area any of the func- 
tions specified in Paragraphs (1) and (2) of Section A of Article 4 
of this Agreement. 








1576 


B. 





ANTITRUST AND MONOPOLY PROBLEMS 


Notwithstanding the provisions of Section A of this Article 


and subject to the provisions of Section C of this Article, NIOC 


may 


(1) explore for, drill for and produce crude oil and natural gas to 


meet its requirements of petroleum products for internal 
consumption in Iran, in areas agreed by the Exploration and 
Producing Company to be such that their exploration and 
development can not be economically justified for export 
purposes but which in the opinion of NIOC justify exploration 
and development to provide crude oil and natural gas to meet 
NIOC’s requirements of petroleum products for internal con- 
sumption in Iran; and 


install within the Area, elsewhere than at then existing instal- 
lations operated by either of the Operating Companies, 
additional facilities for refining, processing, storing, packing 
and transporting by pipe line crude oil, natural gas, and deriva- 
tives and products therefrom, and use such additional facilities 
for these purposes but such additional facilities may be 
installed and used in respect of crude oil or natural gas pro- 
duced by the Exploration and Producing Company or by NIOC 
within the Area pursuant to Paragraph (1) of this Section, 
only to the extent necessary to meet NIOC’s requirements of 
petroleum products for internal consumption in Iran; provided 
always that no additional facilities shall be installed or used in 
such manner as unreasonably to hinder or interfere with the 
carrying out by the Operating Companies of any of their respec- 
tive functions. 


For the implementation of the provisions of Section B of 


this Article, NIOC may consult with the appropriate Operating 


Company with a view to reaching a mutually acceptable agreement 


whereby that Operating Company would be willing to carry out 
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for and at the expense of NIOC any of the activities mentioned 
in Paragraph (1) of Section B of this Article and, insofar as they 
relate to oil produced within the Area, any of the activities men- 
tioned in Paragraph (2) of Section B of this Article. 


ARTICLE 6. 


The Operating Companies shall have for so long as they may 
require them during the term of this Agreement, the unrestricted 
right, in their operations, to use and move within the Area all the 
fixed assets relating to the exploration for and the production, 
transportation, refining and loading of crude oil, natural gas and 
petroleum products, which are located within the Area on the 
Effective Date. Any transfer of any of the said fixed assets from 
one Operating Company to the other shall require the prior con- 
sent in writing of NIOC which shal] not be unreasonably withheld 
or delayed. 


If the Operating Companies consider that any new, addi- 
tional or substitute fixed assets are necessary or desirable in 
their operations, they shall erect or install them. Such new, addi- 
tional or substitute fixed assets shall be the property of NIOC, 
but the Operating Company which erected or installed such assets 
shall have for so long as it may require them during the term of 
this Agreement, the unrestricted right, in its operations, to use 
and move within the Area all such assets. 


(1) On the Effective Date NIOC shall deliver over to the Operating 
Companies all the following items, relating to the operations 
contemplated by this Agreement, which are located within the 
Area on such date, namely, all stocks of stores and materials, 
all movable plant and equipment, all mechanical transport 
and all drilling plant and tools; excepting therefrom only 
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such items as are for use in internal distribution or are located 
at internal distribution depots, and such items as NIOC and 
the Operating Companies may agree should be retained by 
NIOC for its operations. 


The Operating Companies shall provide, as they consider 
necessary, new or additional stores and materials, movable 
plant and equipment, mechanical transport and drilling plant 
and tools. 


In view of obligations which the Consortium members have 


assumed and which benefit Iran, Iran and NIOC shall permit the 
Operating Companies to use the assets referred to in Section A 
of this Article and to receive delivery from NIOC of the items 
referred to in Paragraph (1) of Section C of this Article without 
any cost or charge of any kind to the Operating Companies by 
Iran or NIOC, and the Operating Companies shall be entitled to 
include in their operating costs the amounts provided for in 
Paragraphs (1) and (2) of this Section: 


(1) During the first ten years of operations hereunder, in each 


( 


9 


year a fixed assets charge in respect of the assets referred 
to in Section A of this Article of £2,600,000, in the case of the 
Exploration and Producing Company, and £4,100,000, in the 
ease of the Refining Company, shall be included in their 
respective operating costs. The proceeds of such fixed assets 
charges shall be disposed of by the Operating Companies as 
they see fit. 


(a) As the stores and materials referred to in Paragraph (1) 
of Section C of this Article are used, the Operating Com- 
pany using them shall include the book value thereof (as 
at the time they were originally put in stock), either in 
its operating or other costs or in capital expenditure, 
depending on the use made by the Operating Company 
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of the particular items. The original cost of each item of 
movable plant and equipment, mechanical transport and 
drilling plant and tools (reduced by depreciation for 
periods prior to the Effective Date at a rate based on its 
estimated useful life ascertained in accordance with good 
accounting and engineering practice) shall be depreciated 
at a rate based on the portion of its estimated useful life 
remaining after the Effective Date (ascertained as afore- 
said) and the Operating Company using such items shall 
include such depreciation either in its operating or other 
costs or in capital expenditure, as appropriate. If, how- 
ever, any of such stocks of stores and materials, movable 
plant and equipment or mechanical transport are used 
in the non-basic operations (as defined in Article 17 of 
this Agreement) carried on by NIOC, the Operating 
Company in question may deduct the said book value of 
any stores and materials so used or the appropriate part 
of depreciation of movable plant and equipment and 
mechanical transport, computed on the basis provided 
above, from any payment due from such Operating Com- 
pany to NIOC in respect of expenditure for non-basic 
operations. Any sums included, as aforesaid, by an 
Operating Company in its capital expenditure shall be 
treated in all respects under Section E of this Article as 
if they were costs of new, additional or substitute fixed 
assets. The proceeds of any charges made under this 
Paragraph to operating or other costs or to capital 
expenditure shall be disposed of by the Operating Com- 
panies as they see fit. 


The cost of any new or additional stores and materials 
shall be treated in the same way as provided in sub- 
paragraph (a) of this Paragraph for the book value of 
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stores and materials and any new or additional movable 
plant and equipment, mechanical transport and drilling 
plant and tools shall be depreciated in the manner provided 
for such items in said sub-paragraph (a). 


(1) The Operating Companies shall finance, free of interest, the 


cost of the erection or installation of the new, additional or 
substitute assets referred to in Section B of this Article and 
NIOC shall owe the amount of the cost of each such asset to 
the Operating Company which erected or installed such asset. 
Hach debt so incurred shall be repayable in equal annual install- 
ments over the ten-year period following the commencement of 
use of the asset with respect to which such debt was incurred or 
over such lesser period as NIOC may agree. The Operating 
Company which erected or installed such asset shall credit 
NIOC, for each year during such ten-year period or such lesser 
period (as the case may be) with a fixed assets charge in 
respect of such asset in each year of such period equal, in the 
case of the ten-year period, to one-tenth of the cost of such 
asset or, in the case of a lesser period, to that proportion of 
the cost of such asset which one year bears to the total number 
of years in such lesser period, thereby extinguishing the debt 
at the end of the period in question. 


In consideration of the amount credited to NIOC under Para- 
graph (1) of this Section, Iran and NIOC shall permit the 
Operating Companies to use such new, additional or substitute 
assets during the term of this Agreement or for so long as the 
Operating Companies may require such assets without any 


cost or charge of any kind to the Operating Companies by 
Iran or NIOC after the end of the period during which such 
amount is to be credited. The Operating Companies shall 
be entitled to include in their operating costs the fixed assets 
charge provided for under said Paragraph (1). 
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ARTICLE 7. 


The Operating Companies shall have the right within the 


Area to the exclusive use without charge of :— 


(1) 


(2) 


(1) 


all lands which NIOC or IOC at present use or have the right 
to use for their operations other than internal distribution, 
except the right of way for the pipe line from the Naft-i-Shah 
field to the Kermanshah refinery and the lands on which the 
pumping stations and the terminal in connection with such 


pipe line are located; and 


any lands belonging to Iran which they may reasonably 
require for their use for or in connection with their oper- 
ations under this Agreement, provided that the use of such 
land shall require the previous consent in writing of Iran 
which shall be applied for through NIOC and shall not be 
unreasonably withheld or delayed. In the case of land not 
then in use by Iran or others Iran’s consent shall be given 
gratuitously, but in the case of land then in use by Iran 
or others, a rent therefor shall be payable by the relevant 
Operating Company to NIOC as if the land had been leased 
by NIOC under Section B of this Article, all the relevant pro- 
visions of which shall apply accordingly. 


If any further lands within the Area are reasonably required 
by the Operating Companies for their use in connection with 
their operations under this Agreement such lands shall, upon 
request made by the Operating Companies or either of them 
to NIOC, without unreasonable delay be purchased or leased, 
whichever may in the circumstances be considered more eco- 
nomical by the relevant Operating Company, by NIOC in 
its own name but for the use of the relevant Operating Com- 
pany. The purchase price or rent shall be reasonable, based 
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only on the existing use of the land, and not in excess of the 
market price or rent for similar land in the same district. 


(2) If the lands are purchased or leased in consideration of a 
lump sum payment the amount of the lump sum payment 
shall be paid by the relevant Operating Company to NIOC 
and shall constitute a debt due from NIOC to the relevant 
Operating Company, repayable in equal installments over 
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the twenty years following the acquisition of the land, or over 
the remaining life of this Agreement, whichever is the lesser. 
The Operating Company shall credit to NIOC for each year 
during such twenty-year period or lesser period (as the case 
may be) a land assets charge equal, in the case of the twenty- 
year period to one twentieth of the amount of the lump sum 
payment or, in the case of a lesser period, to that proportion 
of the lump sum payment which one year bears to the total 
number of years in the lesser period, thereby extinguishing 
the debt at the end of the period in question. 
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(3) If the lands are leased in consideration of the payment of a 
periodic rent, the relevant Operating Company shall for the 
remainder of the term of this Agreement or of the lease, 
whichever is the shorter, pay to NIOC for payment to the 
lessor the periodic rent as and when it falls due. 


(4) In consideration of the crediting of the said land assets charge 


or the payment of the said rent, as the case may be, the relevant ; 
Operating Company shall be entitled to the exclusive use for ‘ 


the remainder of the term of this Agreement of the lands 
acquired under this Section free of any further cost to them. 
The said land assets charge or rent shall be included in the 
operating costs of the relevant Operating Company. 


et eee 


C. If the Operating Companies or either of them reasonably 
require for their operations under this Agreement any rights in 
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or over land whether inside or outside the Area less than a right 
to the exclusive use of land, including but not limited to such 
rights as easements, rights of way, wayleaves and rights to lay 
or pass on, over or under land any roads, railways, pipes, pipe 
lines, sewers, drains, wires, cables, lines or similar objects, they 
shall give NIOC notice in writing to this effeet. NIOC shall forth- 
with acquire such rights in its own name but for use by the relevant 
Operating Company for the remainder of the term of this Agree- 
ment at a price or a rent which shall be reasonable having regard 
to the character of the land and the nature of the right required. 
If the rights are acquired in consideration of a lump sum payment, 
the provisions of Paragraph (2) of Section B of this Article shall 
apply, and if the rights are acquired in consideration of a periodic 
rent the provisions of Paragraph (3) of Section B of this Article 
shall apply. In either case, the land assets charge or periodic rent 
shall be included in the operating costs of the relevant Operating 
Company and no further charge shall be payable by the relevant 
Operating Company in respect of the possession or exercise of the 
said right. 


Any reductions in the Area made pursuant to Article 49 of 
this Agreement shall not affect the rights of the Operating 
Companies to exercise, in or over the lands so relinquished, 
without any further payment to NIOC (except for payment over 
by NIOC to the owner or lessor as the case may be), any rights 
of the character referred to in Section C of this Article. 


ARTICLE 8. 


The Operating Companies may use free of charge for the 
purposes of their operations under this Agreement, but subject 
to any then existing rights of persons not parties to this Agree- 
ment and also subject to payment where such payment is custom- 
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ary, any water which they may find upon, or under, or passing 
through: 







(1) the lands which they use; 


(2) lands belonging to Iran which are not then in use by Iran or 
others, subject to the consent of Iran which shall not be 
unreasonably withheld or delayed. 


B. (1) If any further water rights, whether inside or outside the 
Area, are reasonably required by the Operating Companies 
for their operations under this Agreement, such rights shall, 


upon request made by the Operating Companies or either of 


— 


them to NIOC, without unreasonable delay be purchased or 
leased, whichever may in the circumstances be considered 
more economical by the relevant Operating Company, by 
NIOC in its own name but for the benefit for the remainder 
of the term of this Agreement of the relevant Operating 
Company. NIOC need not comply with the said request if 
to do so would seriously prejudice irrigation or navigation, 
or would deprive any cultivated lands, houses or watering 
places for livestock of a reasonable supply of water. The pur- 
chase price or rent of rights so acquired shall be reasonable, 
and not in excess of the market price or rent for similar 
rights in the same district. 


(2) If the rights are acquired in consideration of a lump sum 
payment, the provisions of Paragraph (2) of Section B of 
Article 7 of this Agreement shall apply, and if the rights are 
acquired in consideration of a periodic rent the provisions of 
Paragraph (3) of the said Section shall apply. In either case, 
the land assets charge or periodic rent shall be included in 
the operating costs of the relevant Operating Company and 
no further charge shall be payable by the relevant Operating 
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Company in respect of the possession or exercise of the said 
rights for the term of this Agreement. 


ARTICLE 9. 


For the purposes of their operations under this Agreement, 
the Operating Companies or either of them may take, subject to 
any then existing rights of persons not parties to this Agreement, 
from the lands which they use and from lands belonging to Iran 
within the Area which are not then in use by Iran or others and 
which the Operating Companies are not then using, and may 
utilize, without any charge to them, any kinds of soil, sand, lime, 
stone, gypsum and other building materials, subject to the payment 
of reasonable compensation to third parties who may suffer injury 
as a result of the said taking or utilization. Any payment of com- 
pensation for such injury shall be included in the operating costs 
of the relevant Operating Company. 


ARTICLE 10. 


The Exploration and Producing Company shall have the right 
to use in its operations crude oil produced by it and any petroleum 
products manufactured by it or by the Refining Company. 


The Refining Company shall have the right to use in its 
operations any petroleum products manufactured by it or by the 
Exploration and Producing Company. 


The Exploration and Producing Company shall pay the 
Refining Company for any petroleum products manufactured by 
the latter and used by the former pursuant to Section A of this 


Article, the weighted average of the posted prices of the crude 


1586 ANTITRUST AND MONOPOLY PROBLEMS 


D. 


A. 


B. 


oil delivered to refinery and used in their manufacture, plus the 
Refining Company’s cost of refining in respect of such products. 

The Refining Company shall pay the Exploration and Pro- 
ducing Company for any substance other than crude oil or natural 
gas produced or manufactured by the latter and used by the former 
a price to be agreed between them and approved in writing by 
NIOC, which approval shall not be unreasonably withheld or 
delayed. 


Payments made by either Operating Company to the other 
pursuant to the foregoing provisions of this Article shall be 
included in its operating costs by the Company making the pay- 
ments and shall be credited to operating costs by the Company 
receiving the payments. 


The use by the Exploration and Producing Company of crude 
oil and the use by either Operating Company of petroleum prod- 
ucts, pursuant to the provisions of this Article, shall be free of 
any obligation on the part of that Operating Company to make 
any payment to Iran or NIOC in respect of any such crude oil or 
petroleum products. 


ARTICLE 11. 


To the extent that natural gas produced by the Exploration 
and Producing Company is required for the purposes of its opera- 
tions, such Company may take and use such gas free of any pay- 
ment to NIOC. 


(1) The Exploration and Producing Company may deliver to the 
Refining Company at the refinery such natural gas as the 
Refining Company requires as fuel for the purposes of its 


operations. 
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(2) In respect of gas supplied to it under this Section, the Refin- 
ing Company shall pay NIOC for each thousand cubic meters 
of gas so supplied 5% of the weighted average of the posted 
prices (as at the date of delivery of the gas) for one cubic 
meter of 37°-37.9° API crude oil of Agha Jari quality f.o.b. 
Bandar Mashur, and, in addition, shall pay to the Exploration 
and Producing Company: 


(a) in the case of natural gas produced as an incident to the 
production of crude oil, the cost of delivering such gas 
from the field gas/oil separator to the refinery; 

- I } 


(b) in the case of natural gas produced from a field which 
is primarily a producer of natural gas, the cost of pro- 
duction and delivery to the refinery of such natural gas. 


If in any year the Refining Company has taken natural gas 
under Section B of this Article, and export sales of natural gas 
have been made in the Persian Gulf area in that year in com- 
parable quantities, then, if the overall revenue which would have 
resulted to Iran and NIOC from such export sales had they been 
effected by the Trading Companies is at a higher rate per thousand 
cubic meters than the rate of the payment to NIOC provided for 
by the said Section B, NIOC may by notice to the Refining Com- 
pany request it to increase its payments to NIOC for natural gas 
delivered to the refinery during that year so that they will be at 
such higher rate. If the Refining Company is unwilling to comply 
with the request, it shall not be bound to do so, but in that event 
the Refining Company shall cease to use for the purposes of its 
operations natural gas produced by the Exploration and Produc- 
ing Company until it is able to agree with NIOC as to the pay- 
ments to be made to NIOC for such natural gas. 





1588 ANTITRUST AND MONOPOLY PROBLEMS 


D. 


Payments by the Refining Company to NIOC under Section 
B of this Article shall be made as follows: 


(1) Within 15 days after the end of each quarter in any year, 
the Refining Company shall estimate on the basis of the 
latest available information the payment to be made to NIOC 
under the said Section in respect of natural gas supplied 
during that year up to the end of that quarter and shall pay 
to NIOC the amount so estimated, less any payments made 
in respect of previous quarters in that year. 


(2) Within three months after the end of each year the Refining 
Company shall calculate the total amount payable to NIOC 
under the said Section in respect of natural gas supplied 
during the year. If as a result of such calculation any further 
amount shall be found due from the Refining Company to 
NIOC, the Refining Company shall forthwith pay it. If as 
a result of such caleulation any amount shall be found due 
from NIOC to the Refining Company it shall be carried for- 
ward and treated as a payment on account of the sums pay- 
able by the Refining Company to NIOC under the said Section 
for the then current year; but if no sums become so payable 
for the then current year the said amount shall be paid by NIOC 
to the Refining Company. 


Payments made by the Refining Company under Section B 
of this Article shall be included in its operating costs. 


ARTICLE 12. 


The Exploration and Producing Company shall have the 
right, on such terms and conditions as may be agreed in writing 
between NIOC and the Consortium members, to recycle to the 


reservoir distillate or residue or both from field topping plants 
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to such extent as the Refining Company may from time to time 


request. 


ARTICLE 13. 


The Operating Companies shall be entitled to the following 
fees :— 
(1) Exploration and Producing Company— 

One shilling per cubic meter of crude oil delivered hereunder 
(2) Refining Company— 


One shilling per cubic meter of crude oil refined hereunder. 


Costs incurred by an Operating Company and payable to it 
under the terms of this Agreement shall be computed on the basis 
of generally accepted principles of accounting, consistently 
applied, and shall include all relevant costs of that Company 
including but without in any way limiting the generality of the 
foregoing a proper allocation of administrative, overhead and 
establishment expenses, any relevant fixed assets charge, land 
assets charge, rent, non-basic assets charge, and depreciation of 
movable plant and equipment, mechanical transport and drilling 
plant and tools. 


Each Trading Company shall pay each Operating Company 
its fee with respect to crude oil delivered or refined for the account 
of such Trading Company. The Trading Companies shall reim- 
burse each Operating Company the appropriate part of its oper- 
ating costs and expenses. The portion of such costs and expenses 
to be reimbursed by each Trading Company shall be determined 
by agreement among the Trading Companies. 


The Trading Companies shall provide each Operating Com- 


pany from time to time, free of interest, such funds as such 
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Operating Company may require for working capital and for the 
financing of assets and facilities to be used in its operations and 
as are not otherwise provided for in this Agreement. The portion 
of such funds to be thus provided by each Trading Company shall 
be determined by agreement among the Trading Companies. 


ARTICLE 14. 


The Exploration and Producing Company shall deliver to 
NIOC such petroleum products and derivatives normally manu- 
factured by the Exploration and Producing Company as NIOO 
may require for internal consumption in Iran and as are not 
required by the Operating Companies for their operations. The 
Exploration and Producing Company shall also deliver to refinery, 
for the account of NIOC, such crude oil as the Refining Company 
may from time to time request in order to meet NIOC’s require- 
ments of petroleum products and derivatives for internal con- 
sumption in Iran. The quantity of crude oil to be thus delivered 
to refinery for the account of NIOC shall be sufficient to cover 
the crude oil and petroleum products which will be used, consumed 
and lost by the refinery in manufacturing products for the account 
of NIOC. 


The Refining Company shall refine such crude oil as is delivered 
to it under Section A ,of this Article and shall deliver to NIOC 
such quantities of the types and grades of petroleum products 
and derivatives as are normally manufactured in the refinery and 
as NIOC may require for internal consumption in Iran. 


NIOC shall notify the Operating Companies, within fifteen 
days after the Effective Date as to its estimated requirements 
quarter by quarter for each petroleum product up to the end of 
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1955. In 1955 and in each succeeding year during the term of this 
§ 8 


Agreement, NIOC shall on or before July 1, notify the Operating 
Companies of its requirements quarter by quarter for each petro- 
. > . . 

leum product during the following year. 


The quantity of crude oil delivered in any period for the 
account of NIOC pursuant to the foregoing provisions of this 
Article shall be ascertained in accordance with methods to be 
agreed in writing from time to time between NIOC and the Operat- 
ing Companies. 


In respect of the quantity of crude oil ascertained under Sec- 
tion D of this Article NIOC shall pay 


(1) to the Exploration and Producing Company its fee as pro- 
vided for in Article 13 of this Agreement and a proper allo- 
cation of the total operating costs of the Exploration and 
Producing Company; and 


(2) to the Refining Company, its fee as provided for in the said 
Article 13 and a proper allocation of the total operating costs 
of the Refining Company. 


ARTICLE 15. 


The Exploration and Producing Company shall deliver to 
NIOC natural gas produced by the Exploration and Producing 
Company and required by NIOC for internal consumption in Iran 
(including any requirements for manufacture in Iran of derivatives 
whether for internal consumption in Iran or for export), to the 
extent to which the Exploration and Producing Company has 
natural gas available for supply to NIOC after meeting: 


(1) the requirements of the Operating Companies as provided 
for in Article 11 of this Agreement; 
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B. 


(2) the requirements of the Trading Companies for the purpose 
of fulfilling commitments entered into by them or any of them 
after consultation with NIOC and the Operating Companies 
as to whether or not natural gas for meeting such commitments 


is available. 


In the case of natural gas produced in association with crude oil, 
such delivery shall be made at the field gas/oil separator, and in 
other cases such delivery shall be made at such place in or adjacent 
to the gas field as the Exploration and Producing Company may 
determine. 


Where natural gas supplied or to be supplied to NIOC under 
this Article is produced as an incident to the production of crude 
oil, the following provisions shall apply: 


(1) If additional facilities are required for the purpose of enabling 
NIOC to take delivery of the gas, the capital for such facilities 
shall be provided by NIOC. Such additional facilities, together 
with all facilities for production and delivery to NIOC of 
natural gas, shall be operated by the Exploration and Pro- 
ducing Company. 


(2) NIOC shall pay to the Exploration and Producing Company 
its costs of delivering the gas to NIOC, including the costs of 
operating all facilities used for that purpose. 


Where natural gas supplied or to be supplied to NIOC under 
this Article is produced from a field which is primarily a producer 
of natural gas, the following provisions shall apply: 


(1) If the gas produced from the field is solely for delivery to 
NIOC: 


(a) NIOC shall provide the capital for any additional facili- 
ties required for development, production and delivery 
after the field has come into production. Such additional 
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facilities, together with all facilities for production and 
delivery to NIOC of natural gas, shall be operated by the 
Exploration and Producing Company. 


(b) NIOC shall pay to the Exploration and Producing Com- 
pany its costs of producing the gas and delivering it to 
NIOC, including the costs of operating all facilities used 
for such production and delivery. 


(2) If the Trading Companies or the Operating Companies or any 
of them also take natural gas from the field, NIOC shall not be 
obligated to provide any of the capital required, but the entire 
operating costs shall be borne by those taking the gas in pro- 
portion to their takings. 


ARTICLE 16. 


NIOC shall pay to the Operating Companies, the estimated 
amounts due to them, respectively, under Articles 14 and 15 of this 
Agreement in respect of that quarter, as billed by them, based on 
their estimate of operating costs, and such payments shall be made 
within fifteen days from the date of presentation of the bills. 
Within three months after the end of each year each Operating 
Company shall adjust its billings for such year in accordance with 
a final determination of its operating costs and NIOC shall there- 
upon be debited or credited with any difference, as the case may be. 


ARTICLE 17. 


(1) NIOC will, subject to the provisions of this Agreement, con- 
tinue to perform and carry out its operations. Accordingly 
NIOC undertakes (subject to any special arrangements between 
itself and the relevant Operating Company) to perform and 
carry out non-basic operations as hereinafter defined. 
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B. 


(2) NIOC shall retain, for the purpose of carrying out non-basic 
operations, all the assets within the Area which are used or 
available for operations of that kind on the Effective Date 
and undertakes that all such assets shall during the period of 
their useful life be used or made available exclusively for the 


purpose of non-basic operations. 


(3) NIOC shall perform and carry out non-basic operations with 
due regard to economy and efficiency and in such a manner as 
to meet the reasonable requirements of the Operating Com- 


panies. 


In this Agreement, the term ‘‘non-basic operations’’ means 
the provision, maintenance and administration of the following 
ancillary services, insofar as such services are required by the 
Operating Companies in support of their operations: 


Housing estates 
Maintenance of roads used by the public 
Medical and health services 


Operation of food supply system, of canteens, restaurants 
and clothing stores 


Industrial and technical training and education 
Guarding of property 

Welfare facilities 

Public transport 

Communal water and electricity supplies 


Other public services 


Such further services as may be agreed upon between 
NIOC and the relevant Operating Company 
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and includes also the provision, maintenance and administration 
of warehouse and other auxiliary services, insofar as such auxiliary 
services are required in connection with the services above men- 
tioned. 


In respect of each year, unless otherwise agreed between 
NIOC and the relevant Operating Company, NIOC shall prepare, 
in consultation with that Operating Company, on or before Novem- 
ber 1 of the preceding year, a budget of capital expenditure and 
operating expenses for NIOC’s non-basic operations for that 
Company, and the capital expenditure and operating expenses 
included in the budget with the agreement of both parties are here- 
inafter referred to as ‘‘approved capital expenditure’’ or 
‘‘approved operating expenses’’, as the case may be. 


(1) The capital required to meet approved capital expenditure 
shall be provided in equal parts by NIOC and the relevant 
Operating Company. The part provided by the Operating 
Company shall constitute a debt due from NIOC to the Oper- 
ating Company, which shall be repayable in equal annual 
installments over the ten-year period following the commence- 
ment of use of the asset with respect to which the debt was 
incurred, or over the then remaining life of this Agreement, 
whichever is the lesser. The Operating Company shall credit 
to NIOC for each year during such ten-year or lesser period 
a non-basic assets charge in respect of such asset equal, in the 
case of the ten-year period to one-tenth of the amount of the 
debt, or in the case of a lesser period, to that proportion of 
the debt which one year bears to the total number of years in 
the lesser period, thereby extinguishing the debt at the end 
of the period in question. 


(2) The relevant Operating Company shall loan to NIOC free of 
interest the sums required by NIOC, during the first two 
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years after the Effective Date, for the purpose of providing 
NIOC’s share of approved capital expenditure. The pro- 
visions relating to debts contained in Paragraph (1) of this 
Section shall apply in relation to any debt so incurred by NIOC 
and any debt so incurred shall be extinguished by the crediting 
of non-basic assets charges in the manner provided by that 
Paragraph. 


In respect of NIOC’s one half share of approved capital 
expenditure for which no loan has been made by the relevant 
Operating Company under Paragraph (2) of this Section, 
NIOC shall in each year charge to the relevant Operating 
Company in Iranian currency as part of NIOC’s operating 
costs a non-basic assets charge equivalent to the non-basic 
assets charge credited to NIOC for that year by the relevant 
Operating Company in respect of the same assets. 


In consideration of the credits and charges in respect of any 
asset provided for by this Section, NIOC agrees that for so 
long as such asset is capable of use it shall be used or held 
available for non-basic operations. 


NIOC shall in the first instance bear the operating costs of 
its non-basic operations, but the relevant Operating Company 
sha!l refund such costs to NIOC to such extent as is reasonable 
having regard to the costs actually incurred and to the 
approved operating expenses. 


Provisional payments in respect of the sums due from an 
Operating Company under this Section shall be made by the 
Company on the basis of monthly statements presented by 
NIOC to the Company. Such statements shall be prepared 
on the basis of the best estimates which can then be made 
of the costs incurred, and in respect of each year a final 


adjustment shall be made, by payment or repayment as the 
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case may require. on the basis of a statement which shall 
be presented to the Operating Company by NIOC within three 
months from the end of the year in question. 


(3) An Operating Company shall be entitled to set off against 
any sums payable by it to NIOC under the preceding Para- 
graphs of this Section the cost of any supplies or services 
provided by it in connection with the non-basic operations 
carried on for the benefit of the Operating Company by NIOC. 


Any non-basic assets charges credited to or charged by NIOC, 
and any costs incurred by NIOC and refunded under Section E 
of this Article, shall be included in the operating costs of the 
relevant Operating Company. 


NIOC shall keep the accounts of its non-basic operations in 
such a manner as to present a fair, clear and accurate record of the 
cost of such operations to NIOC and shall make such accounts 
available to the Operating Companies on request. For the fore- 
going purposes NIOC shall, in consultation with the Operating 
Companies, devise a suitable accounting system and revise the 
same from time to time in the light of future developments. 


Where capital expenditure or operating costs are attribu- 
table partly to NIOC’s non-basic operations and partly to other 
operations of NIOC, they shall be apportioned equitably on the 
basis of generally accepted principles of accounting, consistently 
applied, and the responsibilities of the Operating Companies under 
this Article shall extend only to such part of the expenditure or 
costs as is properly attributable to non-basic operations. 
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A. 


B. 


C. 


ARTICLE 18. 


The Consortium members shall purchase crude oil and may 
purchase natural gas from NIOC and shall resell in Iran for export 
from Iran 


(1) the crude oil and natural gas so purchased, except so much 
thereof as is delivered to refinery hereunder, and 


(2) the petroleum products derived in Iran from the crude oil 
so delivered. 


Any such purchase or resale shall be made upon the terms and 
subject to the conditions set forth in this Agreement. 


Any Consortium member may from time to time assign to one 
or more subsidiaries nominated by it to act as Trading Companies 
hereunder a part or all of that Consortium member’s rights and 
obligations pertaining to the purchases and resales referred to in 
Section A of this Article, and Iran and NIOC hereby consent to 
any such assignment; provided, however, that no such assignment 
shall relieve any Consortium member of its obligations under this 
Agreement. Any Trading Company to which such an assignment 
is made shall be deemed to become a party to this Agreement. 
Any Consortium member which makes the purchases and resales 
referred to in Section A of this Article either itself or through a 
branch office in Iran shall be included in the term ‘‘Trading Com- 
pany’’ as used in this Agreement. 


Each Trading Company shall be registered in Iran and shall 
have the same nationality as that of the Consortium member by 
which it is nominated unless such Consortium member considers 
that tax or foreign exchange requirements outside Iran make 
another nationality desirable, in which case the Consortium mem- 
ber may choose such other nationality for the Trading Company in 


question. 
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(1) Trading Companies referred to in Section B of this Article 
shall purchase from NIOC all crude oil produced by the 
Exploration and Producing Company other than erude oil 
used or consumed in the latter Company’s operations and 
crude oil required to meet NIOC’s requirements for petro- 
leum products for internal consumption in Iran under Article 
14 of this Agreement. 


(2) The Trading Companies may purchase from NIOC any natural 
gas produced by the Exploration and Producing Company to 
the extent to which such gas is not required by the operating 
Companies for their operations or by NIOC for internal con- 
sumption in Iran, it being understood that before any long- 
term commitment is made for the use or sale of natural gas 
by a Trading Company it will consult with the Operating 
Companies and with NIOC as to whether or not natural gas 
for meeting such commitment is available. 


(3) Title to crude oil and natural gas sold to the Trading Com- 
panies by NIOC shall pass at wellhead. 


The Exploration and Producing Company shall deliver crude 
oil to refinery or f.o.b. tankship or to any other point of export 
from Iran as desired by the Trading Company purchasing the same 
and shall deliver natural gas to any point in Iran from which the 
natural gas can be exported as such or processed, as desired by the 
Trading Company purchasing the same. 


ARTICLE 19. 


The total quantity of crude oil to be produced by the Explora- 
tion and Producing Company shall be, in addition to the quantity 
required for petroleum products and as crude oil for use exclu- 
sively in the operations of the Exploration and Producing Company 
and to cover its operational losses, the sum of 
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the quantity required to meet NIOC’s requirements for petro- 
leum products and derivatives for internal consumption in 
Iran; 


the quantity (if any) required to provide NIOC with crude 
oil in kind pursuant to Article 23 of this Agreement; and 


the quantity required by the Trading Companies as deter- 
mined by them. 


ARTICLE 20. 


The Consortium members guarantee 


that if the Effective Date is on or before October 1, 1954, the 


aggregate of 


(a) the quantity of crude oil exported from Iran by the 
Trading Companies and their customers, and 


(b) the quantity of crude oil delivered to refinery for the 
account of the Trading Companies, and 


(c) the quantity of crude oil, if any, delivered to NIOC under 
Article 23 hereof 


shall be not less than the following quantities, namely :— 


In the year 1955............. debe, 17,500,000 cubic meters 
In the year 1956...................... 27,500,000 cubic meters 
In the year 1957............ ediehata 35,000,000 cubic meters 


that if the Effective Date is after October 1, 1954, the quan- 
tities so guaranteed shall apply (in the above order) to the 
first three annual periods commencing three months after the 
Effective Date. 


Following the above annual period in which the guaranteed 


quantity of 35 million cubic meters shall have been attained, it 
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would be the policy of the Consortium members, assuming favor- 
able operating and economic conditions in Iran, to adjust the 
quantity so attained in such manner as would reasonably reflect the 
trend of supply and demand for Middle East crude oil. 


ARTICLE 21. 


If the Effective Date is on or before October 1, 1954, the Con- 
sortium members will strive for, without guaranteeing, the follow- 
ing refinery export program: 


In the year 1955........................ 7,500,000 cubic meters of crude oil 
In the year 1956........................ 12,000,000 cubic meters of crude oil 
In the year 1957........................ 15,000,000 cubic meters of crude oil 


If the Effective Date is after October 1, 1954, the Consortium 
members will strive for, without guaranteeing, the quantities above 
referred to (in the above order) in the first three annual periods 
commencing three months after the Effective Date. 


ARTICLE 22. 


Each Trading Company shall pay NIOC for the quantities of 
crude oil set out in Section B below a stated payment at the rate 
of 124% of the applicable posted price of such crude oil. 


The said quantities shall be the aggregate of the following, 
namely : 


(1) the quantity of crude oil purchased and sold in Iran by that 
Trading Company, and 


(2) the quantity of crude oil purchased and delivered to refinery 
for the account of that Trading Company, and 
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(3) the quantity of crude oil, if any, delivered to NIOC under 
Article 23 of this Agreement for the account of that Trading 
Company, 


but if any crude oil is acquired by that Trading Company from 
another Trading Company, the two Trading Companies shall, as 
between themselves and NIOC, together be liable for the stated 
payment for such crude oil. 


Each Trading Company shall pay NIOC for natural gas pur- 
chased by that Trading Company a stated payment for each 1,000 
cubic meters of such gas equal to 5% of that Trading Company’s 
posted price for 1 cubic meter of 37°-37.9° API crude oil of Agha 
Jari quality f. o. b. Bandar Mashur as at the date of delivery of 
such gas. 


Payments to NIOC under this Article shall be made as follows: 


(1) Within fifteen days after the end of each quarter the Explora- 
tion and Producing Company shall estimate the stated payment 
to be made by each Trading Company in respect of that 
quarter under the provisions of Sections A and C above and 
the Trading Company concerned shall pay the amount so 
estimated, after deducting the value at the applicable posted 
price of any crude oil taken in kind in accordance with Article 
23 of this Agreement. Such estimate shall be based on the 
latest available information as to quantities and prices and 
shall be cumulative for the year in question so that in esti- 
mating the amount payable in respect of each quarter there 
shall be deducted the total amount of any payments for any 
previous quarter or quarters of such year. 


Within three months after the end of each year the Explora- 
tion and Producing Company shall calculate the total stated 
payment for that year for each Trading Company. If as a 
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result-of such calculation and after taking into account the 
value of any crude oil taken in kind as aforesaid, any further 
amount shall be found due to NIOC, the Trading Company 
shall forthwith pay it. If as a result of such calculation any 
amount shall be found due from NIOC to that Trading Com- 
pany it shall be carried forward and treated as a payment on 
account of the stated payment for the then current year. 


ARTICLE 23. 


Subject to the provisions of this Article, NIOC shall be 
entitled to elect to take crude oil (valued at the applicable posted 
price thereof) in lieu of all or part of the stated payments for 
crude oil referred to in Article 22 of this Agreement. 


On or before March 31 in each year the Trading Companies, 
through the Exploration and Producing Company, shall notify 
NIOC in writing of the estimated quantity of crude oil (in this 
Article called the ‘‘programmed quantity’’) to be sold in Iran by 
or delivered to refinery for the account of the Trading Companies 


in each quarter of the next following year (in this Article called 
‘*the year of delivery’’). 


NIOC may, by notice in writing to the Exploration and Pro- 
ducing Company given not later than June 30 in each year, elect 
to take in kind in each quarter of the year of delivery such quantity 
of crude oil (not exceeding 124%4% of the programmed quantity 
for each such quarter) as NIOC shall specify in such notice. 


The crude oil so specified shall be delivered f.o.b. tankship at 
any existing or future crude oil loading port in Iran free of any 
payment by NIOC. Liftings shall be spread as nearly as may 
be practicable evenly over each quarter, and at each loading port 
shall be as nearly as may be proportionately of the same quantity, 
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F. 


quality and gravity as the crude oil delivered f.o.b. tankship at that 
loading port for the Trading Companies during such quarter. 


The value at the applicable posted price of the crude oil 
delivered in kind in any quarter to NIOC for the account of the 
Trading Companies shall be deducted in arriving at the sums 
payable in respect of that quarter under Article 22 of this Agree- 
ment and shall be taken into account in making the calculations 
in accordance with Section D of that Article. 


All matters required for the implementation of this Article 
and not hereinbefore specifically provided for shall be determined 
in such manner as NIOC and the Exploration and Producing Com- 
pany may in writing agree. 


ARTICLE 24. 


On, or as soon as practicable after, the Effective Date, an 
inventory shall be taken of the quantities and grades of crude oil 
and of petroleum products in storage tanks at loading ports within 
the Area and reasonably available for shipment. The inventory 
shall be taken by NIOC and a representative of each of the Operat- 
ing Companies and shall be in writing. 


After the inventory has been taken: 


(1) NIOC shall be entitled to have delivered to it, free of any 
charge to it except delivery costs, such of the petroleum prod- 
ucts at the Abadan refinery included in the inventory (or their 
equivalent) as NIOC may require for internal consumption in 
Iran. Except for Paragraph C thereof, Article 14 of this 


Agreement shall not apply to any petroleum products so taken. 


~~" 


(2) The Trading Companies may sell for export any crude oil 
included in the inventory or they may have any such crude 
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oil refined by the Refining Company. Each Trading Company 
shall pay NIOC the stated payment referred to in Article 22 
of this Agreement on all such crude oil taken by it. 


At the end of the term of this Agreement there shall be left 
in storage the same quantities and same grades of crude oil as are 
shown to have been in storage by the inventory referred to in Sec- 
tion A of this Article or such other grades and quantities as NIOC, 
at or before the end of the term of this Agreement, may in writing 
agree are the equivalent; and any petroleum products of market- 
able quality left in storage tanks at the Abadan Refinery and rea- 
sonably available for shipment may be sold for export by the Trad- 
ing Companies, free of any payment to NIOC, except delivery costs, 
during the three months following the end of the term of this 
Agreement. 


ARTICLE 25. 


(1) Each Trading Company shall publish or cause to be published 
and notified to NIOC posted prices for each point of export 
from Iran and for each quality and gravity of its crude oil. 


(2) Iran shall be entitled, at any time, to call upon any Trading 
Company to establish that its applicable posted prices apply 
to Iranian crude oil available to buyers generally. 


Each Trading Company shall sell crude oil and petroleum 
products in Iran at such prices that its total gross receipts in each 
year from such sales are not less than the following: 


(1) a sum equal to the value at the applicable posted price of all 
crude oil (including any crude oil taken in kind by NIOC under 
Article 23 of this Agreement for the account of that Trading 
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Company) exported from [ran in that year by that Trading 
Company and its customers 


plus 
(2) the aggregate of the following: 


(a) a sum equal to the value at the applicable posted price of 
all crude oil delivered to refinery in that year for the 
account of that Trading Company, and 


(b) a sum equal to the aggregate of the Refining Company’s 
fee for refining the crude oil so delivered and the amount 


of its operating costs in respect thereof, and 


— 


(c) a sum which, when added to such fee as aforesaid gives 
a result equal to the value at the applicable posted price 
of 5% of the crude oil so delivered 
minus 
(3) asum equal to such total discounts as may be applicable, under 
such rates and formulas as Iran may approve in accordance 
with Section D below, to all crude oil referred to in Paragraphs 
(1) and (2) of this Section. 


— 


C. Notwithstanding the provisions of Section B above, any 
Trading Company may sell crude oil and petroleum products in 
Iran to any other Trading Company which is subject to Iranian 
income tax (whether or not its affiliated company) at any price. 
In that event the minimum obligation of the first-mentioned Trad- 
ing Company under said Section B shall be adjusted accordingly 
but the second-mentioned Trading Company shall sell its crude oil 
and petroleum products (including crude oil and petroleum 
products acquired from the first-mentioned Trading Company), 
at such prices that its total gross receipts from such sales are not 
less than those specified in said Section B. 
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Iran, acting through NIOC or any other agency of Iran’s 
choosing, shall from time to time consult with the Trading Com- 
panies with a view to determining discounts from the Trading 
Companies’ posted prices of crude oil and may approve rates and 
formulas for discounts to be applied for such periods as it may 
prescribe in determining the minimum obligations of the Trading 
Companies under said Section B. 


ARTICLE 26. 


The following provisions shall apply to the bunkering at 
Iranian ports of vessels owned or chartered by or subject to bunk- 
ering contracts with a Consortium member or any nominee of a 
Consortium member :— 


(1) At Abadan, any such vessel shall be bunkered by the Refining 
Company for the account of any person or persons specified 
by that Consortium member, and such person or persons shall 
pay to the Refining Company a fee of 5/— per ton on the bunker 
fuel supplied. 


(2) At Bandar Mashur and any future crude oil loading port in 
Iran, any such vessel shall be bunkered by the Exploration and 
Producing Company for the account of any person or persons 
specified by that Consortium member, and such person or per- 
sons shall pay to the Exploration and Producing Company a 
fee of 5/— per ton on the bunker fuel supplied together with the 
costs of moving such fuel from Abadan. 


(3) At other ports in Iran, any such vessel shall be bunkered by 
NIOC for the account of any person or persons specified by 
that Consortium member, and such person or persons shall pay 
to NIOC in respect of such bunkering the costs and expenses 
thereof together with a fee at the rate of 10/— per ton on the 
bunker fuel supplied. 
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B. (1) Except as provided in Section A of this Article the following 
provisions shall apply to the bunkering at Iranian ports of Iranian 
flag vessels and vessels engaged in Iranian coastwise trade: 


(a) At Abadan, Bandar Mashur and any future crude oil load- 
ing port in Iran, such vessels shall be bunkered by the 
relevant Operating Company for the account of NIOC. 


(b) At other ports in Iran, such vessels shall be bunkered by 
NIOC. 


(2) All bunker fuel required for the bunkering of vessels under 
this Section (but no other fuel required for the bunkering of 
vessels) shall for all purposes of this Agreement be treated as 
part of NIOC’s requirements for internal consumption in Iran. 








C. The bunkering of all other vessels at Iranian ports shall be 
carried out in accordance with separate arrangements to be agreed 
upon between NIOC and the Consortium members or any of them. 


D. This Article applies only to bunkers produced from crude oil 
produced within the Area. 


ARTICLE 27. 


A. Crude oil delivered for export shall be measured at loading 
tanks and crude oil delivered to refinery shall be measured at refin- 
ery storage tanks, unless, in either case NIOC and the relevant 
Operating Company shall otherwise agree in writing. 


bie ar oe > 


B. Natural gas shall be measured by meter at the point of delivery 
or by any other means which NIOC and the relevant Operating 
Company may agree in writing. 
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ARTICLE 28. 


Iran undertakes that throughout the term of this Agreement 


the provisions of law and the rates of income tax governing the 
Iranian income tax liability of the Trading Companies and the 
Operating Companies shall be not less favorable to them than the 
provisions and rates in the law existing on August 1, 1954, with 
the amendments set forth in Schedule 2 attached to this Agreement. 


It is agreed that the following are in conformity with the mean- 


ing of the Iranian Income Tax Act as amended in accordance with 
said Schedule 2:— 


(1) All ‘‘stated payments’’ with respect to crude oil and natural 


(2) 


(3 


— 


gas provided for in this Agreement shall be recognized as 
‘*stated payments’’ within the meaning of Article 35 of the 
Income Tax Act as so amended or any provision which may be 
enacted in substitution thereof. 


All operating costs of the Operating Companies (including 
payments by the Operating Companies to affiliated companies 
or others for services actually rendered outside Iran) in con- 
nection with the operations in Iran of the Operating Compa- 
nies shall be allowed as deductions under said Article 35, with- 
out prejudice to any adjustment which may be required 
consequent upon any matters arising out of an audit requested 
by Iran and NIOC under Paragraph (1) of Section G of Article 
4 of this Agreement. 


Deductible expenses of each Trading Company shall be as 
follows :— 


(a) Payments to the Operating Companies of their fees and 
reimbursement for their operating costs and expenses; 
and 
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(b) Payments to another Trading Company for crude oil and 


(¢ 


) 


petroleum products purchased under Article 25 of this 
Agreement; and 


Office and other expenses (not described in sub-paragraphs 
(a) and (b) of this Section) of the Trading Company in 
Iran (including but not limited to salaries, wages, rents, 
office supplies and services, and accounting and auditing 
fees), the fair and reasonable expenses of sale, includ- 
ing fees for brokerage and selling services performed 
outside Iran; it being agreed that the amount of office 
and other expenses and expenses of sale described in this 
sub-paragraph shall in no event in total exceed a sum 
calculated by deducting from the amount arrived at under 
(1) following the amount arrived at under (II) follow- 
ing :— 


(I) 2.3% of 874%% of the following :— 


(i) the value (computed at the applicable posted 
price) of all crude oil purchased and sold by it, 
except to another Trading Company, 


plus 


(ii) the value (computed at the applicable posted 
price) of all crude oil purchased by it and deliv- 
ered to refinery and used in the manufacture of 
products sold by it, except to another Trading 
Company, 

plus 


(iii) the value (computed at the applicable posted 
price) of crude oil delivered for its account to 
NIOC in lieu of the 124%4% stated payment as 
provided in Article 23 of this Agreement. 
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(II) 2.3% of the amount of such discounts as may be appli- 
cable under Article 25 hereof. 


The expenses of the Trading Company described in this sub- 
paragraph (c) shall be subject to audit and verification, but 
such expenses actually paid to affiliated companies or others 
shall be allowed as fair and reasonable to the extent that the 
expenses so described do not exceed the 2.3% limitation set 
forth above. 


If the income and receipts actually realized by the Trading 


Companies and the Operating Companies from their sales, opera- 


tions and functions under this Agreement are in accordance with 


the provisions of this Agreement, the Trading Companies and the 


Operating Companies shall not for Iranian income tax purposes 
be deemed to have any further income or receipts from their sales, 
operations and functions under this Agreement. 


(1) 


(3) 
(4) 





Except for the following :— 


Income taxes payable by the Trading Companies and the 
Operating Companies, as limited in accordance with this 
Agreement, on all of their net income in Iran derived from oil 
operations as well as any other net income earned in Iran; 


The payments and credits agreed to be made hereunder by 
the Trading Companies and the Operating Companies; 


Customs duties as limited in accordance with this Agreement; 


Payment to Iran of taxes required to be withheld from pay- 
ments of salaries and wages to directors and employees 
(which taxes shall be computed by applying the scale of rates 
set forth im the income tax law to the amount of salary or 
wages for each month without regard to salary or wages for 
other months) and from payments to contractors for work 
carried out in Iran; 
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(5) Charges and fees for services rendered by governmental 
authorities on request or to the public generally, such as tolls, 
water rates, sanitary and sewage charges, provided such 
charges and fees are reasonable and non-discriminatory ; 


(6 


— 


Taxes and fees of general application, such as documentary 
stamp taxes, civil and commercial registry fees, and patent 
and copyright fees, provided they are at rates no higher than 
those generally applicable in Iran; 


the Consortium members, the Trading Companies, their respec- 
tive affiliates, the customers of any of them, and any transporta- 
tion companies (insofar as purchases, sales, exports or trans- 
portation of Iranian crude oil, natural gas or products from either 
of them or income derived from such purchases, sales, exports or 
transportation, is concerned), and the Operating Companies (in 
respect of their operations and functions under this Agreement) 
shall be free of all taxation by any governmental authority in 
Iran (whether central or local) and free of any requirement to 
make any payment or credit of any nature whatever to any such 
authority; and no taxes shall be imposed with respect to divi- 
dends paid by any of them out of income derived from purchases, 
sales exports or transportation of Iranian crude oil, natural gas 
or produets from either of them or out of income derived from 
the operations and functions of the Operating Companies under 
this Agreement. 


ARTICLE 29. 


Any dispute between Iran and any of the Trading Companies 
or either of the Operating Companies relating to taxes on income 
derived from purchases, sales, exports om transportation of 
Iranian crude oil, natural gas or products, or from operations 
and functions under this Agreement, shall be a dispute to be 
decided by arbitration in the manner provided in Article 44 of 
this Agreement. 
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ARTICLE 30. 


All stated payments due to NIOC under Article 22 of this 
Agreement and all payments of income tax to Iran by the Operat- 
ing Companies and the Trading Companies shall be made in 
sterling 


Provided, however, that if at any time— 


(1) the sterling thus received by Iran or NIOC shall not be freely 
convertible into U. S. dollars, and 


(2) the British Government shall have discontinued the arrange- 
ments negotiated concurrently with this Agreement (or any 
modification of, or substitute for, those arrangements that 
may be agreed with Iran) relative to the convertibility into 
U. S. dollars of the sterling thus received, 


the matter shall be the subject of consultation between Iran and 
the Consortium members, with the object of agreeing alternative 
provisions regarding the currency of payment. 


Failing agreement the Consortium members would consider, 
at the request of Iran and NIOC, and in the light of the circum- 
stances prevailing at the time, part of the payments to Iran and 
NIOC being made in hard currencies other than sterling on the 
basis that the proportion of the total payments which would be 
made in each of such hard currencies would be equal to the pro- 
portion in which the Trading Companies have realized f.o.b. Iran 
from their customers that hard currency from the sale of crude 
oil, petroleum products and natural gas produced by the Operat- 
ing Companies. 


Any payments due to Iran or NIOC under this Agreement 
other than those referred to in Section A of this Article and all 
payments due from NIOC to the Operating Companies shall be 
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made in Iranian currency. For this purpose operating and other 
costs expressed in sterling shall be converted into Iranian cur- 
rency at the weighted average monthly rate of exchange at which 
Iranian currency was purchased for sterling by the relevant 
Operating Company during such month. 


A. (1) 


(2) 


(3) 


ARTICLE 31. 


Iran shall take the necessary steps to insure that the Con- 
sortium members, the Trading Companies, the affiliates of 
any of them and the Operating Companies shall be able to buy 
Iranian currency with sterling at the commercial bank rate of 
exchange and without discrimination against them, the full 
value of any exchange certificate, fee or any similar device 
being reckoned as an integral part of the rate of exchange. 


The ‘‘commercial bank rate of exchange’’ means the bank rate 
of exchange used or available on the day in question for pur- 
chasing Iranian currency with any non-Iranian currency being 
the proceeds or any part of the proceeds of exporting any 
goods which constitute main items of expert (in order of value) 
from Iran other than crude oil produced in the Area and 
products derived therefrom. If at any time there is more 
than one bank rate applicable to such goods, the ‘‘commercial 
bank rate of exchange’”’ shall mean the best of such rates. 


(a) If any dispute arises under this Section, any party to 
such dispute may submit the same to arbitration by a 
sole arbitrator to be appointed at the request of the said 
party by the Managing Director of the International 
Monetary Fund. The provisions of Sections D through 
K of Article 44 of this Agreement shall apply in any such 
arbitration. 
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(b) If for any reason such an appointment cannot be made 
or if no appointment as aforesaid is made within two 
months of the date of the said request, either party may 
submit the dispute to arbitration under said Article 44. 


(c) For the purposes of sub-Paragraphs (a) and (b) of this 
Paragraph a Trading Company shall be represented by 
the Consortium member which nominated it. 


For the purposes of this Agreement and of ascertaining gross 
income earned in Iran for Iranian income tax purposes posted 
prices quoted in currency other than sterling shall be converted 
into sterling on the basis of the par values for the time being estab- 
lished under the Articles of Agreement of the International Mone- 
tary Fund. Failing values so established Iran and the Consor- 
tium members shall seek agreement as to an acceptable basis for 
such conversion. In default of such agreement the conversion 
shall be made on the basis of the mean of the London buying and 
selling rates of exchange as between sterling and the currency in 
question as certified by the Chase National Bank, London, as at 
the close of business on the day in question. 


In the case of any day when no London buying and selling rates 
are quoted, the rate to be used instead of the mean of the London 
buying and selling rates of exchange for the purposes of Section 
B of this Article shall be the mean of the last previous London 
quotations for the foreign currency in question as certified by the 
Chase National Bank, London. Where the foreign currency in 
question is not quoted in London, the rate to be used for the pur- 
poses aforesaid, instead of the mean of the London buying and 
selling rates of exchange, shall be such rate as the Chase National 
Bank, London, considers to be appropriate having regard to trans- 
actions in that foreign currency. 
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ARTICLE 32. 


The Consortium members, the Trading Companies, the affili- 
ates of any of them and the Operating Companies shall not be 
obliged to convert into Iranian currency any part of their 
funds ; provided, however, that the Operating Companies shall 
convert into Iranian currency through the Bank Melli Iran 
such funds as they consider necessary for meeting the costs 
of their operations in Iran. None of such members, Companies 
or affiliates shall be restrained from freely retaining or dis- 
posing of any funds or assets outside Iran, including such 
funds or assets as may result from their activities in Iran, or 
restrained from maintaining foreign exchange accounts in 
Iran with the Bank Melli Iran and freely retaining or dispos- 
ing of, including exporting, any funds standing to the credit 
thereof. 


At the end of the term of this Agreement the Consortium mem- 
bers, the Trading Companies, the affiliates of any of them and 
the Operating Companies shall be free to convert into sterling 
any funds in Iranian currency which are surplus to their 
requirements in Iran, insofar as such funds have been the 
proceeds of the conversion of foreign currency into Iranian 
currency, and shall be free to dispose of, including export, any 
sterling so obtained. 


Non-Iranian directors and employees of. any of the Trading 
Companies or Operating Companies and the families of such 
directors and employees shall not be restrained from freely 
retaining or disposing of any of their funds or assets outside 
Iran and shall be free to import such foreign funds into Iran 
as are required for their own needs and not for speculation 
in Iran. Such persons shall not be allowed to effect in Iran 
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exchange transactions of any kind through channels other than 
the Bank Melli Iran or such other channels as Iran shall 
approve. 


Any director or employee of any of the Trading Companies 
or Operating Companies shall, upon the termination of his 
service in Iran and departure from Iran, be entitled freely 
to export from Iran, in sterling, or in the case of a U. S. 
national, in U. S. dollars, an amount not exceeding 50% of his 
last 24 months’ salary from the Company or Companies con- 
cerned. 


In this Article the term ‘‘the Bank Melli Iran’’ shall include 
successor to or substitute for the Bank Melli Iran. 


ARTICLE 33. 


The principal books and accounts of the Operating Companies 
and of the Trading Companies in Iran shall be kept in sterling 
and records shall be kept in Iranian currency for those trans- 
actions made in Iranian currency. 


Any sums reimbursed or provided by the Trading Companies 
to the Operating Companies pursuant to Section C or Sec- 
tion D of Article 13 of this Agreement shall be reimbursed 
or provided in sterling. The cost of erection, installation or 
acquisition of assets in accordance with Articles 6, 7 and 8 and 
capital provided by the Operating Companies in accordance 
with Article 17 of this Agreement shall be expressed in 
sterling. 


For all the purposes of this Agreement and for the purposes 


of ascertaining net income in Iran for Iranian income tax pur- 
poses all expenditures and receipts of the Operating Companies 
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and the Trading Companies shall be expressed in sterling. For 
the purposes of converting into sterling all expenditures and 
receipts in Iranian currency of the Operating Companies and the 
Trading Companies such conversion shall be made at the weighted 
average monthly rate of exchange at which Iranian currency was 
purchased for sterling by the relevant Company during such month. 
At the end of each year any exchange differences (expressed in 
sterling) on the books of such Company due to variations in the 
exchange rate as between Iranian currency and sterling shall be 
deducted from or added to, as the case may be, the operating costs 
or expenses of the Company in question. 


Any expenditures of the Trading Companies which may be 
incurred in any currency other than sterling or Iranian currency 
shall be converted into sterling at the arithmetic average of the 
mean of the daily London buying and selling rates of exchange 
as between sterling and that currency for the month in question. 


ARTICLE 34. 


All machinery, equipment, craft, apparatus, tools, instru- 
ments, spare parts, materials, timber, chemicals, blending materials 
and additives, automotive equipment and other vehicles, aircraft, 
building materials of all descriptions, steelwork, office fittings, 
equipment and furniture, ships’ stores, provisions, protective cloth- 
ing and equipment, instructional equipment, petroleum products 
not available from their operations in Iran and all other articles 


required exclusively for the efficient and economical conduct and 
performance of the operations and functions of NIOC or of the 
Operating Companies under this Agreement shall be imported 
without any license and exempt from import and other customs 
duties, charges and other taxes and payments. The foregoing 
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articles shall include medical, surgical and hospital supplies, medi- 
cal products and drugs and equipment, furniture and instruments 
required for the installation and operation of hospitals and dis- 
pensaries. 


Such articles as may be considered appropriate for the use or 
consumption of the directors, employees (and their respective 
dependents) of NIOC or the Operating Companies shall be imported 
without necessity of any license and free of regulation by any Gov- 
ernment monopoly but upon the payment of any import and customs 
duties and other taxes generally applicable at the time of importa- 
tion; but such articles shall not be resold except to the said direc- 
tors, employees and dependents, exclusively for their use or con- 
sumption. 


Without limiting the generality of their foregoing rights, the 
Operating Companies in the acquisition of equipment and supplies 
for their own use or consumption shall give preference to articles 
made or produced in Iran provided the said articles, as compared 
to similar articles of foreign origin, can be acquired on equally 
advantageous conditions with due regard to their quality, their 
price, their availability at the time and in the quantities required, 
and their suitability for the purposes for which they are intended. 
In comparing the price of imported articles with articles made or 
produced in Iran account shall be taken of freight and of any cus- 
toms duty payable under this Agreement on the imported articles. 


The Operating Companies shall have the right as and when 
they require to re-export any of the articles imported pursuant to 
Sections A and B above, when no longer required for use in Iran 
by them, except for such of the articles as may, under this Agree- 
ment, have become the property of Iran or NIOC, without any 
license and exempt from export duties or other taxes or payments. 
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A. 


The Operating Companies shall also have the right, subject to 
approval by NIOC, which approval will not be unreasonably with- 
held or delayed, to sell such articles in Iran, it being understood that 
in any such case it will be the responsibility of the buyer to pay any 
applicable duties and to comply with any formalities prescribed by 
the then current regulations, and to furnish the Operating Com- 
panies with the necessary clearance documents. 


All imports and exports under this Agreement shall be subject 
to customs documentation and formalities (but not to any pay- 
ments from which they are exempt under the relevant provisions of 
this Agreement) not more onerous than those generally applicable. 
Such documentation and formalities will be handled simply and 
expeditiously and to this end necessary arrangements may from 
time to time be made between the Operating Companies, the Trad- 
ing Companies or any of them and the Iranian Customs authorities. 


ARTICLE 35. 


Subject only to the obligation to give precedence to the 
requirements of Iran for its internal consumption in Iran, the 
Consortium members, the Trading Companies, the affiliates of any 
of them and their respective customers shall be free to sell or 
otherwise dispose of the crude oil and natural gas purchased from 
NIOC under this Agreement and products manufactured by the 
Operating Companies therefrom, for export and consumption out- 
side Iran, to such persons and at such prices as the said members, 
Companies, affiliates or customers individually may freely deter- 
mine, and to carry away the same from Iran by any means and 
under any conditions they may deem advisable. 


The export of said substances shall be exempt from customs 
duties and export taxes, and shall not be subject to other taxes, 
charges or payments to any governmental authority in Iran 
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(whether central or local). The said substances may be freely 
exported from Iran by the Consortium members, the Trading 
Companies, the affiliates of any of them and their respective cus- 


tomers without the necessity of a license or other special formali- 
ties, save only such documentation and formalities as are in 
accordance with Section E of Article 34 of this Agreement, or 
arrangements made thereunder. 


Insofar as any exports referred to in this Article and any 
imports and re-exports referred to in Article 34 are concerned, the 
exporter or importer may freely decide whether and with whom 
and the extent to which the vessels, crews, cargoes and freight 
shall be insured. 


ARTICLE 36. 


The Operating Companies, the Trading Companies and their 
personnel and the families of such personnel shall enjoy complete 
freedom of movement for persons, belongings, equipment and all 
goods, and shall enjoy freedom and security of communication 
both within the Area and between the Area and other places in 
Iran where those Companies carry on business. The manner in 
which facilities shall be granted by Iran for the purpose of ensur- 
ing such freedom of movement and freedom and security of com- 
munication shall be determined after consultation between Iran 
and the Operating Companies. 


ARTICLE 37. 


The Ministry of Finance shall have full and complete power 
and authority to execute and administer this Agreement on behalf 
of Iran. The said Ministry may take any action or give any con- 
sent on behalf of Iran which may be necessary or convenient 
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under or in connection with this Agreement or for its better 
implementation and any action so taken or consent so given shall 
be binding upon Iran. Any party hereto requiring or desiring 
any such consent or action shall apply therefor to the said 
Ministry. All Iranian authorities shall implement all such instruc- 
tions as the Ministry of Finance shall give them in connection with 
the execution and administration of this Agreement and such 
authorities shall have full power and authority to do so. If the 
Ministry of Finance should for any reason no longer exercise its 
powers and authority under this Section, such powers and authority 
shall be exercised by such other Ministry or agency as the Council 
of Ministers shall designate. 


NIOC shall have all rights and powers which it may at any 
time require in order to enter into any arrangements which may 
be necessary or desirable in connection with the activities and 
operations contemplated in this Agreement. 


ARTICLE 38. 


Iran hereby guarantees the due performance by NIOC of its 
obligations under this Agreement. 


If the functions of NIOC are transferred to another person 
under the control of or responsible to Iran, such person shall 
assume all the obligations of NIOC under this Agreement and 
Iran shall continue as guarantor of the performance of those 
obligations. 


If NIOC ceases to exist and its functions are not transferred 
to another person under the control of or responsible to Iran, all 
the obligations of NIOC under this Agreement shall be the direct 
obligations of Iran. 
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ARTICLE 39. 


Every Consortium member shall have the right, at any time 
during the term of this Agreement, to sell, assign or transfer to 
another person all or any part of such Consortium member’s right, 
title and interest in, to and under this Agreement upon the con- 
dition that such person if not already a party to this Agreement 
thereby becomes a party to this Agreement and assumes all the 
obligations of a Consortium member hereunder; provided, how- 
ever, that no such sale, assignment or transfer shall be effective 
until Iran has given its written consent thereto, which consent 
shall not be unreasonably withheld or delayed; and, provided, 
further, that such written consent shall not be required in any case 
where the person so acquiring an interest is an affiliated company 
of the Consortium member so selling, assigning or transferring, 
it being expressly understood, however, that no such sale, assign- 
ment or transfer to an affiliated company shall relieve such Con- 
sortium member from its obligations under this Agreement. 


ARTICLE 40. 


Iran and NIOC hereby release each of the Consortium mem- 
bers and such of their affiliates as are or shall become parties to 
this Agreement from all claims and demands of Iran and NIOC 
or either of them in respect of any matter prior to the Effective 
Date. 


Iran and NIOC and each of them hereby agree to indemnify 
each of the Consortium members and such of their affiliates as 
are or shall become parties to this Agreement in respect of any 
claims and demands which may be made against them or any of 
them by any person 


(1) arising out of the oil operations in Iran of the Anglo-Iranian 
Oil Company, Limited prior to the events of 1951, or 
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(2) arising directly or indirectly from the events of 1951, or aris- 
ing out of or connected with any arrangements entered into by 
Iran or NIOC before the Effective Date, provided, however, 
that the indemnity granted under this paragraph (2) to Anglo- 
Iranian Oil Company, Limited and its affiliates shall not 
include: 


(a) any claims arising by reason of Anglo-Iranian Oil Com- 


(b 


~~" 


pany, Limited having brought to the notice of intending 
purchasers and others the dispute which had arisen in 
regard to the title to Iranian oil and having otherwise 
sought to defend their legal rights, or, any damages which 
may have been or may be awarded against Anglo-Iranian 
Oil Company, Limited by foreign courts as a result of liti- 
gation commenced before the Effective Date in relation to 
any transaction entered into between NIOC and foreign 
purchasers of Iranian oil, or 

any claims which may be made against Anglo-Iranian 
Oil Company, Limited by third parties in regard to any 
failure of Anglo-Iranian Oil Company, Limited to supply 
oil as a result of the events of 1951. 


ARTICLE 41. 


The parties undertake to carry out the terms and provisions 
of this Agreement in accordance with the principles of mutual 
good will and good faith and to respect the spirit as well as the 
letter of the said terms and provisions. 


No general or special legislative or administrative measures 
or any other act whatsoever of or emanating from Iran or any gov- 
ernmental authority in Iran (whether central or local) shall annul 
this Agreement, amend or modify its provisions or prevent or 


hinder the due and effective performance of its terms. Such annul- 
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ment, amendment or modification shall not take place except by 
agreement of the parties to this Agreement. 


Unless the parties otherwise agree, this Agreement shall not 
be terminated or dissolved prior to the expiration of its term except 
by a decision, made by an Arbitration Board or sole arbitrator 
appointed in accordance with Article 44 of this Agreement, that it 
has been terminated by breach or dissolved by total impossibility 
of performance. 


ARTICLE 42. 


If in the opinion of any party to this Agreement any other 
party is in default in the performance of any obligation hereunder, 
the first party shall first give the other party written notice specify- 
ing the respects in which a default is believed to exist and calling 
upon such other party to remedy the default. Unless the matter is 
disposed of by agreement within thirty days after the receipt of 
such notice or such longer period as may be agreed to by the par- 
ties, then the complaint may be referred to a Conciliation Commit- 
tee under Article 43 of this Agreement. Any complaint which either 
party does not wish to refer to a Conciliation Committee, or which 
is not determined by a binding ruling of a Conciliation Committee, 
may then be submitted by the first party to arbitration under Article 
31 or 44 of this Agreement as the case may be. 


For the purposes of this Article and of the said Articles 43 
and 44, a Trading Company shall be represented by the Consortium 
member which nominated it. 


ARTICLE 43. 


The parties to any complaint arising under Article 42 of this 
Agreement may agree that the matter shall be referred to a mixed 
Conciliation Committee composed of four members, two nominated 
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by each party, whose duty shall be to seek a friendly solution of 
the complaint. The Conciliation Committee, after having heard 
the representatives of the parties, shall give a ruling within three 
months from the date on which the complaint was referred to it. 
The ruling, in order to be binding, must be unanimous. 


ARTICLE 44. 


(1) Except as provided in Article 31 of this Agreement, Arbitra- 


(2) 


(1 


~-" 


tion in accordance with the provisions of this Article shall be 
the sole method of determining any dispute between the parties 
to this Agreement arising out of, or relating to, the execution 
or interpretation of this Agreement, the determination of the 
rights and obligations of the parties hereunder, or the opera- 
tion of this Article, and which is neither resolved under 
Article 42 nor determined under Article 43. 


Arbitration proceedings shall be instituted by a notice in 
writing given by the complainant to the respondent. 


If the dispute relates to technical or accounting questions it 
may by agreement between the parties be referred either to a 
single expert or to a body of three experts, of whom two shall 
be appointed by the parties (one by each) and the third shall 
be appointed by mutual consent. If the parties cannot agree 
upon the single or the third expert either party may request 
the Director of the Eidgendssische Technische Hochschule 
of Zurich when the question is a technical one, or the President 
of the Schweizerische Kammer fiir Revisionswesen of Zurich 
when the question relates to accountancy, to appoint the single 
expert or the third expert. If within one month from the 
institution of the proceedings the parties are not in agreement 
that the dispute shall be referred to an expert or experts as 
specified above the arbitration procedure stipulated in Sec- 
tion C and the following Sections of this Article shall apply. 
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(2) The appointment of an expert or experts by the parties shall 


(3) 


(4) 


be effected within one month from the institution of the pro- 
ceedings. The appointment of the third expert shall be made 
within a further period of one month in case of agreement 
between the parties, or of two months in cases where he 
is appointed after the failure of the parties to agree. The 
appointment of a single expert shall be made within three 
months of the institution of proceedings in cases where he 
is appointed after the failure of the parties to agree. 


The technical or accounting questions to be decided shall be 
clearly and precisely defined by the parties in the terms of 
reference. The decision of the single expert or of the three 
experts shall be given within six months of the appointment 
of the single expert or the third expert, as the case may be. 
If the dispute is referred to three experts the decision may 
be given by a majority. The expert or experts shall give 
their decision on technical or accounting questions only and 
the decision so given shall be final and binding on the 
parties. 


If during any proceedings before an expert or experts act- 
ing under Paragraphs (1), (2) and (3) of this Section, there 
arises in the opinion of the expert or experts or of either of 
the parties, a question of law (which expression shall include 
any question as to the interpretation of this Agreement) the 
determination of which is necessary to a decision upon the 
technical or accounting question in issue, the question of law 
shall, if not determined by agreement between the parties, be 
submitted to arbitration under Section C and the following 
Sections of this Article by the parties or either of them, either 
upon their own initiative or at the request of the expert or 
experts. 
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(5) For the purpose in this connection of determining time limits 


(6) 


C. (1) 


under the following Sections of this Article, the notification 
by either party to the other of its intention to submit a ques- 
tion of law to arbitration as aforesaid, together with a state- 
ment of the said question, shall be treated as the institu- 
tion of proceedings in respect thereof by the party giving the 
notice. 


The proceedings before the expert or experts need not be 
suspended when a question of law arising in the course thereof 
is submitted to arbitration under Paragraphs (4) and (5) 
of this Section, unless in the opinion of the expert or experts 
the question of law is of such a nature that the proceedings 
cannot usefully be continued until it has been determined. 
If the proceedings are suspended pending the determination 
of a question of law, the parties shall bring the determina- 
tion, as soon as it has been effected, to the knowledge of the 
expert or experts in order that he or they shall resume the 
proceedings and reach a final decision as soon as possible 
on the technical or accountancy question which is the subject 
of the dispute. 


If the parties do not agree that a dispute shall be referred to 
an expert or experts under Section B of this Article, or if they 
do so agree but the appointments provided for are not made or 
a decision is not given within the time limited for the purpose, 
or if in the circumstances set out in Paragraph (4) of Section 
B of this Article either of the parties seeks the determination 
of a question of law, each of the parties shall appoint an arbi- 
trator, and the two arbitrators before proceeding to arbitra- 
tion shall appoint an umpire who shall be the President of the 
Arbitration Board. If the two arbitrators cannot within four 
months of the institution of proceedings agree on the person 
of the umpire, the latter shall, if the parties do not otherwise 
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agree, be appointed at the request of either party, by the Presi- 
dent of the International Court of Justice. 


If one of the parties does not appoint its arbitrator or does 
not advise the other party of the appointment made by it within 
two months of the institution of proceedings, the other party 
shall have the right to apply to the President of the Interna- 
tional Court of Justice to appoint a sole arbitrator. 


If the President of the International Court of Justice is a 
national of Iran or of any of the nations in which the other 
parties to this Agreement are incorporated, he shall not make 
the appointments referred to in Paragraphs (1) and (2) of this 
Section. If for this or any other reason whatsoever the 
appointment of a sole arbitrator or an umpire is not made in 
accordance with Paragraphs (1) and (2) of this Section then, 
unless the parties shall have otherwise agreed in writing, the 
said appointment shall be made at the request of either party 
by the Vice-President of the International Court of Justice 
(provided that he is not a national of Iran or of any of the 
nations in which the other parties to this Agreement are incor- 
porated) or, failing him, by the President of the Swiss Federal 
Tribunal or, failing him, by the President or equivalent judge 
of the highest court of any of the following nations in the order 
stated: Denmark, Sweden, Brazil. 


The appointment of an umpire or sole arbitrator under Para- 
graphs (1), (2) or (3) of this Section shall be within the com- 
plete discretion of the person authorized to make it, and the 
exercise of his discretion may not be questioned by either party. 
The person so appointed should not be closely connected with, 
nor have been in the public service of, nor be a national of, 
Iran, the nations in which the other parties to this Agreement 
are incorporated, any member of the British Commonwealth 
of Nations, or a Protectorate, Colony or country administered 
or occupied by any of the above nations. 
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(5) If the arbitration is referred to an Arbitration Board the 
award may be given by a majority. The parties shall comply 
in good faith with the award of a sole arbitrator or of an 
Arbitration Board. 


The place and procedure of arbitration shall be determined 
by the parties. In case of failure to reach agreement, such place 
and procedure shall be determined by the experts, the third 
expert, the umpire or the sole arbitrator (as the case may be). 


The parties shall extend to the expert or experts or the Arbi- 
tration Board or the sole arbitrator all facilities (including access 
to the Area) for obtaining any information required for the 
proper determination of the dispute. The absence or default 
of any party to an arbitration shall not be permitted to prevent or 
hinder the arbitration procedure in any or all of its stages. 


Pending the issue of a decision or award, the operations or 
activities which have given rise to the arbitration need not be 
discontinued. In case the decision or award recognizes that the 
complaint was justified, provision may be made therein for such 
reparation as may appropriately be made in favor of the 
complainant. 


The costs of an arbitration shall be awarded at the entire dis- 
cretion of the expert or experts or the Arbitration Board or the 
sole arbitrator (as the case may be). 


If for any reason an expert, member of an Arbitration Board 
or sole arbitrator after having accepted the functions placed upon 
him is unable or unwilling to enter upon or to complete the deter- 
mination of a dispute, then, unless the parties otherwise agree, 
either party may request the President of the International Court 
of Justice to decide whether the original appointment is to be 
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treated as at an end. If he so decides, he shall request the person 
or persons who made the original appointment to appoint a sub- 
stitute within such time as he shall specify, and if within the time 
so specified no substitute has been appointed, or if the original 
appointment was made by him, he shall himself appoint a substi- 
tute. If the President of the International Court of Justice is a 
national of Iran or of any of the nations in which the other parties 
to this Agreement are incorporated, or if for this or any other 
reason his functions under this Paragraph are not performed by 
him, they shall devolve on one of the other persons referred to 
in Paragraph (3) of Section C of this Article in the order therein 
provided. 


Should the International Court of Justice be replaced by 
or its functions substantially devolve upon or be transferred to 
any new international tribunal of similar type and competence, 
the functions of the President of the International Court of Jus- 
tice exercisable under this Article shall be exercisable by the 
President of the new international tribunal without further agree- 
ment between the parties herete. 


Wherever appropriate, decisions and awards hereunder shall 
specify a time for compliance therewith. 


Either party may, within fifteen days of the date of the com- 
munication of the decision or award to the parties, request the 
expert or experts or the Arbitration Board or the sole arbitrator 
(as the case may be) who gave the original decision or award, to 
interpret the same. Such a request shall not affect the validity 
of the decision or award. Any such interpretation shall be given 
within one month of the date on which it was requested and the 
execution of the decision or award shall be suspended until the 
interpretation is given or the expiry of the said month, whichever 
first occurs. 
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C. 


ARTICLE 45. 


If any final decision or award given under Article 44 of this 
Agreement contains no order other than that a defined sum of 
money specified in the decision or award shall be paid to [ran or 
NIOC by any other party, and if that sum shall not have been paid 
within the time limited by such decision or award or, if no time is 
therein limited, within three months thereof, Iran shall have the 
right to prohibit all exports of crude oil and petroleum products 
from Iran by the party in default until such sum is paid. 


If the party liable to execute a final award given in accordance 
with Article 44 of this Agreement, fails to comply therewith within 
the time specified in such award for compliance or, if no time is 
therein specified, within six months after the communication 
thereof to the parties, the party in favor of which the award has 
been given shall be entitled to seek the termination of this Agree- 
ment by a decision of an Arbitration Board or sole arbitrator made 
in accordance with Section C of this Article. Any such decision 
shall be without prejudice to any accrued or accruing rights and 
liabilities arising out of the operation of this Agreement prior to 
its termination hereunder, including such other rights, sums or 
damages as may have been awarded by the Arbitration Board or 
sole arbitrator. 


The power to make the decision provided for by Section B 
of this Article shall only be exercisable subject to the conditions 
following, namely :— 


(1) the decision shall be made only by the Arbitration Board or 
sole arbitrator who made the final award concerned; 


(2) if the Arbitration Board or sole arbitrator who made such 
award is for any reason unable or unwilling to act, the ques- 
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tion of termination for non-compliance with an award shall 
be referred to arbitration in accordance with Article 44 of this 
Agreement in the manner provided for determination of 
disputes ; 


(3) no decision terminating this Agreement shall be made unless 
the Arbitration Board or sole arbitrator shall first have pre- 
scribed a further period (not being less than 90 days) for 
compliance with the award and after the expiration of such 
further period shall have found that the award has not then 
been complied with. 


ARTICLE 46. 


In view of the diverse nationalities of the parties to this 
Agreement, it shall be governed by and interpreted and applied 
in accordance with principles of law common to Iran and the 
several nations in which the other parties to this Agreement are 
incorporated, and in the absence of such common principles, then 
by and in accordance with principles of law recognized by civilized 
nations in general, including such of those principles as may have 
been applied by international tribunals. 


ARTICLE 47. 


Where any event such as (but not limited to) war, insurrec- 
tion, civil commotion, strike, storm, tidal wave, flood, epidemic, 
explosion, fire, lightning or earthquake is beyond the reasonable 
control of any party bound by an obligation hereunder and renders 
impossible or hinders or delays the performance of such obliga- 
tion, the failure or omission of such party to perform such obliga- 
tion shall not be treated as a failure or omission to comply with 
this Agreement. 
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B. 


Subject and without prejudice to the provisions of Section B 
of Article 41 of this Agreement, where any such party as afore- 
said fails or omits to perform an obligation hereunder in obedience 
to any Governmental act, order, regulation or decree, provided it 
is proved that such failure or omission is the necessary consequence 
of such act, order, regulation or decree, such failure or omission 
shall not be treated as a failure or omission to comply with this 
Agreement. 


Nothing contained in this Article shall prevent any party to 
this Agreement from referring to arbitration under Article 44 of 
this Agreement the question of whether or not this Agreement 
should be dissolved by total impossibility of performance. 


ARTICLE 48. 


The Persian and ile English texts of this Agreement are 
both valid. In case of dispute which is referred to arbitration, 
both texts shall be laid before the Arbitration Board or the sole 
arbitrator (as the case may be) who shall interpret the intention 
of the parties from both texts. If there is any divergence between 
the texts as to the rights and duties hereunder of the parties, the 
English text shall prevail. 


The English and Persian texts may be signed under hand or 
seal by any of the parties hereto on the same or on different dates. 
The signing of this Agreement shall be considered complete when 
any single copy of either of such texts is so signed by all of such 


parties. 
ARTICLE 49. 


The term of this Agreement shall be twenty-five years from 
the Effective Date plus any additional periods during which the 


Agreement is continued in effect in the manner herein provided. 
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If at or before the expiration of the twenty-third year after 
the Effective Date the Exploration and Producing Company act- 
ing for the Consortium members shall give to Iran and NIOC 
written notice of the desire of the Consortium members to continue 
this Agreement in effect beyond the initial twenty-five year period, 
this Agreement shall thereby be continued in effect for an addi- 
tional five years, provided 


(1) that none of the Consortium members shall at the date of the 
giving of such notice be in default under the provisions of 
Section B of Article 45 of this Agreement; 


that the Exploration and Producing Company shall, during 
the five years prior to the year in which the said notice is 
given, have spent on exploration for or development of oil 
pools in Iran which had not been discovered by the Effective 
Date an amount not less than the ageregate of the fees earned 
by it during such five year period under Article 13 of this 
Agreement after deduction of Iranian income tax; and 


that the Exploration and Producing Company submits with 
the said notice a map outlining a reduced area in which opera- 
tions shall take place during the additional period, which 
reduced area must in no case exceed 80% of the area described 
in Article 2 of this Agreement. The area excluded to arrive 
at such reduced area shall, except as to islands, comprise 
blocks of not less than 2,000 square miles each with an average 
length of not more than six times their average width. 


The Consortium members, acting through the Exploration 


and Producing Company, shall be entitled to give up to two further 


similar written notices, in each case at or before the expiration 
of the third year of the then current additional five year period, 
and in each such case this Agreement shall by such notice be 
continued in effect for an additional five years after the expiration 
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of the then current additional five year period, subject in each 
case to the same provisos as apply to the notice under Section B 
hereof, save only that the reduced area shall not exceed 80% 
of the area outlined on the map submitted with the notice which 
continued the Agreement in effect for the then current period. 










Any notice given under Section B or C hereof shall constitute 






an undertaking :— 





(1) by the Consortium members and Operating Companies to 
continue to comply with their respective obligations under 
this Agreement during the remaining life of this Agreement; 








and 





by the Exploration and Producing Company to continue to 
spend, on the average, on its operations during the remaining 
life of this Agreement an amount not less than the aggregate 
of the fees to be earned by it during the remaining life of this 
Agreement under Article 13 of this Agreement, after deduc- 


tion of Iranian income tax. 










In this Agreement the expression ‘‘term of this Agreement”’ 
shall mean the term defined in Section A of this Article, and the 
expression ‘‘remaining life of this Agreement’’ shall mean in 
relation to any particular time the period (if any) then remaining 
of the initial twenty-five year period and of any additional period 
or periods in respect of which a notice under Section B or C of 
this Article has then been given. 













ARTICLE 50. 





Any notice required or authorized to be given under this 
Agreement to any party shall be deemed to have been duly given 
when given in writing and delivered: 
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(1) In the case of a notice to Iran, addressed to the Ministry of 
Finance or to such other Ministry as may be designated by 
the Council of Ministers under the provisions of Article 37 
of this Agreement at the principal office of the Ministry in 
question. 


In the case of a notice to NIOC, at NIOC’s head office. 


In the case of a notice to any of the Second Parties, at its 
address hereinafter mentioned, or at such other address as 
it may from time to time by written notice to Iran and NIOC 
designate for the purpose: 


Gulf Oil Corporation, 
Gulf Building, 


Post Office Box No. 1166, 
Pittsburgh, Pennsylvania, U. S. A. 


Socony-Vacuum Oil Company, Incorporated, 
26 Broadway, 
New York, 4, 
New York, U.S. A. 


Standard Oil Company (New Jersey), 
30, Rockefeller Plaza, 
New York, 20, 
New York, U. S. A. 


Standard Oil Company of California, 
225, Bush Street, 
San Francisco, 4, 
California, U. S. A. 


The Texas Company, 
135, East 42nd Street, 
New York, 17, 
New York, U.S. A. 
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Anglo-Iranian Oil Company, Limited, 
Britannic House, 
Finsbury Circus, 
London, E. C. 2, England. 









N. V. De Bataafsche Petroleum Maatschappij, 
Carel van Bylandtlaan, 30, 


The Hague, The Netherlands. 






Sa ee 






Compagnie Francaise des Petroles, 
11, Rue du Docteur Lancereaux, 
Paris, France. 


Se aed 






(4) In the case of a notice to an Operating Company or a Trading 
Company, at the registered office of such Company in Iran. 






(5) In the case of a notice to any person who becomes a Consor- 
tium member by substitution or assignment under the terms 
of this Agreement, at the head office of such person. 








ARTICLE 51. 








This Agreement shall come into force as soon as all of the 
following events shall have occurred, namely: 





(1) Part I of this Agreement has been signed under hand or seal 
by the First and Second Parties and Part II of this Agree- 
ment has been signed under hand or seal by the First and 

Third Parties; 













Iran has duly enacted the amendments to the Iranian Income 


Tax Act which are set forth in Schedule 2 attached to this 
Agreement, and such amendments have become effective; 









Part I and Part II of this Agreement have been ratified and 
duly enacted as part of the law of Iran by act of the Majlis 
and Senate and assent of H. I. M. the Shah; 
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provided, however, that if within a reasonable time after the 
signing of this Agreement by the Second Parties the other events 
named in this Section shall not all have occurred, this Agreement 
shall be null and void. 


The statute embodying the provisions of Part I and Part II 
of this Agreement as part of the law of Iran shall take effect on 
the day on which it receives the assent of H. I. M. the Shah. 


Nothing in this document shall, or shall be construed to, have 
any effect or bind any of the parties to this Agreement prior to, 
or in respect of any period before, the coming into force of this 
Agreement. 

In Witness Wuenreor, the First and Second Parties hereto have 
signed these presents under hand or seal on the dates and at the places 


indicated below: 
Teheran, September 19, 1954 
For the Government of Iran 


(signed) D. Amrnt 
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Teheran, 19, September, 1954 
NaTIONAL IRANIAN Or, CoMPANY 


By (signed) Morreza Bayat 


N. V. De BatAaFscHE PETROLEUM MATTSCHAPPIJ 
(signed) J. H. Lovpon (signed) L. ScHepers 


Signed, sealed and delivered for and on behalf of Compacniz Fran- 
CAISE DES PetrrotEs by René Tassin pe Monvaiev their Directeur and by 
virtue of a Special Resolution of the Board, in the presence of: 


(signed) Joxnn B. TaTHAM (signed) R. pE Montaicu 


(Seav) 


eT A SOA th i NIRS 2 BERR ais noms nk SEAN 
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Iraanse AaRDOLIE ExpLoraTi£ EN Propuctie Maatscuappis (Iranian Oil 
Exploration and Producing Company) N. V. 


(signed) C. R. C. Bispom (signed) L. H. SanpBere 
IraAnse AarRDOLIE RAFFINAGE MaaTSCHAPPIJ 
(Iranian Oil Refining Company) N. V. 
(signed) C. R. C. Bispom (signed) L. H. Sanppere 
The Common Seal of Ancio-IRaniaAN Ort Company LimitTep was here- 
unto affixed in the presence of : 


(signed) W. Fraser, 
Director 


(signed) T. MacDonaxp, 
Secretary 


London, September 20, 1954 
(Szax) 
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Ar THE City or New York, Strate or New York, Unirep Srares or 
AMERICA THIS 20TH DAY OF SEPTEMBER, 1954. 


Gur Ou CorPoraTION 


By (signed) S. A. Swensrup 
Chairman of the Board 
ATTEST : 


(signed) Prverm O. Setrie (Seat) 
Secretary 


Ar THE City or New York, State or New York, Unirep Srares or 
AMERICA THIs 20TH DAY OF SEPTEMBER, 1954. 


Socony-Vacuum Or Company, INCORPORATED 


By (signed) B. B. Jennrines 
President 
ATTEST: 


(signed) W. D. BickHam (Sea) 
Secretary 


Ar THE City or New York, State or New York, Unitrep States or 
America Tis 20TH DAY OF SEPTEMBER, 1954. 


SranpDarD Or, CoMPANY 


By (signed) Eucene Hotman 
Chairman of the Board 


ATTEST: 


(signed) C. H. Carpenter (Szar) 
Asst. Secretary 
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At tHe City or New York, State or New York, Unitrep States or 
AMERICA THIS 20TH DAY OF SEPTEMBER, 1954. 


STANDARD Ort CoMPANY OF CALIFORNIA 


By (signed) R. G. Fotuis 
Chairman of the Board 


(Sea) 


ATTEST: 


(signed) R. F. Hannan 
Asst. Secretary 


At THE City or New York, State or New York, Unitep SraTes or 
AMERICA THIS 20TH DAY OF SEPTEMBER, 1954. 


Tue Texas CoMPANY 


By (signed) J. S. Leacw 
Chairman of the Board 


(Sar) 


ATTEST: 


(signed) W. G. Exicker 
Secretary 





ANTITRUST AND MONOPOLY PROBLEMS 


Anp as TO Parr I] WitNESSETH: 


PART II. 


Wuereas, the conclusion of the arrangements embodied in Part I 
of this Agreement necessitated an agreement on the question of com- 
pensation; and 


Wuereas, Iran and Anglo-Iranian Oil Company, Limited have 
given careful consideration to the financial matters outstanding between 
them and have made a meticulous examination of all their respective 
claims and counterclaims; and 


Wuepeas, in making such examination they have had regard to the 
arrangements made in Part I of this Agreement, including provisions 
therein contained in respect of the use of the Southern assets, and in 
consideration of such arrangements Anglo-Iranian Oil Company, 
Limited has agreed to relinquish all claims in respect of the said assets; 
and 


Wuenreas, in making such examination they have also taken into 
account the value of the internal distribution assets, the Kermanshah 
Refinery, and the Naft-i-Shah oilfield, and the disruption of the enter- 
prise of Anglo-Iranian Oil Company, Limited, on the one hand, and 


the disruption of Iran’s economy arising out of the failure of the two 
parties to reach a settlement following upon the passing of the 
Nationalization Laws relating to the Iranian oil industry in 1951 on 


the other hand; and 


Wuereas, they have also taken into account Iran’s view that in 
equity Iran should receive upon the coming into force of this Agreement 
additional sums which would have accrued to Iran under the Supple- 
mental Agreement of 1949 if it had come into force (hereinafter 


referred to as ‘‘the additional sums’’) 
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Now THEREFORE, it is hereby agreed by and between the First Parties 
and the Third Party: 


ARTICLE 1. 


Anglo-Iranian Oil Company, Limited shall pay to Iran the 
additional sums and it is agreed that the additional sums totalling 
£51 million will in turn be set off against the amount payable by 
Iran to Anglo-Iranian Oil Company, Limited representing the 
balance struck after the examination of the other claims and 
counter-claims above referred to, and it is accordingly agreed 
between Iran and Anglo-Iranian Oil Company, Limited that, in 
the result, a net amount of £25 million, free of interest, is due and 
payable by Iran to Anglo-Iranian Oil Company, Limited. 


Accordingly, in settlement of the amounts due from each 
party to the other as set out in Section A of this Article Iran 
hereby agrees to pay to Anglo-Iranian Oil Company, Limited the 
sum of £25 million by the installments and at the times set out in 
Section C of this Article. 


The said sum shall be paid in ten equal annual installments of 
£2,500,000, the first of such annual installments being due and pay- 
able in London on January 1, 1957, and the remaining nine install- 
ments being due and payable in London on January 1, in each 
succeeding year. 


At the request of Iran, it has been agreed that the method of 
payment of any installment provided for in Section C of this 
Article shall be by payment of such installment as it falls due to 
Anglo-Iranian Oil Company, Limited by a Trading Company 
nominated by Anglo-Iranian Oil Company, Limited under the 
provisions of Part I of this Agreement; and the payment of any 
such sum evidenced by the written receipt of Anglo-Iranian Oil 
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Company, Limited, which shall be accepted as proof of payment, 
shall discharge pro tanto any liability of that Trading Company 
for payment of Iranian income tax whether then due or thereafter 
becoming due and be treated in all respects as a payment of Iranian 
income tax. To the extent to which, for any reason, payment of 
the said installments or any part thereof shall not be made to Anglo- 
Iranian Oil Company, Limited in the manner provided by the fore- 
going provisions of this Section, Iran shall remain liable for 
payment. 


ARTICLE 2. 


The payment by Iran in manner provided by Article 1 of this 
Part of this Agreement of the sum of £25 million is agreed by Iran 
to be made and is accepted by Anglo-Iranian Oil Company, Limited, 
in full and final settlement of all claims and counterclaims by Iran 
and NIOC on the one hand and by Anglo-Iranian Oil Company, 
Limited on the other, in respect of any matter prior to the Effective 
Date. Accordingly :— 


Anglo-Iranian Oil Company, Limited hereby releases Iran and 


NIOC and each of them from all claims and demands in respect of 
any matter prior to the Effective Date; 


Tran and NIOC and each of them hereby release Anglo-Iranian 
Oil Company, Limited from all claims and demands of them or 
either of them in respect of any matter prior to the Effective Date; 
and 


Iran and NIOC and each of them hereby agree to indemnify 
Anglo-Iranian Oil Company, Limited in respect of any claims and 
demands which may be made against Anglo-Iranian Oil Company, 
Limited by any person in respect of any matter arising out of the 
oil operations in Iran of Anglo-Iranian Oil Company, Limited. 
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ARTICLE 3. 


The following Articles of Part I of this Agreement shall apply 
to this Part of this Agreement, namely, Articles 1, 28, 32, 37, 38, 41 
(Sections A and B), 42 (Section B), 44, 46, 48 and 50. 


ARTICLE 4. 


Anglo-Iranian Oil Company, Limited shall have the right at 
any time to sell, assign or transfer to another person its rights 
under Article 1 of this Part of this Agreement and that person 
shall upon such sale, assignment or transfer becoming effective 
succeed for all the purposes of Articles 1 and 3 of this Part of this 
Agreement to the rights and powers of Anglo-Iranian Oil Company, 
Limited. 


The expression ‘‘ Anglo-Iranian Oil Company, Limited’’ where 


it occurs in Sections A, B and C of Article 2 of this Part of this 
Agreement shall include its affiliates. 


ARTICLE 5. 


This Part of this Agreement shall come into force on the 
Effective Date. 


In Witness WueErEorF, the First Parties and the Third Party hereto 
have signed these presents under hand or seal on the dates and at the 
places indicated below: 


Teheran, September 19, 1954 
For the Government of Iran 


(signed) D. Amini 
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Tehran, September 19, 1954 
Nationa [rRantan Or. CoMPANy 


By (signed) Morreza Bayar 


The Common Seal of Anoio-IRantan Orn Company Liwirep was here- 
unto affixed in the presence of 


(signed) W. Fraser, 


Director 
(SEAL) 


(signed) T. MacDownatp, 
Secretary 


London, September 20, 1954 
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SCHEDULE 1. 
AREA. 


All the area bounded by a line starting from Point 1 where the meridian 


of longitude of 46° East of Greenwich intersects the present Iran/Iraq 


international frontier line, at latitude approximately 33°30, 
thence on a straight line to 


Point 2 at longitude 45°55’ latitude 34°8’, thence on a straight 
line to 


Point 3 at longitude 45°40’ latitude 34°30’, thence due east to 


Point 4 at longitude 46°0’ latitude 34°30’, thence on a straight 
line to 


Point 5 at longitude 48°0’ latitude 33°30’, thence on a straight 
line to 


Point 6 at longitude 49° latitude 33°20’, thence due south to 
Point 7 at longitude 49°0 latitude 32°45’, thence due east to 


Point 8 at longitude 49°30’ latitude 32°45’, thence on a straight 
line to 


Point 9 at longitude 50°0’ latitude 32°25’, thence due south to 


Point 10 at longitude 50°’ latitude 31°35’, thence on a straight 
line to 


Point 11 at longitude 51°0’ latitude 30°45’, thence due east to 


Point 12 at longitude 51°30 latitude 30°45’, thence on a straight 
line to 


Point 13 at longitude 52°0’ latitude 30°30’, thence due south to 


Point 14 at longitude 52°0’ latitude 30°0’, thence on a straight 


line to 
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Point 15 at longitude 54°0’ latitude 29°10’, thence due south to 


Point 16 at longitude 54°0’ latitude 28°50’, thence on a straight 
line to 


Point 17 at longitude 55°0’ latitude 28°30’, thence on a straight 
line to 


Point 18 at longitude 57°20’ latitude 27°30’, thence due south to 


Point 19 at longitude 57°20’ latitude 26°20’, thence due west 
to a point three miles west of the lowest tide line of the mainland, 


thence following a line lying three miles offshore from the 
lowest tide line of the mainland (including as mainland Abadan 
Island and any other land area bounded in whole or part by any 
river, creek, inlet, canal or other inland water) to the point where 
this line intersects the present international Iran/Iraq frontier 
near the mouth of the Shatt-al-Arab, 


thence following such international frontier to Point 1 defined 
above. 


In addition, the Area shall include the islands of Kharg, Khargu, 
Shu Aib, Hindurabi, Qais, Qishm, Hengam and Hormuz and the area 
lying within a line three miles offshore from the lowest tide line of 
each of such islands. 


SCHEDULE 2. 
INCOME TAX AMENDMENTS. 


The Income Tax Act of 1949 shall be amended by the addition of 
the following Article after Article 34: 


‘‘ Article 35:—In the case of companies whose net income (profit) 
is derived from the sale of petroleum or other hydrocarbons pro- 
duced in or exported from Iran or the sale of rights and interests 
in or over such petroleum or other hydrocarhons, or from conduct- 
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ing operations for production or refining of petroleum or other 


hydrocarbons, for the purposes of collection there shall be deducted 
from the amount of tax to be paid on their net income as provided 
by Article 7 an amount equal to any stated payment or any other 
payments of a similar nature paid to the Government, NIOC, or 
any other agency of the Government in respect of such petroleum 
or hydrocarbons. No amount equal to such stated payment or 
other payment of a similar nature shall be allowed as such a 
deduction more than once, and such companies shall not be entitled 
to the rates lower than the maximum rate under Article 4 nor to 
the exemption provided for in part (a) of Article 3 of the legal 
instrument dated 20th Azar 1331. 

‘Net income of such a company for any period represents 
the difference between its gross income earned in Iran and the 
expenses related to the earning of such income. Net income shall 
be computed in accordance with consistent and generally accepted 
accounting practice. 

‘‘In the computation of net income of such a company the 
following items wheresoever incurred shall, regardless of the pro- 
visions of Article 7, be deductible :— 


(a) The cost to the company of goods sold or services rendered 
by the company in connection with the carrying on of its 
operations in Iran; 


Expenses which are incurred by the company (other than 
stated payment or any other payment of a similar nature for 
which a reduction is allowed under the foregoing provisions 
of this Article) in connection with the carrying on of its 
operations in Iran including, without in any way limiting the 
generality of the foregoing, administrative, overhead and 
establishment expenses; contributions; and rents or other 
charges for the use of any property; all such deductions to 
be supported by documents or records; 
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(c) A reasonable amount in each year for depreciation, obsoles- 
cence, exhaustion and depletion for the amortization of capital 
expenditure made by the company in connection with its 
operations in Iran; and 


Losses sustained in connection with the carrying on of the 
operations in Iran of the company and not compensated for 


by insurance or otherwise, including without in any way limit- 


ing the generality of the foregoing, bad debts, losses arising 
out of claims for damages against the company and losses 
resulting from damage to or the destruction or loss of stock 
in trade or any property used in connection with the said 
operations in Iran. 


‘‘Such companies shall not be subject to the provisions of 
Article 12 with respect to payments made to them in connection 
with the operations specified in the first paragraph of this Article 
35, nor to the provisions of Article 20, nor to any other income 
tax rate or surcharge in addition to the tax provided in Article 7 
and this Article 35; the regulations under Article 25 shall not 
restrict the deductions provided for in this Article 35; no income 
shall be taxed more than once under Article 27; and the infor- 
mation in the accounts of such a company as certified by chartered 
accountants shall be accepted by the Ministry of Finance as correct 
for the purposes of determining net income subject to income tax’’. 
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The CuHarrman. The Chair also wants to read into the record a 
communication from the Civil Aeronautics Administration, dated 
May 24, 1955, addressed to the Chair from the Office of the Admin- 
istrator : 


Dear Mr. CHAIRMAN: Replying to your letter of May 5, I must say the news- 
paper article to which the attention of your subcommittee was called is in error, 
at least in part, with regard to the sale of Civil Aeronautics Administration 
facilities. We have no plan or project for the sale or transfer of the Federal 
Airways air navigation system. We are, however, engaged in a comprehensive 
study of our landlines communications system to determine whether or not it 
may be more economical to the Government to divest ourselves of the ownership 
and maintenance of the teletypewriter equipment used in that system and lease 
equivalent services from industry. 

Our current study with regard to the leasing of landlines services is not 
particularly novel, because we have, on several occasions over the past years, 
made similar studies to assure ourselves that our continued ownership and 
maintenance of the equipment used in this system was economical and advan- 
tageous to the Government. Our present studies involve a comprehensive inven- 
tory of teletypewriter equipment, and analysis of our service requirements and 
our operational requirements for the foreseeable future. We plan to present 
our requirements to industry and solicit bids from them for the supplying of 
equal or similar services. Meetings have been held with representatives of both 
the American Telephone & Telegraph Co. and the Western Union Co. in order 
that our specifieation and proposal will be appropriately arranged and in satis- 
factory detail to permit the accurate development of bid prices. Several months 
will be required for the completion of our specification and proposal. 

It should be noted that the study mentioned above refers only to the CAA 
teletypewriter system used for the exchange of aeronautical and meteorological 
information between our ground station facilities. It does not include our 
air-ground radio communications system or the system of navigational aids. 

I should be glad to provide you or your committee with additional details at 
any time they may be needed. 

Sincerely yours, 
S. A. Kemp, 
Acting Administrator of Civil Aeronautics. 


I note in this communication which I have just read the significant 
statement: 

Meetings have been held with representatives of both the American Telephone & 
Telegraph Co. and the Western Union Co. in order that our specification and 


proposal will be appropriately arranged and in satisfactory detail to permit the 
accurate development of bid prices. 


Well, of course, if arrangements are to be made with Western Union 
and the American Telephone & Telegraph Co. what of other possible 
bidders? 

It would seem, therefore, that the bids may be arranged to the liking 
of these two bidders, and I am concerned as to what would be the fate 
of other likely bidders. 

If two main bidders are arranging for the type of bids, other bidders 
might well be excluded because the specifications might be prepared 
so as to eliminate others who might be interested in bidding. I suggest 
that a copy of this transcript and my statement be sent to the Depart- 
ment of Commerce, Civil Aeronautics Administration, particularly to 
the Office of the Administrator thereof. 

The Chair also wishes to make another announcement. It concerns 
testimony which was presented yesterday by Mr. Leonard Emmer- 
glick, professor of law at Georgetown University, and formerly con- 
nected with the Antitrust Division of the Department of Justice. 

Yesterday Mr. Emmerglick came before this subcommittee and testi- 
fied that the operations of the major oil companies, including a number 
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of American oil companies, engaged in international trade in petrole- 
um and petroleum products, had brought about a situation which 
gravely affects the security interests of this country. 

This witness testified that concerted efforts to regulate and control 
the importations of crude oil into the United States by these interna- 
tional oil companies had definite and extensive effect upon the ability 
of the domestic industries to develop proven resources of crude oil 
essential for the defense of this Nation, particularly in time of war. 

He called attention to the reverse trend of the United States as a na- 
tion which formerly exported oil and now is mainly importing crude 
oil. 

This witness also pointed out that the pecuniary interests of these 
oil companies allied with the interests of sovereigns of foreign coun- 
tries with whom they have embarked on joint profit-sharing enter- 
prises in petroleum, conflict with the interests of the United States in 
maintaining adequate resources in this vital material for security 
objectives. 

He likened these relations bet ween the oil companies and the foreign 
sovereigns to private treaties undertaken and consummated without 
control or supervision by duly constituted authorities of the United 
States Government. 

In view of the grave consequences to this Nation, if the facts bear 
out the testimony of this witness, I think it is incumbent for this 
committee, to devote some of its time to investigate and ascertain the 
gravity of this situation from the standpoint of our national security 
interests. 

I am sure that my colleagues on the committee will agree with me 
that in the not too distant future we will have to go deeply into the 
facts and factors, as related by the distinguished professor of law at 
Georgetown University, Mr. Emmerglick. 

Now, our first witness this morning is Mr. Hoyt P. Steele, president 
of the Benjamin Electrical Co., Des Plaines, Ill. I am told that 
he speaks for the United States Chamber of Commerce. 


STATEMENT OF HOYT P. STEELE, LABOR RELATIONS COMMITTEE, 
AND SECONDARY BOYCOTT COMMITTEE OF THE CHAMBER OF 
COMMERCE OF THE UNITED STATES 


Mr. Steeve. Yes, Mr. Chairman. My name is Hoyt P. Steele. I 
am president of the Benjamin Electric Manufacturing Co. of Des 
Plaines, Ill., and I appear before the committee this morning for the 
Chamber of Commerce of the United States. 

The CHairman. What is your position with the United States 
Chamber of Commerce, sir? 

Mr. STee.e. I am a member of the chamber of commerce labor rela- 
tions committee and chairman of its special committee on secondary 
boycotts. 

Mr. Cuarrman. Is this chart yours, Mr. Steele? 

Mr. Sreete. What we have done, Mr. Chairman, we have filed a 
28-page statement which I would like to save your time by summariz- 
ing here this morning verbally, and by arrangement with your staff 
we would like to, at the end of the testimony, show a film that has 
been prepared by the Brookings Institution entitled “Big Enterprise 
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and the Competitive System.” We believe that it illustrates dramat- 
ically many of the points in our testimony. 

The CHarrMan. It is a bit unorthodox to do that. I do not know 
how the picture can get into the record. 

Mr. Streeter. Well, one way that it can get into the record is: I have 
here booklets which are effectively the script of the film, and we can 
make it part of the record, and I can distribute copies to the com- 
mittee. 

The CHatrMan. In view of the importance of your position and 
because you do represent the United States Chamber of Commerce, I 
think we can waive one of the rules we have which is opposed to any 
such procedure, and let you go ahead. 

We will be happy to view the picture, and we shall place in the 
record the explanation of the picture. (See insertion at p. 1691.) 

Mr. Steere. Thank you very much, Mr. Chairman. I would, of 
course, like placed in the record also the complete statement which 
has been filed. 

The Chairman. Yes, we will receive that in the record. 

(The prepared statementof Mr. Steele follows :) 


STATEMENT OF Hoyt P. STEELE FoR THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


My name is Hoyt P. Steele. I am the president of the Benjamin Electric Co. 
of Des Plaines, Ill. I appear for the Chamber of Commerce of the United 
States as a member of its labor relations committee and as chairman of its sec- 
ondary boycott committee. The national chamber is a federation of more than 
3,100 chambers of commerce and trade associations which have an underlying 
membership of 1,650,000 individuals and firms. 

Today, more than ever, our Nation needs information concerning the part 
which each of the various economic segments plays in creating our overall 
economic strength. It needs to be informed, too, whether excessive economic 
power is concentrated in any of the various economic segments, and whether 
abuses of that economic power are clearly evident. 

At the outset I wish to emphasize that the national chamber is fundamentally 
dedicated to the principle of competition in a free market economy. American 
enterprise must remain competitive enterprise. I believe we all share this 
desire to foster an atmosphere favorable to continued development of a healthy, 
free, and competitive enterprise economy. I believe we all share a conviction 
that antitrust laws play an essential role in maintaining an atmosphere favor- 
able to competitive forces. 

The benefits of competition are both economic and political. Lower prices, 
more production, product improvement, and new products are the economic 
benefits. Maximum freedom for individual decision and action are the political 
benefits. Monopoly, on the other hand, leads to rigid prices, restricted output, 
and stagnation, and limits personal freedom. 

Laws against monopoly, combinations in restraint of trade, and unfair methods 
of competition should be administered with a view to fostering free competitive 
enterprise, with a minimum of Government interference in the day-to-day conduct 
of business. To use such laws as instrumentalities for extending governmental 
regulation of business is to defeat their main objective. 


THE ISSUE OF BIGNESS 


Should we attempt to control the size of business or the proportion of an 
industry controlled by one firm? This thesis has a certain superficial popular 
appeal. It has even been accorded sanction on occasion. 

This view rests entirely on a premise that bigness and competition are some- 
how incompatible—a view that needs to be carefully examined. 

How does a business get big? 

There are two ways. A business can grow externally or internally—through 
acquiring other companies or through expanding its own output and sales. I will 
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discuss the question of mergers in a moment. Let us first consider the method 
by which business expands internally. 

A business gets big by fulfilling the demands of consumers. Its size may be 
thought of as a measure of its ability to compete with other businesses in meeting 
those demands. To penalize size under the guise of promoting competition, then, 
is self-defeating. Big business is a result of competition, not of monopoly. 

The use of bigness as a criterion of monopoly may have some rather startling 
repercussions. Let us take a hypothetical industry, for example, in which one 
firm sees an opportunity to reduce costs and expand volume—to operate more 
efficiently so that it attracts customers, its sales boom, and it grows in size. It 
might soon approach a level which, according to the antibigness theory, invites 
Government antitrust action. 

How could such a firm avoid being labeled “monopoly”? 

The answer seems clear. It would be compelled to play the role of the monop- 
olist—that is, to limit, keep prices up, and hold back new products—the very 
action that would prevent growth. 

But business in this country does not behave in this way. It has competed 
and does compete vigorously. As a result it has grown. 

Even the industrial giants are not immune from the forces of competition. 
The Brookings Institution’s study, Big Enterprise in a Competitive System, 
demonstrates dramatically that few corporations have managed to hold a position 
of dominance for very long. 

Of the 100 biggest corporations in 1909, almost half had fallen from that list 
by 1919. By 1948 only 31 were still on top. Of the top 10 corporations in 1919, 
only 4 remained in 1948. The top is a slippery place. 

In other words, big business operates in a thoroughly competitive atmosphere. 
Its size is a result of competition, not of monopoly. 


THE ISSUE OF INDUSTRY CONCENTRATION 


A business could expand its proportion of an industry’s market by acting as 
a monopolist, but it could not grow in size unless it controlled not only one indus- 
try but many other industries as well. 

This competition between industries is not always understood. If it were, 
fears of domination of one industry by a few companies would be alleviated. 

For example, for many years the production of aluminum was confined mostly 
to one major company. It was widely recognized that, in an economic sense, 
Alcoa didn’t play the role of a monopolist ; in fact, it consistently provided better 
products and vigorously sought new applications for aluminum while its real 
price declined. Yet Alcoa was attacked as being in a position to exercise 
monopoly power under the “bigness” theory of antitrust policy. 

Of course, Alcoa did not refrain from monopolistic practices simply for 
humanitarian reasons. The reason was that in the most significant sense it 
was not a monopolist. Aluminum competed aggressively with steel, with copper, 
and with lead, zinc, wood. magnesium. plastics, and other products. Alcoa’s 
dominant position in the aluminum industry was far less significant than the 
vigorous competition which it faced from these other industries. 

One of the outstanding developments of this century has been the growth of new 
products, commodities which were unknown a generation or two ago. In many 
fields this development has obliterated existing concepts of “industries.” 

An outstanding example is the textile field, where the long-established cotton, 
silk, and wool have recently met and competed with rayon, nylon, acele acetate, 
dacron, orlon, and countless other synthetics. 

Not so long ago the competition among fuels was limited to wood and coal. 
Now consumers may choose between these and oil and gas, natural and manu- 
factured. Atomic fuels are on the threshold. Solar energy may not be far 
behind. 

The recent report of the Presidential Advisory Committee on Transport Policy 
and Organization has noted the emergence within a generation of several com- 
peting modes of transportation, where one has dominated and has called for a 
new approach to these facts. 

The rapid pace of technological progress continues to uncover new and im- 
proved products and new uses for existing products. No industry. no matter 
how tightly concentrated, is safe from this sort of competition. To take the 
narrow view that competition is confined within the limits of an arbitrarily 
determined “industry” is to ignore realities. 
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This would be true even if it were possible to delineate industries exactly. 
But under the system of classifying industries presently used in the Census 
Bureau’s census of manufacturers, figures which purport to show “concentra- 
tion ratios” are virtually meaningless. 

There are many technical limitations to these figures. Let me mention just 
one. Say a firm produced automobiles and locomotives in a ratio of 60—40. 
This firm would be classified exclusively in the automobile industry. As a 
result, the degree of concentration in both these industries would be over- 
stated—this firm’s position in the automobile industry would be overstated by 
the inclusion of its locomotive production—and the proportionate position of 
firms in the locomotive industry would be overstated by the complete omission of 
this firm’s locomotive production. For the meaningless character of much 
research on concentration we would like to refer the committee to the special 
report of a Subcommittee on the Census of Manufacturers reproduced in the 
hearings of the Joint Committee on the Economic Report, 1955, beginning on 
page 1032. 

THE ISSUE OF MERGERS 


It is sometimes said that the major cause of industrial concentration is merg- 
ers of competing companies. Some observers have expressed concern over the 
number of mergers in recent years, fearing that competition has been substan- 
tially lessened thereby. 

These charges should not be accepted uncritically. Around the turn of the 
century, there was a merger movement of considerable proportions, which prob- 
ably had restrictive effects on competition. This movement was largely financial 
in character, resulting in the formation of large trusts. 

In the period from 1940 to 1947, and beginning again recently, there has been 
an increase in the number of mergers. This recent movement has been quite a 
different phenomenon, however. 

To begin with, mergers since 1940 have rarely involved the bigger companies. 
In the 1940-47 period, there were no mergers between companies with assets of 
$100 million or more and only one involving assets of $50 million. (By way of 
contrast, in the 1920's, 8 mergers between companies of over $100 million assets 
took place, and 14 involving $50 million.) The recent mergers have been efforts 
of smaller companies to strengthen their competitive positions (for example, 
through better access to national markets), and to diversify their products. An- 
other important factor has been the high tax rates, and as a consequence the tax 
gains which may be achieved through merger. 

These acquisitions have produced greater percentage increases in the assets of 
smaller firms than of larger firms. This would suggest that competition has 
been increased, not restricted, through a weakening of the relative position of 
industry leaders. 

THE ROLE OF BIG BUSINESS 


Those who would measure monopoly by size, industry concentration, or mergers 
are not only grossly inaccurate in their analysis; more important, perhaps, they 
would hamper and restrict one of the great achievements of a free-enterprise 
economy—the development of large-scale efficient production methods. 

These achievements benefit the entire economy. The economies of large-scale 
production are only part of the advantages. Another is the enormous technologi- 
cal advances made possible by the research facilities of large companies. Two 
out of three research workers in America are employed by companies with more 
than 5,000 employees. 

Furthermore, the income which flows into large corporations is distributed 
widely. A large proportion goes to the employees of these firms and to the em- 
ployees of others which supply these firms with materials and tools of production. 

Some of the earnings of large companies go into “job-making” investment. 
Consider the investment required just to create jobs—almost 1 million new jobs 
a year. It has been estimated that in the postwar on the average $13,000 is nec- 
essary to provide just one new job. Large companies are in a position to make 
an important contribution to the provision of new employment opportunities. 

It is a fact of modern economics that large-scale organization is necessary for 
production of many products. We cannot believe that the critics of bigness are 
not aware of this fact. What they apparently fail to recognize is that the bene- 
fits of “big business” accrue to its employees, its customers, and to the economy 
as a whole. 
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THE ROLE OF SMALL BUSINESS 


Many people still fear that big business will displace the small business unit 
entirely. 

These critics claim big business grows at the expense of small business. 
They fear the absorption of small business by the giants and thus the destruction 
of competition. 

If these fears were founded in fact, there would indeed be cause for alarm. 
A brief examination of the statistical evidence on this point demonstrates that 
they are not. 

For example, the business population has been growing at a rapid rate for 
a long time. It has not been shrinking into the hands of a few monopolists. 
In 1900, there were 21 independent business establishments per 1,000 population. 
By 1930, this figure had increased to 24, by 1940 to 25, and by 1950 to 27. Since 
our population itself has been rising rapidly, this means a tremendous growth 
in the number of business establishments, not a shrinking of the total. 

Small-business units possess a flexibility in decision-making which the indus- 
trial giants can never match. A small firm can adapt quickly to changes in 
customers’ needs, without waiting for a long assembly line to change over. 

The small business does not encounter the problems of a vast administrative 
structure, which large-scale organization requires. It can give greater attention 
to day-to-day operations, cost-saving techniques, and immediate production 
problems. 

As long as consumers exercise free choice in their spending habits, there will 
be a need for small-business units to supply commodities for which there is a 
limited demand. 

There is even a tendency for the existence of big business to increase the need 
for small business. Many big establishments are assemblers of the countless 
products and parts of smaller concerns. The large automobile companies, for 
example, depend heavily upon their suppliers—the majority of whom are 
small. More than half the total proceeds from sales of General Motors last 
year went to some 21,000 independent suppliers of materials and services. Many 
of these suppliers, in turn, depended on subsuppliers. 

Indeed, when all the advantages of small firms are considered, it does the 
friends of small business little credit to express the fear that its days are 
numbered. The evidence of the past and needs of the future dictate its con- 
tinued existence. 

THE CRITERION OF PRICE FLEXIBILITY 


Another antitrust criterion sometimes suggested is the degree of price flexi- 
bility. For example, we sometimes hear that a similarity in the prices charged 
by competitors is satisfactory evidence of collusion and restraint of competition. 

This view rests on a complete misconception of price determination in a free 
economy. When competitive forces are allowed to operate unhampered, all 
suppliers of a similar product will inevitably tend toward the same price. Thus, 
price uniformity may be an indication of the most vigorous competition, not 
of collusion. 

Furthermore, uniform money prices may disguise a thriving competition in 
the form of product improvement—in fact, this is often the case. It should 
be noted that improved products at a steady price benefit the consumer just 
as much as lower prices for the same product. The automobile tire today has 
a life of 10 to 15 times that of 40 or 50 years ago and, of course, has to stand 
much greater strain and stress. 


THE CRITERION OF EASE OF ENTRY 


Another possible criterion for antitrust policy is the degree to which new firms 
may enter an industry to compete with established firms. 

It is essential to the functioning of free-competitive enterprise that such ease 
of entry not be obstructed. So long as new firms stand ready to challenge old, 
the consumer’s interest will be protected. 

We need to understand this consideration in the light of modern economic 
conditions. In the industries where large-scale production methods have proved 
necessary, it is not easy to enter with a new plant overnight. The cost of 
establishing such a plant must be balanced by the anticipation of successful 
entry. 

Thus, we should not expect to see many firms entering and leaving the in- 
dustries where large-scale operations are necessary. If such an industry is al- 
ready competitive, we should not demand that new firms be established, since 
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ease of entry is not an end in itself. Ease of entry is a means of assuring that 
an industry operate at maximum efficiency. If the industry is not operating at 
maximum efficiency, however, Wwe must be sure that no unnatural obstacles to 
new firms exist. 


SOME FUNDAMENTAL CBITERIA FOR ANTITRUST POLICY 


Apparently, the determination of monopoly and restraints on competition 
is not as easy a Matter as oversimplified theories of bigness, mergers, or price 
behavior would assume. Nevertheless, we must be alert to the dangers of con- 
centrated monopoly power. The national chamber yields to no one in its con- 
cern for the maintenance of our competitive system through sound antitrust 
laws. Therefore, it is important for all of us that we develop workable criteria 
on which to base antitrust policy. We applaud the committee’s determination 
to seek such criteria. 

We suggest that the answer can best be found in a reliance on the funda- 
mental objectives which competitive private enterprise provides. These goals 
are many and difficult to pin down, but we may list, as central to the spirit of 
competition, the following six: 

1. The introduction of new and improved products. 

2. The introduction of new and improved methods of producing established 
products. 

3. Benefits to consumers from cost and price reductions and new products. 

4. Freedom of access to a market for new and improved products. 

5. Freedom to develop and use more efficient production methods. 

6. A tendency for businessmen to seek increased production, not restricted 
production, as a means of maximizing total profits. 

These fundamental objectives of a competitive system should serve as primary 
guides in formulating antitrust policy. 

Where an industry is not measuring up to the standards of competitive enter- 
prise, there should be an investigation to determine why it is not. Such investi- 
gation may indicate peculiar economic conditions over which the industry has 
no control. However, outright price fixing, boycotts, conspiracies to divide 
markets or control output restrictions are clearly not consistent with these basic 
goals of a competitive system and should be promptly prosecuted. Individual 
cases which are not so clear-cut must be decided by a flexible “rule of reason” 
to determine whether competition is actually being restrained. But the business 
executive needs to be able to understand the law. The law should avoid being 
ambiguous. 

The criterion we suggest calls to mind a consideration which is often ignored: 
That business is not the only group which can violate the spirit of competition. 
Labor unions have gained sufficient economic power so that they are now able to 
engage in many actions which in fact restrain trade. When they do exercise 
that power and create monopolistic abuses, they should, in the public interest, be 
subjected to legal restrains under the antitrust policy. 

Betore discussing the application of the antitrust laws to labor unions, I wish 
to state that no criticisms are intended for unions that pursue a constructive 
course of action, without violating either the national labor policy or the national 
antitrust policy. 

We support wholeheartedly, as fundamental to our national labor policy, the 
right of employees to organize, if they freely choose to do so, and to bargain col- 
iectuively with their employers. This should not, and need not, be altered in any 
way in the elimination of some abuses of power which are monopolistic in 
character. 

The public interest and equitable treatment 

The public interest is the paramount consideration in this inquiry, and we 
place the greatest reliance on this. 

We wish to make clear that discrimination exists in favor of labor unions and 
against businessmen in the character of our antitrust laws and, as a result, 
in their administration. The national chamber hopes Congress will strive for 
the even-handed justice which is lacking under those laws at present. 

The chamber members have said: 

“Monopolistic practices by employers have long been subject to the antitrust 
laws and other legal controls. Monopolistic practices by labor organizations are 
equally contrary to the public interest and should be subject to equivalent and 
appropriate legal controls, including instances where they are done in combina- 
tion with employers.” 
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Among the monopolistic and other improper practices of labor unions which 
should be banned by Federal and State law are: Excessive concentration and 
misuse of economic power; certain types of payments to labor organizations ; 
interference with use or installation of materials; featherbedding practices; and 
secondary boycotts. 


Attorney General's Committee 

The Attorney General’s National Committee To Study the Antitrust Laws 
stated its views concerning union activities which achieve direct restraints on 
commercial competition in this language: 

“This committee believes that union actions aimed at directly fixing the kind 
or amount of products which may be used, produced, or sold, their market 
price, the geographical area in which they may be used, produced, or sold, 
or the number of firms which may engage in their production or distribution 
are contrary to antitrust policy.” 

As a matter of fact, this statement is a recognition of only part of the problem. 
It makes no reference to the many indirect actions by which organized labor 
groups are able to discriminate between employers, geographical areas, and 
even industries in the matter of production, use, and marketing. It makes no 
mention, for example, of the harmful effects upon the economy of industrywide 
collective bargaining when it assumes monopolistic proportions. 


Antitrust Immunity of Labor Unions 

The combination of the Clayton and Norris-La Guardia Acts has established 
a virtual immunity for labor unions in the area of monopolistic and abusive 
restraints on competition. This antitrust immunity is particularly unjustifiable 
in the light of the very substantial statutory protections which unions enjoy 
in the field of labor law itself. 


Wagner and Taft-Hartley protections 


Under the Taft-Harley Act, labor unions are protected in organizational activ- 
ities and employers are required to recognize and bargain collectively with 
unions. Further, elaborate government machinery exists under this law to 
ensure that a union shall acquire representative status not only for its own 
members in the collective bargaining process, but as an exclusive agent for 
all the employees in the unit, whether union or nonunion. 

These protections are an integral part of our national labor laws and we take 
no exception to the national labor policy which they implement. 


Distinction in wnion activities necessary 

We do take exception, however, to the double standard which exists in our 
antitrust laws. They permit flagrant trade restraints and other power abuses 
by unions, and fail to distinguish them effectively from legitimate union activi- 
ties. The antitrust laws can be applied to labor unions without affecting the 
proper growth of labor unions. The way to do this is to specify clearly in the 
antitrust law provisions the legitimate activities of organizing and collective 
bargaining which are not to be affected, and to state clearly what are the trade 
restraints and monopolistic practices which are to be prohibited. 

The Clayton Act is one illustration of this distinction. The statute specified 
that unions were not forbidden from lawfully carrying out their “legitimate 
objects.” Similarly, in the Duplex case* which interpreted the Clayton Act, the 
Supreme Court accepted the distinction between legal and illegal means and 
objectives. But, unfortunately, the Court, in determining in a later case”? what 
effect the Norris-La Guardia Act had up on the Clayton Act and the Duplex case, 
failed there to give due regard to the words “legitimate objects’ which had 
remained intact in the Clayton Act. The Supreme Court created, as a result, 
the antitrust immunity which labor unions now enjoy. Congress did not intend 
such immunity, for it eliminated from a preliminary draft of the Norris-La 
Guardia Act a clause which would have granted such an exemption to labor 
unions. 

In other areas of antitrust law, the distinction between legitimate and non- 
legitimate economic activity has been readily made by Congress; for example, in 


1 Duplex Printing Press Company v. Deering (256 U. S. 443 (1921)). See also Bedford 
Cut Stone Co. v. Journeymen Stone Cutter’s Association (274 U. S. 37 (1927)). 
2U. 8. v. Hutcheson (312 U. S. 219 (1941)). 
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the regulation of patent licensing arrangements and the production and market- 
ing arrangements of agricultural cooperatives.” 

As a matter of fact, the distinction between legitimate union activities and 
the exercise of power tactics such as those designed to restrain competition was 
made by the Supreme Court in 1940 in the Apex Hosiery case.* There, the Court 
did not rely on the Norris-La Guardia Act but ruled that an organizational 
strike did not violate the Sherman Act since the union “did not have as its 
purpose restraint upon competition in the market for petitioner’s product.” 

The Attorney General’s Committee, in its report on the antitrust laws,® states 
significantly that it considers the distinction between legitimate and nonlegiti- 
mate union activities a valid and an “essential” one, separating union activities 
which further rightful union objectives and those which directly suppress com- 
mercial competition or fix the prices of commercial products. 

We believe that this distinction should be set forth clearly in corrective legis- 
lation which will bring labor unions under the antitrust laws. 

Matters relating to organizational campaigns and other legitimate union activ- 
ities, to the extent that they may need regulation, should be, and in some cases 
are, properly dealt with in the Taft-Hartley Act or similar labor laws. 


Significance of the Allen-Bradley case 


The only important exception in the immunity of labor unions from the anti- 
trust laws is found in the Allen-Bradley case, which involved a union-employer 
arrangement whereby contractors would purchase and install only that equip- 
ment which was made locally by manufacturers who also had closed-shop agree- 
ments with the same local union. The Supreme Court decided that this union- 
employer combination was prohibited by the Sherman Act and that the immunity 
granted by the Norris-La Guardia Act * did not save the local union in such a case. 

‘The case is significant in the history of the antitrust statutes and their 
application to labor unions as a small island in the sea of labor union immunity. 
It demonstrates the compelling need for a comprehensive statute to define the 
circumstances under which antitrust policy shall apply to monopolistic activities 
of labor unions, 

Labor unions are powerful enough to coerce employers into agreements estab- 
lishing trade restraints which clearly would subject employers to the antitrust 
laws if they engaged in them alone. ‘The agreement in the Allen-Bradley case 
is an example. Under such circumstances, the Sherman Act offers no practical 
protection to an employer so that he need not agree or, if he has consented in 
the past under coercion, he need not carry out the agreement. 


National policy needs clarification as to unions 

Much of the immunity resulting to labor unions from the Norris-LaGuardia 
Act lies in the provision which excludes labor disputes from the operation of the 
antitrust statutes. 

The Supreme Court decision, in the Allen-Bradley case, indicated that unless 
some practical limitation to this exclusionary clause were implied, there would 
be virtual immunity. The Court acknowledged that a national policy did still 
exist in antitrust legislation under which the labor union in that case was also 
liable for the exercise of monopolistic power, along with the employers. 

The Supreme Court, in construing the provisions of the Norris-LaGuardia Act 
which prevents operation of the antitrust laws on labor disputes,* said that it 
recognized “its responsibility to try to reconcile” two different congressional 
policies : E 

“* * * one seeks to preserve a competitive business economy; the other to 
preserve the rights of labor to organize to better its conditions through an agency 
of collective bargaining.” Sng 

Thus, the Supreme Court set for itself the task of determining “how far 
Congress intended activities under one of these policies to neutralize the results 
envisioned by the other.” 
nt 

2 Capper-Volstead Act, 7 U. S. C. 291; U. S. Vv. Maryland and Virginia Milk Producers 
Association (179 F. 2d 426; cert. denied, 8338 U. S. 831); U. S. v. Borden Co. (308 U. S. 
188 (1939)). ; 

¢ tp z Hosier Company vy. Leader (310 U. S. 469 (1940)). A similar distinction was 
made in the Coronado Coal cases, 259 U. S. 344 (1922) ; 268 U. S. 295 (1925). 

5 At p. 296 

© ‘4 Uen-Bradley Company v. Local No. $ (325 U. S. T97 (1945)). See also U. 8S. v. 
Brims (272 U. S. 549 (1926)) and Hawaiian Tuna Packers v. International Longshoremen 
and Warehousemen’s Union (72 F. Supp. 562 (D. Hawaii 1947) ). 

7 I’nited States v. Hutcheson (312 U. S. 219, 236 (1941)). 

8 Allen-Bradley Co. v. Local No. 3, 325 U. S. 798, 806 (1945). 
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But one national policy, that of applying the antitrust laws to labor unions, 
bas not been implemented to any noticeable degree. Prosecutions of labor unions 
have remained, except for one short period, at almost zero, and they are not 
generally attempted. So cases do not come before the courts for a “reconcilia- 
tion” of the two policies deseribed above. 

In 1940 and 1941 the Justice Department undertook antitrust action against 
unions clearly engaged in restraining production or installation of improved 
materials and equipment. However, Federal courts were still unable to find and 
apply the antitrust laws to labor unions in the absence of clear and unmistakable 
statutory regulation, so the activity was very largely abandoned. 


Taft-Hartley Act inadequate in dealing with monopolistic union conduct 


The national chamber believes that the essential distinction urged by the 
Attorney General's Committee between normal or legitimate union activities and 
those activities which have a trade-restraint character, is valid. Statutory pro- 
visions regulating the former are properly a part of such statutes as the Taft- 
Hartley Act, while the latter regulations are properly classed as antitrust 
provisions. 

However, certain union activities have technical aspects which require that 
they be treated in both groups of laws. Yet they are treated with little effective- 
ness in the Taft-Hartley Act, and with virtually no effectiveness in the antitrust 
statutes. 

The best example of this fact may be found in the secondary boycott provisions 
of the Taft-Hartley Act. Clearly, a secondary boycott involves a restraint, 
attempted or actual, upon the manufacture, distribution, or use of a product. 

In 1947, when proposed amendments to the Wagner Act were before Congress 
for consideration, the House adopted a bill which included a provision described 
in a congressional report ® as “amending the Clayton Act so as to withdraw the 
exemption of labor organizations under the antitrust laws when such organi- 
zation engaged in combination or conspiracy in restraint of commerce where one 
of the purposes or a necessary effect of the combination or conspiracy was to join 
or combine with any person to fix prices, allocate costs, restrict production, 
distribution, or competition, or impose restrictions or conditions upon the pur- 
chase, sale, or use of any product, material, machine, or equipment, or to engage 
in any unlawful concerted activity.” 

In the conference committee this important provision was dropped. The omis- 
sion was explained by the committee in this way: 

“Since the matters dealt with in this section have to a large measure been 
effectuated through the use of boycotts, and since the conference agreement 
contains effective provisions directly dealing with boycotts themselves, this 
provision is omitted from the conference agreement.” 

The seriousness of this omission has since been disclosed : 

First, certain trade restraints cannot be dealt with effectively through second- 
ary boycott prohibitions, despite the fact that sometimes boycott power is used 
to effectuate trade restraints. For example, industrywide bargaining and strikes 
must be dealt with as specific abuses in the area of substantive trade restraints, 
without regard for the particular means used by the union to accomplish those 
ends in a given instance. 

Second, the history of the secondary boycott provisions in the Federal courts 
demonstrates clearly that they have been largely ineffective even in dealing with 
secondary boycotts. It is now common knowledge that six ® types of secondary 
boycotts have escaped these Taft-Hartley prohibitions. These six types are 
boycotts which involve— 

1. Coercion of employers. 
2. Coercion of agricultural and railroad workers. 
. Inducements to individual employees. 

. Hot-cargo clauses. 

. A roving situs. 

. Reprisals not in the course of employment. 


® See conference committee report. 93 Congressional Record 6380 (1947). 

1° Joliet Contractors Assn. Vv. NLRB, 202 Fed. 2d 606: Rabouin dba Conway’s Express v. 
NLRB. 195 F. 2d 906: Di Giorgio Fruit Corn. v. NLRB (1951), 191 F. 24 642: NLRB v. 
International Rice Milling Co., Inc. (1951), 341 U. S. 665, 95 L. Ed. 1277; Teamsters v. 
Pittshurgh Plate Glass Co. (1953), 105 NLRB 740, 32 LRRM 1350: Teamsters v. Schultz 
Refrigerated Service, Inc. (1949), 87 NLRB 502. 25 LRRM 1122: Sailor’s Union of the 
Pacific AFL v. Moore Dry Dock Co. (1950), 92 NLRB 547, 27 LRRM 1108. 
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Another example of a trade restraint which is not dealt with effectively in the 
Taft-Hartley Act are featherbedding practices. The law does not prohibit such 
an elementary form of featherbedding as exacting payment for service which is 
undesired, unnecessary, and wasteful. 

Still another important example is to be found in the national-emergency 
provision of the Taft-Hartley Act. No attempt was made in that law to deal 
decisively with concentration of power which makes possible industrywide strikes. 
The Taft-Hartley Act attempts only to alleviate for a period of 80 days the hard- 
ships and inequities of the strike effects, and does not attempt to deal with the 
union power patterns which caused the strike. 

The preemption doctrine developed by the Federal courts has directed labor 
disputes away from the States whenever the National Labor Relations Board 
exercises jurisdiction of a labor controversy. The effect has been to add to the 
immunity of unions developed by the Federal courts in interpreting the Norris- 
LaGuardia Act, so as to exclude almost all labor disputes from the operation of 
the antitrust laws. Asa result of the preemption doctrine, doubt now exists as 
to whether State antitrust laws can be effective to prevent trade restraints, except 
in the very limited area of jurisdiction now left to the States.” 


Industrywide bargaining 

When it reaches monopolistic proportions, the demand or the accomplishment 
by the union of industrywide bargaining presents an obvious problem for appli- 
cation of the antitrust laws. This is a clear-cut illustration of the inequity or 
double standard in our antitrust laws which prohibits monopolistic combinations 
on the employer side, but permits comparable power combinations on the union 
side. 

“Pattern bargaining”’—a better term than “industrywide bargaining”—has be- 
come a far more serious problem than in 1947. In the sellers’ market of war and 
defense work, it was relatively easy for smaller firms to follow the pattern forced 
upon them by the giant industrial unions who demanded a master contract for the 
industry along the lines of the contract secured from the largest companies in the 
industry. 

With the arrival of competitive conditions and a buyers’ market, the excessive 
costs of pattern bargining can force smaller firms out of business. Furthermore, 
giant unions have not hesitated to impose even tougher demands on small- and 
middle-sized companies unable to resist the tremendous economic power of the 
giant industry unions. The effect of such union tactics obviously has been to 
reduce competition, violating at least the spirit of our national antitrust policy. 
Yet, no redress appears available against this exercise of union economic power. 


Featherbedding practices 

An historic illustration of successful featherbedding practices was the cam- 
paign in 1942 by the musicians union to establish a ban on recordings which com- 
pletely halted the production of phonograph records. The Department of Justice 
brought antitrust proceedings ” against the union requirement that unneeded men 
be hired. The Supreme Court ruled that the Norris-LaGuardia and Clayton Acts 
protected this union activity on the grounds that this was a labor dispute over 
conditions of employment. 

In another example, the courts refused to apply the antitrust laws against a 
hod carriers’ union which struck to coerce an employer into hiring the same num- 
ber of men after he had started to use cement mixers as he had used before the 
installation of that equipment.” 


Secondary boycotts 

The evidence as to monopolistic practices in the area of secondary boycotts is 
substantial. In one instance,“ a union was successful in driving an employer 
out of interstate competition even though no economic interest of the union was 
served thereby. The union may have had a grievance against the employer which 
it satisfied by economic reprisal. 

Other current examples are those of technological restrictions and insistence 
on union label products. For example, in the construction industry, union gla- 
ziers refuse to install window sashes that have had the glass put in at the fac- 


"See Giboney v. Empire Storage Co., 336 U. S. 490 (1949). See discussion in the 
report of the Attorney General's Committee, at p. 298. 

U.S. v. American Federation of oan an 318 U. S. 741 (1943). 

3 U. 8. v. Carrozzo, 37 F. wore.2° (D. C. TIL, 1941), affirmed 313 U. S. 539 (1941). 


“ Hunt v. Cromboch, $25 U.S 1 (1945). 
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tory. The union insists upon glazing windows on the job. It is estimated that 
this adds from $50 to $80 in building costs to the average home. 

One of the most tragic types of monopoly practices and restraints of trade is 
the union-label secondary boycott. In this type, AFL workmen refuse to install 
a product because it has a CIO label or because it lacks a label. Or the refusal 
may be on grounds that the wrong AFL union made the product. 


RECOM MENDATIONS 


1. We urge corrective legislation to deal effectively with trade restraints py 
labor unions, first, in the public interest, and second, in the cause of equity for 
employers in order to eliminate the unconscionable double standard which im- 
poses no effective restraints on labor unions. 

National antitrust policy regarding labor unions should be clearly enunciated 
so that both Federal and State courts may effectively apply their respective anti- 
trust laws in the public interest and in the cause of equity for all groups in the 
economy. 

Such legislation should be clear and definite also in identifying, as prohibited 
abuses of monopolistic activities of labor unions, such abuses of economic power 
as: Industrywide bargaining, when it assumes monopolistic proportions; sec- 


ondary boycotts ; featherbedding practices. 

2. We consider necessary the amendment of the Norris-LaGuardia Act to 
limit the present exclusion of virtually all labor disputes from the operation of 
the antitrust laws, and to fix the standards of proof so that unions and union 
members who in fact engage in monopolistic practices may be held liable or 
restrained. 

3. We urge that procedures be established to permit employers to make timely 
reports to appropriate Government officials concerning coercive practices by 
labor unions in order that such officials may secure court injunctions under the 
antitrust laws. 

Mr. Sreee. The verbal summary that I will give you is from the 
notes that are before me, and I intend to cover to some extent, at least, 
every major phase that is in that written testimony, but I believe we 
will save time by doing it in that fashion. 

I think that for you to understand my testimony this morning it 
might be helpful to know just a little bit about my company and my 
background. 

I have been running this company in the capacity both as president 
and executive vice president for 11 years. Our products are largely 
lighting equipment for commerce and industry. 

We are what I would call either a small- or a medium-sized com- 
pany, having about 600 employees, about 400 of whom are hourly 
employees in the factory. 

We sell our products all over the United States through electrical 
distributors in the local metropolitan trading areas of the country, 
and there are about 450 to 500 such electrical distributors. 

Our company, incidentally, has been in business for 54 years, so it 
is not a newcomer. 

The United States Chamber of Commerce is for the American free 
competitive enterprise system and against monopoly and restraints 
of competition wherever they may appear. 

We believe that as much as any other single thing free competition 
has brought the economy of this country and the industrial capacity 
of this country to the position that makes it the very envy of the 
world. 

The national chamber yields to no one in its concern for the mainte- 
nance of our competitive system through sound antitrust laws fairly 
enforced. 

We also congratulate this committee in its determination to seek out 
workable criteria for the development of sound antitrust policy. 
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I believe that there is no question that the public policy of this 
country is against restraints of trade in all forms, al see problem 
lies primarily in our difficulty to identify many forms of restraints 
of trade or situations which could breed monopoly. 

There is no question as to the policy or the remedy when there are 
clearcut conspiracies to assign geographical areas or to restrain pro- 
duction or to fix prices and, sovaaels, the present laws have been 
effective in ridding the country of this kind of open restraint of trade. 

We believe that there are some misconceptions that have grown up 
over the years, there are in some quarters, at least, accepted as criteria 
in judging the existence of monopoly to restrain trade. 

We believe that it would be a mistake to continue to accept these 
criteria, and that it would be a mistake on our part today to avoid 
pointing them out to this committee. 

The criteria that we refer to are: (1) The issue of bigness alone, 
(2) the issue of industry concentrations, (3) the issue of mergers, 
and (4) the issue of price flexibility or the absence of it, which might 
be price uniformity. 

Now, on the issue of bigness, if we should be so foolish as to accept 
this criterion and to assume that extremely large companies must 
monopolistic, we must also accept the dangers involved in doing away 
with the many benefits that big business has brought to this country. 
One single example, and it is only one single example, are the large 
private funds that are spent by big companies on research. 

On the other hand, let us look at the basic fundamentals of business. 
There are two ways that a business can grow, externally or internally. 
In other words, a business can grow through acquiring other com- 
panies or by expanding sales and production in a single organization. 

Let us look first at internal expansion. 

A business gets big only by fulfilling the demands of its customers. 
Thus size may be thought of as a measure of this ability to compete 
with other businesses in meeting those same demands. 

To penalize size under the guise of promoting competition is truly 
self-defeating. A business gets big as a result of its success in meeting 
competition. 

The use of bigness as a criterion of monopoly may have some star- 
tling repercussions. Let us take a hypothetical industry in which one 
firm sees an opportunity to reduce costs and to expand production, 
to operate more efficiently so that it attracts more customers, its sales 
boom, and it rapidly grows in size. 

It might soon reach a level which, according to the antibigness 
theory, at least, would invite Government antitrust action. 

How could such a firm avoid the monopoly label and the antitrust 
action? Thatis very simple. It could avoid being called a monopo- 
list only by acting hike a monopolist. In other words, as it had the 
opportunity to grow by reduced costs and by expanded production 
and by new products, it could instead keep its prices up, limit its 
output and hold back new products. These actions would, of course, 
prevent growth, and these actions would be monopolistic. 

I believe that the industrial history of this country shows that busi- 
nesses, in general, do not behave this way. The Brookings Institu- 
tion’s study of Big Enterprise in a Competitive System, the film we 
are going to see later—and I want to quote one little statistic from 
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it, demonstrates this dramatically. Of the 100 biggest corporations 
of this country in 1909, nearly half were gone from the list by 1919. 

Of the list of the 10 biggest corporations in 1919, only 4 remained 
in 1949, 

The second issue that I would like to discuss, about which I think 
there is some question of misconception is the issue of industry con- 
centration. 

This misconception applies to those industries where the majority 
of production is in the hands of the very few or maybe one single 
corporation. But this situation is a misconception because effective 
wholesome competition is not limited to competition within an in- 
dustry, but rather, competition between industries, as well. With a 
rapid technological advancement that we have seen in this country 
in the last 30 years in the development of new materials, interindustry 
competition is a very potent factor. 

For example, today in the building industry, masonry walls must 
compete against not only wood but also aluminum and steel and 
coated steel, in colors, and glass and glass products, which were rarely 
used for wall closures 30 years ago or, in fact, even 10 years ago. 

When the Aluminum Company of America was virtually the sole 
primary producer of aluminum in this country, I maintain that it 
was not a monopoly. The forces of competition were faced by Alcoa 
constantly, and they had to constantly reduce the real cost of aluminum 
and to extend its use because it was vigorously competing against steel 
and copper and lead and zinc. 

The Cuamman. Did I understand you to say that the Alcoa com- 
pany was not a monopoly? 

Mr. Steere. Was not a monopoly, in my opinion. 

Mr. Keattne. Was not or is not now? 

Mr. Steeve. Was not and is not today. 

Mr. Keatrnc. Well, it is not today because the Government helped 
to put Reynolds and Kaiser into the business, and now from all I can 
hear Reynold’s and Kaiser’s practices with regard to these small 
aluminum extruders are more reprehensible than Alcoa’s ever were. 

Mr. Sreete. That may be, sir. I say that today certainly Alcoa 
is not the single primary producer of aluminum in this country, as 
a matter of fact, and for the reason that you state. 

The CHarrman. You stated in your statement that Alcoa was not 
and is not a monopoly. Now, is it not true that Alcoa was the only 
producer of aluminum in this country before the lawsuit brought by 
the United States Government ? 

Mr. Sreexe. That is right. 

The Cuarrman. And they were the only source of aluminum ingot 
or aluminum virgin metal ; is that not correct ? 

Mr. Streetz. That is correct. 

The Cuamman. Would you not say that is a monopoly ? 

Mr. Sreete. There is a question of the definition of “monopoly.” 

I am using the term of this presentation here, those forms of 
monopoly, really their actions, that make them contrary to public 


policy. 
They were a monopoly in that they were the only producer, that is 


true. 
I say, however, that they were not acting like monopolists, and were 
not restraining trade because they were every day facing the competi- 
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tion on an entire industry basis of other materials. There are some 
items in this film that illustrate this point very graphically. 

Mr. Keatrtne. What do you say about the present three aluminum 
companies restraining competition? Do you know anything about 
that picture at all? 

Mr. Sreexe. No, sir; I am afraid I do not. 

I agree with you that the competition was largely created not by 
the investment of private capital but certainly with the great assist- 
ance of public funds and public agencies. 

Mr. Keattne. Well, I can tell you I am very much disturbed about 
the stories that come to me about this aluminum industry. I happen 
to have personal knowledge of one small company that has tried to 
get some aluminum, and Alcoa, I will say, treats this company quite 
fairly, but it has not been able to get anything from the other two 
companies, Kaiser or Reynolds, unless it buys their finished product. 

There is plenty of that for sale, but these companies are shuttin 
them off from getting any material to use themselves, and I am tol 
there are 110 of these small extruders that are encountering very great 
difficulty. 

I do not have the reputation for attacks on big business, as such, or 
opposing big business as such. But I am very much disturbed by this 
situation, and I think it is high time that big business woke up to the 
fact that its future in this country depends on showing a little regard 
and concern for the smaller enterprises. 

I recognize all that the bigger entities have done and are doing for 
our economy, and the great employment they are creating for people 
allover. But I am greatly concerned about this aluminum situation. 

The CHarrMAN. You see, you have a situation in the aluminum 
industry where the only three producers of the metal are al 
fabricators. 

Mr. Sreete. Yes, sir. 

The Cuarrman. And, of course, that means that when aluminum 
gets scarce they husband unto themselves as much aluminum as possi- 
ble, and give the least possible amount to their competitors, especially, 
the small fabricators of primary aluminum. These fabricators, be- 
cause of their being starved for an adequate supply of aluminum, are 
gradually dying on the vine. 

Recently when the Office of Defense Mobilization agreed, in order to 
alleviate the aluminum shortage, to allow some of the stockpile to 
go into industry, most of it went to the three manufacturers of the 
virgin metal, Alcoa, Kaiser, and Reynolds. Because of the insistence 
of a number of Congressmen, including the distinguished gentleman 
from New York who has just spoken, Mr. Keating, and myself and 
others, the Office of Defense Mobilization insisted that some of the 
aluminum from the stockpile should go to the independent users of 
virgin aluminum. 

Well, some of it did go to them, but beyond the amount that was 
taken from the stockpile, the three manufacturers again husband unto 
themselves practically all the aluminum. 

Therefore the little amount of aluminum that was going to the 
independents was completely stopped other than the stockpile amounts ; 
so all the independents are getting now is a limited amount of 
aluminum out of the stockpile. 
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That is most reprehensible. You will get a situation eventually 
where the manufacturers of the virgin metal will make everything 
from the ingot down to the aluminum nail, and there will be no inde- 
pendent fabricator left, and they will have—I cannot call it monop- 
oly—but an oligopoly, beyond question; and that is what we are very 
much concerned about. 

But, to get back to aluminum 

Mr. Keating. May I just say a word at this time? 

Mr. Steele is speaking as a representative of the United States Cham- 
ber of Commerce, are you not ! 

Mr. Sreee. Yes, sir. 

Mr. Kearrne. I did not mean by any of my remarks to be in any 
way critical of you personally or of the United States Chamber of 
Commerce. 

But I would like to say this: I think the United States Chamber of 
Commerce and other chambers of commerce could perform a great 
service if they would bring the pressure of their influence to bear 
upon big companies or small companies—but it is usually a problem 
with big companies—which engage in the practices which apparently 
these aluminum companies are engaging in, because it is destructive, 
in my judgment, of the very things that we are trying to do in this 
country, and in which you and I believe. That gets me back to the 
statement I made in my opening remarks in these hearings, that 
unless business takes hold of some of these problems and cleans 
itself up from inside, then the inevitable result is that the Govern- 
ment is going to come along and step in and encroach upon areas of 
private enterprise which I should hate to see happen. 

I am a great believer in private initiative, the private initiative 
principle. It is the keystone of my life ever since I worked in a 
little grocery store, and I believe in that. 

I am greatly worried over such practices as have been apparently 
engaged in by these aluminum companies. 

Mr. Steere. Mr. Keating, I agree wholeheartedly with what you 
say. 

The Cuamman. I cannot let you get off the hook there, sir. 

Mr. Streetz. I am going on 

The CHamrman. You say Alcoa was not a monopoly. Of course, 
you know you had a court decision which in emphatic terms said that 
Alcoa was a monopoly. 

Mr. Sreeve. Well, I will agree with you, sir, that Alcoa was a 
monopoly, at least in respect of the fact that it was the sole primary 
producer of the material. There was only one place you could buy 
and that, to me I guess, is a monopoly. 

I am saying that it was not restraining trade by area allocatio 
by fixing of prices at the consumer levels, and it was, because it coul 
not afford to, facing competition every day with other materials, 
steel, cooper, zinc, and so on. 

The CHarrman. Did you ever read the decision of the court in the 
Alcoa case? 

Mr. Sree.z. No, sir. 

The CHamman. You might read there that they did all and 
sundry to keep new producers out of the field. Wouldn’t you call 
that a monopolistic practice? 
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I suggest that you, as a very distinguished representative of the 
United States Chamber of Commerce, become familiar with that 
case. 

Mr. Keatrne. It is a long decision. 

Mr. Streetz. I know it, I know it is, sir. But I would like to 
say, Mr. Keating 

Mr. Keatrna. It is in 148 Federal 2d, I am told. 

Mr. Sree.e. I am always at a disadvantage when I am appearing 
on a subject that is related to law since I was not trained as a lawyer, 
but as an engineer. 

I think, however, what I am attempting to give you today is not—— 

The Cyatrman. I know what you are driving at. You are just 
saying that aluminum has to compete with other metals. 

Mr. Sreete. And always has had to. 

The CxHarrman. In your view competition is not completely 
obliterated, even if Alcoa were a monopoly, and had a monopoly in 
the particular metal. But if that were so and if we would excuse 
those kinds of monopolies, —s United States Steel, instead of 
having a pretty good hold on the steel production today, got 100 per- 
cent of the steel production and absorbed Bethlehem, Youngstown, 
Armco, and National Steel. Because steel is competing with another 
metal, would you say that that should give immunity to United 
States Steel if it created such a monopoly ? 

Mr. Streetz. No, sir. I would say, of course, I think our country 
is better off with a variety of steel producers, fundamentally ; but even 
taking your hypothetical assumption that we got back to only one 


basic steel producer in this country, that whether it was an undesir- 
able situation or not with va to the restraint of competition, 


would depend entirely on how they acted in that field. 

Having the power to act is one thing. Actually acting as a monop- 
olist or to restrain trade is another. 

The CHatrmMANn. It would be most undesirable—you see what 
happened in England? 

Mr. Sreere. Yes, sir. 

The CuatrmMan. Where you had these cartels and these combina- 
tions, it was a very simple matter for the Labor Government, when 
it was in power, to nationalize the steel industry. 

Mr. Sree.z. That is true. 

The Cuarman, That is the thing we are seeking to forfend against. 
I think we members on this committee are among the best protectors 
of big business that we have in this country in the sense that we are 
trying to prevent nationalization and socialization, which happened 
in England. The more you go down the road to combinations, 
mergers and cartelization, the more you have industries enveloped 
by one firm or entity by a few firms or entities, the nearer you approach 
socialism. 

I think Mr. Keating expressed the same idea in different words, 
and that is what we are concerned about. 

We do not want socialism; we do not want nationalization. But 
it strikes me from what you say that if you allow monopolization by 
one firm of a particular metal or of a particular industry, it would 
be the easiest thing in the world when a crisis comes, some difficulty 
arises, or some huge scandal develops, for the Government to step 
in as the result of public hue and cry and just take over. 
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Mr. Sreere. I agree with you that it would be easy. 

What I am saying is that the bigness, as such, even the sole producer 
as such, is not necessarily restraining competition. It depends on 
how they act. 

Now, the steel cartel in England to which you refer, they were 
acting to restrain trade, there was no question about it; they were 
restraining trade. 

I say that Alcoa and, possibly incorrectly, but I say Alcoa certainly 
is not now, and that any corporation or any small numbers, just 
because they dominate a market or are the sole producers, do not 
necessarily restrain competition. 

Certainly I agree with you that it puts them in the position so that 
they could, but I think the issue here is that bigness alone is not 
a restraint of competition. 

I would also say to Mr. Keating that I certainly agree with what you 
said, and not for one minute would I say that there are no restraints 
of trade in this country or that all business in this country is acting 
correctly, even under our present antitrust laws, and in the public 
interest. 

I do believe so, and I get this in my own experience, dealing with 
large corporations, both us a supplier and as a customer, that, by 
and large, the big corporations in this country feel exactly as I do 
and exactly as you do with respect to the preservation of the free 
competitive system. 

Mr. Kratrne. I think it is fair to say that that is true. Most of the 
enlightened businessmen that I encounter do feel that way. I think 
there is an obligation incumbent upon them to try to convert the 
“bad boys,” the few “bad boys” who cause generalized attacks upon 
big business, as such. 

Mr. Streetz. I agree with you. 

Mr. Krattne. They will be performing a great service for the very 
institutions they are promoting if they were able to take hold in 
some way of the situations, and to take hold of them before the 
Government steps in. 

Mr. STEELE. Yes, sir. 

The CHarrMaNn. Proceed. 

Mr. Steere. I would like to turn now to the issue of mergers. 

It is my belief that the great bulk of mergers between companies, 
including companies in direct competition with one another, has 
actually extended competition rather than limited it. 

Unfortunately, in using the merger criterion, the public often 
fails to ascertain whether the merging companies are, in fact, directly 
competitive. Sometimes they are, to be sure. But on many occa- 
sions companies that are thought to be in the same industries are 
actually noncompetitive as to price. 

For example, the electrical manufacturing industry is made up 
of many hundreds of large- and medium- and small-sized companies 
producing products in at least 80 different identifiable product classi- 
fications; and yet all would be labeled “electrical manufacturing.” 

Recent acquisitions through merger have produced a greater per- 
centage of increase in the assets of smaller firms than of the larger 
firms. 





1670 ANTITRUST AND MONOPOLY PROBLEMS 


This would suggest that competition has been increased rather than 
decreased through a weakening of a relative position of the biggest 
companies in a particular industry. 

May I illustrate from my own experience this question of com- 
petition and noncompetition. I will try to keep it as understandable 
as possible, and yet as brief as possible. 

Even within a product classification in electrical manufacturing 
as I told you, we are in the lighting business, and yet even there 
there are at least four noncompetitive product classifications. For 
example, there are industrial lighting equipment, commercial light- 
ing equipment, which are stores, offices, and schools; floodlighting 
equipment; and street lighting equipment; and they are all different 
products. 

Now, a couple of years ago it was not a merger, but we purchased 
the assets of another company, which was also in the lighting business. 

The effect would have been the same if it had been a merger, of 
course. We were primarily, for years, in the industrial lighting busi- 
ness. This firm, whose assets we purchased, was primarily in the 
commercial lighting business. 

Now, I say, and we certainly over the years had gotten ourselves to 
a position of prominence in the industrial lighting business—we had 
done some work in commercial lighting, primarily school lighting, as 
a specialty. 

That merger or that purchase of assets, to me, extended competition 
rather than limited it, because we, being the larger element, were able, 
with both the administrative experience and knowledge in the field, 
selling, engineering, and so on, to increase potentially, at least, the 
sales of that former company, which was out of business and, therefore, 
reduce the proportion of the total market that leaders who were already 
in the business may have commanded. 

Now, I think there is a great deal of that. Mergers, of course, occur 
for all kinds of other reasons. 

The Cuarrman. Of course, I do not think anyone at this side of the 
dais would say he was opposed to mergers as such. 

Mr. Sreete. That is right. 

The Cuatrman. It is only the question of what types of mergers 
there are. Some mergers are very beneficial to the economy of the 
Nation. I can cite to you many more than you have indicated ; and we 
would thoroughly approve of those types of mergers for many and 
good reasons. 

But we have passed a statute, which I helped sponsor, amending sec- 
tion 7 of the Clayton Act, which provides that where the merger may 
substantially—the word “substantially” is very important—substan- 
tially lessen competition in any section of the country, it shall be a 
violation of the law; and the words “any section of the country” are 
very significant words also. 

It does not have to mean substantial lessening of competition in the 
whole country or even ina whole State. It can be a lessening of com- 
petition substantially in any given area. 

Now, if the merger falls within the four squares of that prohibition, 
I take it you would not say that that merger is well founded; am I 
correct in that? 

Mr. Steere. I could hardly help but say that, Mr. Chairman, be- 
cause I do wholeheartedly believe that the preservation of free com- 
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petition in this country is the important thing. When a merger is for 
the purpose of placing the combined resultant company, let us say, 
in the position to limit competition that, I would agree, is contrary 
to public policy. 

think the thing I am pointing out is, and I am directing this pri- 
marily to a eo misconception, that all mergers are pre 93 to be 
tending in the direction of a limitation of competition; and 1 know 
you do not understand it that way. 

The Cuairman. Certainly the members of this committee have no 
such feeling, no such view. 

Mr. Sreete. That is right. 

I used this only as an example of my own; of course, it is a very low 
level example, without any question. 

The industry, however, is characterized by a very large number of 
very small companies, and is peculiar in that respect. Relatively, I 
would say that it was the kind of a situation that is pretty common in 
American industry. 

The CuHarrMan. It is a very good industry, and maybe because it 
has so many small companies and, therefore, is able to draw upon the 
resources and ingenuity of so many people that it has grown to be a 
wonderful and great industry. 

Mr. Sreexe. I can certainly tell you, Mr. Chairman, that it is com- 
petitive. 

I would like to turn another criterion 

The CuarrmMan. Before you leave mergers, I think on page 7 of your 
statement—if you will turn to page 7 you make the following assertion, 
right below the middle of the page: 


The recent mergers have been efforts of smaller companies to strengthen their 
competitive positions (for example, through better access to national markets), 
and to diversify their products. Another important factor has been the high 
tax rates, and as a consequence the tax gains which may be achieved through 
merger. 

These acquisitions have produced greater percentage increases in the assets of 
smaller firms than of larger firms. This would suggest that, competition has been 
increased, not restricted, through a weakening of the relative position of industry 
leaders. . 


I would like to have counsel read portions of a report sent to this 
committee and to the Members of Congress by the Federal Trade 
Commission dealing with mergers. I take it that you have read that 
report ¢ 

Mr. Streeter. I believe the report was just issued last Friday. I have 
read some small parts of it, but I have not really had time to study it. 

Mr. Materz. Let me read, Mr. Steele, from page 42 of the Federal 
Trade Commission merger report : 


Table 2 shows that of an estimated 2,091 recorded acquisitions— 
that was during the period from January 1, 1950, to July 31, 1954— 


in approximately 476 instances the acquiring company is known to have had as- 
sets of $50 million or more, and in approximately 532 instances the acquiring 
company is known to have had assets of between $10 million and $50 million. 
Those companies valued at not less than $10 million appeared to have made nearly 
half the recorded acquisitions. 

The fact of economic significance, however, is the very considerable number 
of acquisitions by large companies. Were all acquisitions known to the Com- 
mission, the proportion made by small companies would have heen much higher 
than the statistics indicated. The fact that acquisitions by small companies are 
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more numerous, however, should not obscure the fact that greater economic sig- 
nificance generally attaches to acquisitions by large companies. 

Now, turning to page 48 of the Commission’s report: 

The advantage most frequently identified among acquisitions recorded by the 
Commission is an increase in the acquirer’s capacity to supply a market that it 
was already serving. An estimated 804 of the 2,091 acquisitions contained this 
feature. Of an estimated 539 acquisitions of part of a company’s assets, about 
252 or nearly half included facilities to supply markets already served by the 
acquiring company. 

The amount by which additional capacity to supply old markets exceeds in 
frequency the next most common advantage was not as great in acquisition of 
whole companies. Nevertheless, the difference in frequency appears to be larger 
than would result through chance of acquisition of whole companies. Approxi- 
mately 553 or nearly 1 in 3 eliminated a company that was at least a potential 
competitor both as a buyer and as a seller. 


And the final excerpt, is at page 57 of the Federal Trade Commission 


report: 

Approximately 2,100 mergers of business acquisitions in manufacturing, mining, 
trade, and in service industries that are in interstate commerce were recorded by 
the Commission during the first 43 months under the Antimerger Act of 1950. 
These acquisitions were made by about 1,350 companies. Approximately 1,000 


companies made 1 acquisition each. ; 
According to the Commission’s records 11 companies each acquired 10 or 


more properties, either directly or through companies that they, in turn, 
acquired. Thirty-five companies were recorded as the acquirer of between 
5 and ¥ properties. Companies with assets known to be at least $10 million 
are referred to in this chapter as large companies. They made approximately 


1,000 acquisitions. 

It is very likely that over 100 of these were properties valued at $10 million 
or more. From one-third to one-half the remainder were of properties known 
to be worth $750,000 but not known to be worth $10 million. Such companies 


and properties are referred to in this chapter as medium sized. 

Of those advantages of acquisition to the acquirer which could be identified 
by the Commission often enough to justify statistical treatment, by far the 
most frequent type was additional capacity to supply a market already supplied 
ay Sa acquirer. This type of advantage was observed in two acquisitions out 
ol Dve. 

Now, the questiqn is this: How do you square these statements from 
the Commission’s report with your statement which the chairman read 
at page 7? 

Mr. Streeter. Well, for one thing, there are two different periods 
involved. This report which was, as you know, published, I believe, 
on Friday 

Mr. Maerz. It covers the period from 1950 to 1954. 

Mr. Sreeve. It covers the period from 1950 to 1954. 

ae statement covers the period from 1940 to 1947; that is one 
thing. 

In the second place, as I understand the Federal Trade Commission 
report to which you refer, the assets, and the determination of 
whether large or small companies are involved in mergers, is based 
on the assets of the acquiring company. 

Mr. Maerz. As well as the acquired company. 

Mr. Steete. Yes, but is not the limitation as—entirely apart from 
an extension of capacity to serve in an area where they already were 
serving 

Mr. Materz. Yes. 

Mr. Sreere (continuing). Is it not true that the numbers which 
you give and the statement that it is the large companies that are 
involved in mergers, that it is the assets of the acquiring company as 
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opposed to the acquired company that is the basis of the statistic? 
I have been so informed. I am not certain, and, as I say, I have not 
had a chance to read it. 

Mr. Matetrz. Would you say, Mr. Steele, that the trend of merger 
activity that has occurred from 1950 to 1954 has changed? You 
cover the period 1940-47—and you say that during that period there 
was no significant elimination of independent competing companies. 

On the basis—— 

Mr. Sreeze. Right. 

Mr. Materz. On the basis of this Federal Trade Commission report 
covering the period 1950-54, do you think a significant change in that 
respect has occurred? 

Mr. Sreexz. I think it is very well worth while inquiring as to 
whether a significant change has occurred. I again would not say 
that simply the fact that there has been an increase in mergers involv- 
ing larger companies, on the one hand, or even 2 out of 5 of them 
involving companies already serving in the same area, does not neces- 
sarily imply a limitation or let us say, insist upon a limitation of free 
competition. I think that it is very worthwhile to study the ques- 
tion. 

The Cuarrman. Of course, the Federal Trade Commission report 
begins at the time of the passage in 1950 of the Celler Antimerger Act, 
and that may have had some effect upon those who were merging. 

Mr. Sreee. That is perfectly possible. 

The Cuarmman. So it may be that the pattern has been changed 
in the way that you indicate, and in the way that the Federal Trade 
Commission indicates, 

Mr. Sreeve. You see, I think there is a difficulty, and again please 
forgive me, not having had a chance to read it—I have a job of run- 
ning a business in addition to appearing as a witness for the United 
States Chamber of Commerce, and there have only been 2 days that 
this has been available to me, and I know I should be completely in- 
formed on this Federal Trade Commission report, and I know I 
should have done it. 

The Cuarrman. You are doing very well; do not minimize your 
importance. 

Mr. Sresve. Thank you, Mr. Chairman. 

What I was about to say was that I believe some of the statistics on 
which the industry character of these merging companies are based are 
not necessarily along specific product lines. 

Now, I believe—and take my example of the electrical manufactur- 
ing industry, with which I am perfectly familiar—you see it is per- 
fectly possible to say even in the little example that I gave, here is 
a company buying the assets of another company that is in exactly 
the same industry, the lighting industry; but one was in one-half of 
the lighting industry and the other was in the other half. Certainly 
there is no restriction of free competition. 

Now, I think the same thing is true in things even like automohjiles. 
General Motors is in the automobile business, and primarily in the 
automobile business. 

But they also manufacture locomotives, they also manufacture 
major household appliances, and they are important factors, certainly 
in both of those fields, but do we think of the total assets of General 
Motors, and statistically, is a report like this in a similar circumstance, 
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based upon the total assets of that company or are those assets devoted 
to the competing action, directly competing industries that we are 
talking about? 

Now, I know lots of mergers that have taken place in the electrical 
manufacturing industry, and both with electrical manufacturers and 
for a lot of reasons, certainly apart from restricting — or 
simply because they were along lines of noncompeting products. 

The Cuatrman. I read this Federal Trade Commission report very 
carefully. I do not think that the smaller companies did much to 
strengthen their competitive position. I think it was just the reverse. 
It was the larger companies seeking more control of competition. 

But I would like to ask you this, Mr. Steele: You mentioned before 
two types of growth: one from within and one from without. The 
one from without was by merger. 

What evidence have you of firms that have grown big without 
merger—leave out Ford, which did grow big without merger—but 
what other concerns can you mention that grew big without merger? 

Mr. Streetz. Well, of course, I think that “big” 1s a fairly relative 
time. I think that the Benjamin Electric Co. grew big without merger. 
We grew from a total capital investment of $2,500, virtually half of 
it being in the valuation of patents in 1901, to something over $5 
million 35 years later. 

The Cuarmman. That is very creditable, and I hope we have more 
like you. 

Mr. Sreete. I think there are thousands of examples like that. 
If you mean by “big,” you mean giant industries—— 

The CuatmrMan. I mean monolithic industries. For example, in the 
Federal Trade Commission report we have the following: 

“Foremost dairies was the most active,” according to the report 
of the Federal Trade Commission, and they acquired 42 companies 
in the period 1948-54. The Mathieson Chemical Corp., came next, 
and they acquired 18 companies; Borden Co. acquired 17, and prior 
thereto they probably acquired more than 50; the Food Machinery & 
Chemical Corp., 14; H. K. Porter Co., 13; Burlington Mills, 12, and 
I am sure that prior to that date, 1948, they acquired many more; 
American Marietta Co., 12; American Machine & Foundry, 11; Ekco 
Products, 10; Pressed Steel, National Dairy, McGraw Electrical Co. 
each acquired 8; and there are many, many more. 

So we have these very, very large companies that seem to have made 
it a practice of acquiring companies so that they could grow from 
without rather than from within. 

Mr. Streets. That is right. 

Of course, I believe, Mr. Chairman, that I am not actually saying 
that one system of growth is better than the other, but what I am 
trying to point out is that either size and even giant size that got 
that way by internal growth or by external merger, is not of and by 
itself necessarily a limitation of competition. 

The CHairman. What I can discern is that the company usually 
grows from within, and then when it gets to a certain size, it has a 
jealous desire to get bigger and bigger, because it wants to meet the 
size of other giants, and then it starts to merge and buy, and in that 
way it grows. The growth has been more from without rather than 
from within in big companies. 
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Mr. Sreriz. I think the growth has been more from without. 

The Cuarmman. When I use the word “big” I mean—— 

Mr. Sreete. Giant. 

The Cuamman. Mr. Keating says gargantuan companies. 

Mr. Sreete. I agree with you. It has been. 

Again, I know many of these companies that you mentioned; I am 
either a supplier or a customer of many of them. I know in some 
cases some of the facts of some of the mergers; and, again, I say 
that is is not the only motivation. The only motivation, of course, 
is not the desire to restrain trade or to limit competition, nor is it a 
desire to be as big as your next-door neighbor or as somebody else, 
even in another industry. 

There are a lot of other reasons for merger that have to do with 
the efficiency of administration expenses, of selling expenses, of paral- 
lel channels of distribution, the more efficient utilization of it, of even 
the requirement to supplement top management in cases where there 
may be a failure to provide succession by a management development 
program which has existed. 

The Cuairman. Forgive the use of another word, it is rather un- 
usual, it is called megalolatry. Megalolatry is the cult of the bigger 
the better ; and I think they want to get bigger, and they think, there- 
fore, they are better by merging by acquiring other companies. 

Mr. Steere. I have read the word before, and without question 
there is some of that. 

My point is that bigness, whether through internal growth or exter- 
nal merger, is not of and by itself necessarily a limitation of 
competition. 

Mr. Matetz. Mr. Steele, do you regard it as desirable or undesir- 
able from a public policy standpoint if a substantially competing, 
strong independent corporation is acquired by another corporation? 

Mr. Sreetz. I beg your pardon? Acquired by what? 

Mr. Maerz. By another corporation. 

The CuHairman. Would you read the question, Mr. Reporter. 

(The question was read by the reporter.) 

Mr. Steere. Well, again, I believe that the question as to whether 
it limits free competition or not—in other words, how the corporation 
acts, what are the purposes of the combination, are the important 
questions, not the relative standing of the competing companies, as 
such, in a particular industry. 

Mr. Matetz. Do you regard it as significant or not significant that 
an independent competing firm has been eliminated as a result of an 
acquisition ¢ 

Mr. Steere. I certainly would agree with you that it is worth 
investigating. I do not believe that it is significant of and by itself, 
no. 
Mr. Matetz. You do not think it is significant of itself? 

Mr. Srerte. No, sir. 

I think it depends entirely upon the industry. Let us say we are 
talking about an industry that has only five producers, and the leader 
and the second one merge. 

Now, they are undoubtedly then—that resultant company has placed 
itself in the position to tend to restrain competition. But I do not 
believe that you could say that just because they merged they do 





1676 ANTITRUST AND MONOPOLY PROBLEMS 


restrain competition. I think they continue to have the competing 
interindustry forces to encourage competition, and you continue to 
have another element of the same industry. 

The Cuarrman, Mr. Rodino? 

Mr. Roprno. What usually has happened in those cases or what have 
been the facts since these companies have acquired other companies? 
Has it not been restraint of trade? Has it not been actually to effect 
monopoly? Is not the question on which you are now expressing 
your belief—what are the actual facts ? 

Mr. Sreete. Well, I presume the record of the antitrust cases, the 
Federal Trade Commission antitrust cases, gives us that answer. I 
do not happen to know the statistics. 

My point is simply that I think the question should be what is the 
actual effect on trade, on free competition. 

Mr. Rocers. What part would you attribute to modern technology 
and the maintenance by large corporations of experimental labora- 
tories as a factor requiring competing companies to desire to merge? 

Mr. Sreete. Well, I believe there is some of that. In other words, 
a smaller company that has done nothing in the way of research, 
particularly in the newer materials or in the newer technologies—— 

Mr. Rocrrs. Well, are we not in that stage of business development 
at the present time where the larger companies, because of their 
financial ability, can expend large sums to develop modern techniques 
which are protected through patents, then are not available to com- 
peting companies; and the competing companies, in order to stay in 
business, no doubt, would desire to merge and protect their investment ? 
Is there—— 

Mr. Streetz. I would say this, and I know of some of this from my 
own experience: It is true that the large companies, of course, spend 
larger funds in dollars on research and development. 

However, there are all kinds of agencies for research that are avail- 
able to small manufacturers, and are being used in increasing num- 
bers today by smaller manufacturers. 

I know of the Armour Research Foundation of Chicago, associ- 
ated with the Illinois Instituteof Technology, which we have used on 
many occasions, used for primary fundamental research, and we are a 
company that employs only 22 engineers on product development. 

I think that is an offset. Certainly, sometimes the exposure, the 
ability to use a research laboratory, might be one of the incentives 
for merger of a smaller company into a larger one. I do not believe 
that it is the only way, however. 

Mr. Rocers. You cannot envision that in the future, because of the 
fact that the larger companies may have a better laboratory, so to 
speak, and can develop technology, these companies may have com- 
plete control of, for example, your own field, the electrical industry ? 

Mr. Streetz. For example, there have been at least 2, and maybe 3, 
very large companies in the electrical manufacturing industry. 

Mr. Rogers. Yes. 

Mr. Steere. And, to some extent, in specifically the lighting part of 
the electrical industry and, as I say, there is no industry in this country 
that is more competitive than the lighting industry, even though you 
have these giants spending millions and millions on research. 
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Mr. Rogers. You think that our system is so geared that even com- 
petitors may find the same methods or better methods as the large 
companies do with these experimental laboratories ? 

Mr. SrekExe. I think to some extent, yes, sir. 

I believe that it is not necessarily—certainly large companies are 
not the only ones who are doing research and development in new 
materials and new fields. I think there is an incentive for smaller 
— to do it simply because there is so much progress being made 
today. 

The Cuarrman. I have probably been an offender in asking too 
many question, but time is fleeting, and I want you to complete the 
résumé of your statement so we can view the picture. 

Mr. Streetz. Well, all right. Thank you very much, Mr. Chairman. 

I would like to turn now to the criterion of price flexibility or, let 
us say, price uniformity on the other side. 

It is another antitrust criterion sometimes suggested. We some- 
times hear that a similarity or uniformity of prices charged by com- 
petitors is satisfactory evidence of collusion and restraint of com- 
petition. 

I believe that this is a complete misconception. When competitive 
forces are allowed to operate unhampered, all suppliers of a given 
product or service substantially equal, as far as function or utiliza- 
tion are concerned, are almost compelled to charge equal prices. 

Price uniformity, therefore, is an indication of vigorous competition 
in many lines, and not of collusion. 

I would like to describe this from my own personal situation, but 
in the interest of saving time, I would like to skip it, and maybe some 
of you would like to come back to it. 

n a highly competitive industry, many manufacturers will tend to 
provide a series of minor improvements in quality at the same price 
in order to meet competition. Such a practice is just as beneficial to 
the competitive economy and to the consumer as lower prices are for 
the same product. 

The CHarrman. You would not call this kind of price conformity 
legal, where you and 5 or 6 competitors meet at a country club and, in 
the conversation, say, “Well, I am going to charge thus and so for a par- 
ticular product,” and your competitor will say, “Well, I think I will 
charge the same,” and there results sort of a tacit agreement among 
yourselves? Would you say that is legal? 

Mr. Sreete. I certainly would not, Mr. Chairman. I think that is 
entirely illegal. 

We believe there are certain fundamental objectives in a funda- 
mentally competitive system, and they should serve as the primary 
basis in maintaining antitrust policy. 

Some of these fundamentals are the following: (1) The unhampered 
introduction or the ability to introduce new and improved products 
without restriction; and (2) the unhampered introduction of new 
and improved methods of producing established products at lower 
costs; (3) the freedom of access to a market for new and improved 
products; and (4) the natural tendency for businessmen to seek in- 
creased production rather than be restricted in their production as a 
means of maximizing the total profits from their own company’s 
operation. 
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Outright price-fixing, boycotts, conspiracies to divide markets or 
control production are not consistent with these basic fundamentals 
and should, of course, be promptly prosecuted. 

Individual cases which are not so clear-cut must be decided with 
the basic goals in mind. 

It is apparent to me that there are other areas where actions in 
restraint of trade are going on today with results as devastating to the 
present free competitive system as the obvious abuses of the 1890’s in 
the area of direct price-fixing, allocation of markets, and so on. 

I am going to talk about monopolistic practices by labor unions, and 
I want you to understand, and I am making this statement, I believe 
wholeheartedly in the good that has come to the economy of this 
country through the efforts of labor unions. 

I am by no means antilabor in any respect. I believe that their 
proper function of organizing employees, workingmen, and women 
together for the purpose of collective bargaining over wages, hours, 
and working conditions, has been a benefit to the economy of this 
country. 

However, I believe that the immunity given to labor unions under 
the antitrust laws permits some labor unions to enforce monopolistic 
ere to an extent that a serious discrimination exists in favor of 
abor unions and against businessmen. 

Trade is as effectively restrained by some monopolistic practices of 
Jabor unions as it ever was by businessmen, and it is just as damaging 
to the competitive system and, equally contrary, to the public interest. 

The CHarrman. On page 16 of your printed statement under the 
heading of “Antitrust Immunity of Labor Unions” you have the fol- 
lowing—have you got the page there? 

Mr. Streetz. Yes, sir. 

The CHarrMan (reading) : 

The combination of the Clayton and the Norris-LaGuardia Acts has established 
a virtual immunity for labor unions in the area of monopolistic and abusive 
restraints on competition. This antitrust immunity is particularly unjustifiable 
in the light of the very substantial statutory protections which unions enjoy in 
the field of labor law itself. 

It is significant that the Attorney General’s report on page 299— 
that is, the Attorney General’s National Committee to Study the Anti- 
trust Laws—has this to say: 

Summing up, our analysis of these “three ‘interlacing statutes’ ”’ suggests that 
commercial restraints by unions may be yulnerable to antitrust proceedings: 

(1) Where the union engages in fraud or violence and intends or achieves 
some direct commercial restraints ; 

(2) Where the union activity is not in the course of a labor dispute as defined 
in the Norris-LaGuardia Act. Construing this statute, the Supreme Court has 
recognized “its responsibility to try to reconcile” two “declared congressional 
policies.” The “one seeks to preserve a competitive business economy ; the other 
to preserve the rights of labor to organize to better its conditions through an 
agency of collective bargaining.” Accordingly, its task is in each case to deter- 
mine “how far Congress intended activities under one of these policies to neu- 
tralize the results envisioned by the other.” Accomplishing this task may re- 
quire giving content to the Norris-LaGuardia Act’s general definition of “labor 
dispute.” We have noted that recent decisions suggest that courts may infer 
“congressional intent to apply antitrust to those labor activities, not sanctioned 
by the Taft-Hartley Act, which aim at direct commercial restraint.” 


(3) Where a union combines with some nonlabor group to effect some direct 
comme” cial restraint. 
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So apparently there is disagreement between your version of the 
Clayton and Norris-LaGuardia Acts as being a virtual immunity for 
labor unions, and the opinion of the Committee set up by the Attorney 
General. 

Mr. Sreete. Well, I believe that as I go through the rest of this 
summary, Mr. Chairman, we will find an area of agreement. I think 
that we are talking about the same thing. 

I recognize one point of immunity, and if I may finish this, we can 
come back, and if I have not answered the question, we will go back 
into it again. 

We have a situation today where labor unions enjoy practically 
complete immunity from the antitrust laws, and furthermore, have 
very substantial statutory protection under the Taft-Hartley Act. 

We believe this kind of double protection is unnecessary. 

The CuHatrman. When you say they have complete immunity, I 
just read to you where they have not got complete immunity. 

Mr. Sreee. | am talking on a practical basis, and I will give you an 
illustration in a moment which will show you how I think they do 
have complete immunity, at least in the area of secondary boycott. 

Mr. Matetz. Mr. Steele, do you agree with the analysis of the stat- 
utes by the Attorney General’s Committee which the chairman just 
read. 

Mr. Steere. Well, yes, sir. I think there are some questions raised 
here that are completely indeterminate. For example—and I am get- 
ting ahead of myself, but that is all right with me. 

The CHamman. Let us be orderly. You go ahead with your reason- 
ing. You may proceed. 

Mr. Steere. All right. 

We believe this kind of double protection is completely unnecessary 
in that none of the legitimate objectives of labor unions need be af- 
fected by the monopolistic practices which are contrary to the public 
interest. 

If the legitimate objectives of labor unions are the organization of 
working men and women and their joining together with the purposes 
of collective bargaining with their employers over wages, hours, and 
working conditions, then in the narrowest sense, any individual action 
of the labor union or any conspiracy between a labor union and other 
groups by which trade be restrained, can be excused as a legitimate 
objective on the grounds that it was a legitimate labor objective. 

What I mean is that since the banding together for collective-bar- 
gaining purposes over wages, hours, and working conditions, in the 
narrowest sense can define virtually any action of a labor union—and 
I will get into that a little bit later here, too—fortunately, the immu- 
nity is not quite as broad as this, but the only limitation of organized 
labor’s immunity that is certain under the antitrust laws, is found in 
the Allen-Bradley decision, where a conspiracy between employers 
and unions was declared to be a violation of the Sherman Act. 

Labor unions are powerful enough to coerce employers into agree- 
ments establishing trade restraints which clearly would subject em- 
ployers to the antitrust laws if they engaged in them alone. 

However, under such circumstances the Sherman Act offers no 
practical protection to an employer, so he need not agree, or if he has 
consented under coercion he need not carry out the agreement. 
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For example, take the case of a manufacturer of a product that is 
used in the building industry. The particular product is specified by 
the architect-engineer designing a building. The subcontractor of 
oe — involved purchases that product for installation into the 

uilding. 

A maa business agent approaches that subcontractor, and he is the 
representative of the employees of the subcontractor, and he advises 
the subcontractor that the union tradesmen will not install the product 
because the product does not bear a union label. 

Now, after some argument, let us assume this employer, this sub- 
contractor, agrees to substitute a competing product from another 
manufacturer to which the union has no objection. 

The employer, the subcontractor’s employer, accedes in this case, 
possibly even contrary to the wishes of the architect-engineer. It may 
cause him a lot of trouble to get a substitute. But if he failed to accede 
to the business agent’s request, he certainly would be facing a strike. 

Can you believe that trade was not restrained by such an agreement ? 
Can you believe that the employer, the subcontractor in this case, was 
not coerced into this agreement; and, furthermore, can you believe 
that even though this is an involuntary type of Allen-Bradley con- 
spiracy, limited: to a single employer, agreeing with a union to restrain 


trade, that the case would be prosecuted as a violation of the Sherman 
Act? 

The CHarrman. Was that an actual case? 

Mr. Sreete. Yes, sir. ; 

The Cuarrman. What happened to it? Did you take it to court? 


Mr. Sreete. No, sir. 

The Cuarrman. Did you proceed ? 

Mr. Sreere. It is a case that actually affected my own company, 
and I will give you some of the details of it if you like. 

That is a secondary boycott, and we would say, in general, or we 
would say secondary boycotts are made illegal by the Taft-Hartley 
Act. 

. The Coratmmay. Does not the Taft-Hartley Act preclude a secondary 
oycott ¢ 

Mr. Streetz. No, sir; this is one of the major loopholes, and let me 
show you how. 

The union activity, Mr. Chairman, is directed against an employer 
and not against the employees in the course of their employment. 

The CuatrMan. But isn’t that a secondary boycott? 

Mr. Steere. It iscertainly a secondary boycott. 

The Cuatrman. I do not know what the judge had in mind if he 
did not give you relief. 

Mr. Streetz. Mr. Chairman, I have filed with the National Labor 
Relations Board possibly as many as 30 secondary boycott complaints 
against various local unions around the country for this very same 
kind of activity. 

Now, it is completely unnecessary for the business agent of the 
union, who may happen to dislike your product for one reason or 
another—we do not put a union label on it, for one thing—it is com- 
pletely legal for him to coerce an employer, to say, “You are going 
to have a strike. The men will refuse to hang the materials. They 
will drop it on the floor. I will withdraw your good men and send 
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ou a bunch of drunks to do the rest of this work,” and there is abso- 

utely no recourse under Taft-Hartley because the conspiracy or the 
coercion is applied against the employer and not against the employees 
in the course of their employment, section 8 (b) (4) (A) of the Taft- 
Hartley Act. 

That is the point. This kind of an activity restrains trade just as 
effectively as if two subcontractors, let us say, electrical contractors 
in the building trades, agreed not to use a particular product or a 
half dozen of them. 

The Cuarrman. Mr. Steele, there are many cases which gave relief 
under those circumstances or similar circumstances: United Brother- 
hood of Carpenters and Joiners of America v. Sperry; The National 
Labor Relations Board v. Denver Building and Construction Trades 
Council; Joliet Contractors Association v. National Labor Relations 
Board, many cases which fall within the purview of what you are 
saying, and relief was granted. I do not understand how you did not 
get relief, 

Mr. Streetz. Well, this is happening to people all over the country 
and not only to me; there is no question about it, that where you can 
prove that the coercion by the union business agent was applied upon 
the employees, in my little example, the tradesmen, the members of 
the union, in the course of their employment, then it is an illegal 
secondary boycott, and the National Labor Relations Board will 
eventually take action. 

Let me refer to the Joliet case. 

The Cuarrman. I suggest in your leisure moments you read very 
carefully pages 301, 302, and 303 of the report of the Attorney Gen- 
eral’s National Committee To Study the Antitrust Laws. 

Mr. Sreete. Yes, sir. 

The CuHatrman. You will find that, perhaps, you may have to 
change your attorney and get another lawyer and have it prosecuted 
pro erly. I do not know—there is something queer about it. 

Mr. Sreete. Well, Mr. Chairman, I can go on with this. I mean, 
I can take one of your examples, the Joliet case, and there the coercion 
in the first instance was applied against the employees in the course 
of their employment, and it was declared illegal. 

Immediately the loophole, as far as Taft-Hartley, a new loophole 
was discovered, and that was simply that the union persuaded the car- 
penter or the glazier, rather, to refuse to accept employment from these 
contractors who were using preglazed sash and they, therefore, were 
not being coerced by the union business agent in the course of their 
employment because they were not yet employ ed. 

Now, there in the first instance the coercion was in the course of 
employment, and it was illegal under Taft-Hartley, but another 
loophole opened up, and the restraint of trade was completely effec- 
tive, and it is today. 

The CuHatrman. Would you want us to repeal the Clayton and 
Norris-LaGuardia Acts? 

Mr. Sreexe. I think that what is needed, first, is this very thorough 
study you are giving to this subject, but what I am saying in the 
labor field is this, that the labor, because of its peculiar position and 
the necessity of what looks like a monopoly in order to carry out its 
legitimate objectives of organizing employees, national policy with 
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which I agree wholeheartedly, that that looks like monopoly in the 
first place, and, therefore, there has to be some exemption. 

I think what is necessary is legislation which spells out the kind of 
practices by labor unions which definitely do restrict trade and compe- 
tition. 

“s The Cuarrman. That is why we have the National Labor Relations 
oard. 

Mr. Sree.e. That is correct. 

But let me say this, Mr. Chairman: I have been working in the 
secondary boycott field for many years. I have testified before the 
Labor Committees in the House and in the Senate on many occasions, 
and usually on this subject, although some others in the labor field 
as well, and let me say that as far as my company is concerned, there 
cannot be anything that a practical man would call a legitimate objec- 
tive because the employees in our plant are represented by the Inter-- 
national Brotherhood of Electrical Workers, the very same union— 
it is a different local, of course—but the very same union that repre- 
sents the employees of electrical contractors who, from time to time 
and in certain areas in the country, refuse to install our products. 

The Cuarrman. May I ask this? 

Mr. Streetz. Now, what is the dispute—— 

The Cuarrman. Go ahead. 

Mr. Streetz. We list in the filed statement here on page 24 the 6 
or 7 limitations in Taft-Hartley that do not fully cope with the re- 
straints of trade. 

The CHarrman. Do I understand at that point that the United 
States Chamber of Commerce, whom you represent, wants to 
strengthen the Taft-Hartley Act? 

Mr. Steere. Yes, sir; we have been working for the strengthening 
of Taft-Hartley in this area for a long time. 

Now, let me say this: Personally I have always looked at monopo- 
listic practices by labor unions, secondary boycotts, on the one hand, 
let us say featherbedding on the other, which are the obvious things, 
as restrictions of competition and restraint of trade. 

I have looked on those things not primarily as labor-management 
relations problems, but as commercial problems, and I believe that 
the satisfactory solution—certainly I personally am not and am 
never going to stop trying to have the Taft-Hartley Act strengthened, 
since some degree of prohibition already exists in the law, and legisla- 
tively it may . a good approach. 

I think the correct approach is to apply the same kind of specifica- 
tions as to what are monopolistic practices by labor unions which do 
restrain trade and do not interfere with their legitimate objectives, 
and to provide legislation in the antitrust field 

The CHatrMAN. The only trouble with that is when we try to pin- 
ana particular types of practices sometimes we weaken the statute 

vecause it limits the applicability of the statute to the practices 


specified, and if a practice that is not that specified it is, shall I say, 
unwhipped by justice. 

You are on dangerous grounds. 

Mr. Sreeve. Well, I realize that. My position really is that these 
activities, some of them practiced by some labor unions, some of them 
happen to be friends of mine, are just as restrictive of the free flow 
of goods in commerce as are some practices by businessmen which 
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were designed to be stopped by the antitrust laws; and, I think, 
that the correct approach is equality in this area, and prohibitions 
that are equal and penalties that are equal. 

Now, I know it 1s not an easy job, and I agree with you. I bring 
it to this committee because I realize that your studies are very 
important, and I agree with them wholeheartedly, and it seems to 
me this is the proper place to inject this suggestion. 

The CHatrmMan. Well, the committee is very happy to have your 
suggestions. That does not necessarily mean we agree with them. 

Mr. Sreexe. I understand that. 

(A supplemental letter, dated June 16, 1955, together with a file of 
specific current cases illustrating either secondary boycotts or restric- 


tive organizational picketing follow :) 
JUNE 16, 1955. 
Representative EMANUEL CELLER, 
House Office Building, 
Washington, D. C. 

Dear MR, CELLER: You will remember that I testified before the subcommittee 
of the House Judiciary Committee, of which you were chairman, on May 25. 
In my testimony I pointed out that there were many instances of monopolistic 
practices by labor unions which were very effectively restraining trade. 
Although some may believe that these practices, primarily secondary boycotts, 
are prohibited by the Taft-Hartley Act, that is an erroneous assumption. There 
is no question that there are loopholes in the Taft-Hartley Act, which make it 
possible for labor unions to escape the prohibitions of that law, and to carry 
on acts in restraint of trade, which are as disastrous to free competition as 
any other conspiracies in restraint of trade. Furthermore, in all instances these 
acts in restraint of trade are unnecessary to foster or promote any legitimate 
objective of the labor unions involved. 

I am attaching a file of specific current cases illustrating either secondary 
boycotts or restrictive organizational picketing. In most cases there is no 
doubt that the activity is not prohibited by Taft-Hartley. In a few cases there 
is grave question as to whether any relief is available. 

The cases covered by the attached material are the following: 

Burt Manufacturing Co. of Akron, Ohio 
Sand Door & Plywood Co. 
California Kitchens, Inc. 
73-Year Old Toledo Food Market 
The Greater Cincinnati Heating Association 
The Air Distribution Institute of Cleveland 
I am forwarding a copy of this same material to Representative K. B. Keating. 
Sincerely yours, 
Hoyt P. STEExE, 
President, United States Chamber of Commerce. 


Burt Manufacturing Co., of Akron, Ohio. 

The Burt Manufacturing Co. of Akron, Ohio, are makers of ventilating equip- 
ment and employ CIO workmen. The company is continuously confronted with 
AFL union label boycotts and is unable to bid on subcontracts in certain areas 
of the country. The attached letters indicate current examples of a loss of 
business for Burt because of restraint of trade tactics and secondary boycotts 
which are not protected by the Taft-Hartley Act. Note, that the AFL union 
does not attempt to coerce employees to avoid handling Burt’s ClO-made 
equipment (this would violate Taft-Hartley), but it directs its coercion against 
the employer. (By NLRB decisions, pressure against an employer is not an 
illegal secondary boycott.) 

The letter from the W. J. Thomas Co., of Wheeling, W. Va., dated April 28, 
1955, advises Burt that because of AFL pressure, the Thomas Co., a construc- 
tion firm, can no longer use Burt equipment and must use other ventilators on 
a construction project in New Martinsville, W. Va. 

The second attachment, is an interoffice memo written by Burt’s Washington 
representative, advising that the AFL building trades union in Washington will 
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not agree to the installation of ventilating equipment on the new hospital center 
(now being built on the Soldiers’ Home Grounds) that has been manufactured 
out of the Washington, D. C., area. The union says that local sheet metal 
workers need the work, and it should not be done out of town. 


MArcH 31, 1955. 
To: Burt Manufacturing Co. 
(Attention Ray Larko.) 
Subject: Hospital Center, Henry Greenwald, William DB. Singleton. 

Dear Ray: You undoubtedly will show this to Tom, and it is a development 
which I had not expected to occur. Yesterday, Greenwald asked me to come 
see him and he explained the situation he has gotten into regarding this job. 
As you know, this is one of the largest jobs ever done in the country and it is 
an all union job and does happen to be an all AFL job, since the building trades 
are AFL. He told me that last week that Jack O’Brien, who is the head of 
the roofers and sheet metal union, came to see him and ask him what he is 
going to do about the louvers on his part of the job. He told him that under 
no circumstances does he want these louvers made out of town. He wants 
them made locally in one of the sheet metal shops because the men need the 
work. 

Greenwald thinks that some of the other sheet metal shops, and probably 
William EB. Singleton Co., hinted to the union that these might go out of town 
toa CIO union. For that reason, O’Brien got on the job and dictated to Green- 
wald what he is going to do about supplying them. He is on a spot with the 
general contractor, because he cannot afford to have any trouble occur on his 
job. His good will with the general contractor, who is one of the big ones in 
the business, means so much to him that he cannot afford to jeopardize his 
reputation in any way or have any incident occur on this job. 

Greenwald told me that Singleton has approached him on making the louvers, 
since they are making the louvers which connect with the sheet metal. 

I am sure that Singleton or some of his men did have something to do with 
tipping off the union that there was a possibility that these louvers might 
be made out of town. Under the circumstances, I see that there is nothing 
that we can do with the job except let it pass by. 

Greenwald is most apologetic about the fact that this has happened but it 
is beyond his control and he has asked that I explain it to you in detail. 

Very truly yours, 
RANDALL S. STOVER. 


Aprit 28, 1955. 


DEAR Tom: This is a tough letter to write. After all the years of our asso- 
ciation, which I hope have been as happy and attractive to you as they have 
been to me, it looks like we have come to the parting of the ways through no 
direct fault of our own. 

When you called today and asked that I contact Charles Schenerlein relative 
to providing fabrication end erection labor on the 230 feet of 36 inch Monovent 
for New Martinsville, he promptly told me that he was just reaching for the 
phone to call me to advise that, as much as he hated it, he could no longer buy 
Burt products, or in this instance, handle it in any way. 

He advised that he had been told by Mr. Earl Ringler, local agent of the sheet 
metal workers’ union (AFL) that from this date on he could not use or handle 
Burt material. 

To verify this statement, I called Mr. Ringler, and he in no uncertain manner 
told me that was the case. I questioned him as to their success in enforcing 
this ruling in other parts of the country and he replied to the effect that “your 
Akron people know through their dealing with Mr. Frost of the AFL there that 
we do not touch Burt products in Akron or anywhere around there. It is abso- 
lutely in force.” He then said that there are plenty of ventilator manufacturers 
employing AFL labor that I could profitably contact. 

So, what would you do if you were in my shoes? You know I’m going to be 
asked to figure on ventilators continually and I’m going to have a source of manu- 
facture that is agreeable with all concerned. 

Please advise me just as soon as possible just what action you think I should 
take because there is going to be a lot of big building in this whole region this 
summer. 


Best regards. 
W. J. THomas. 
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Sand Door & Plywood Co. v. Local 1976, United Brotherhood of Carpenters 


Completion of the White Memorial Hospital, being built by a Los Angeles 
religious organization, has been delayed because Los Angeles carpenters refused 
to handle 398 special hospital doors made by the Paine Lumber Co., of Oshkosh, 
Wis., because the doors lacked a union label. The construction contractor 
employed union men exclusively, but had been forced by the union into signing 
a “hot cargo” contract. 

The NLRB trial examiner, Wallace E. Royster, in his intermediate report 
(21 CC 189, Dec. 17, 1954) found a flagrant secondary boycott but held that 
because the NLRB has permitted “hot cargo” contracts to override public policy, 
he could grant no relief from the technique of secondary boycott by contract. 
He wrote: 

“Were I free to apply the law to this case without binding precedent, I would 
find that a labor organization may not immunize itself from the interdictions 
of section 8 (b) (4) (A) in such fashion. 

“I know of no other situation cognizable by the Board under the act where 
private arrangements are given such wide and effective sweep in apparent 
derogation of public policy. 

“Freedom to contract is precious, but not without circumscription familiar 
to the law.” 

This case is now on appeal to the full Board and is awaiting a decision. 


California Kitchens Inc v. United Brotherhood of Carpenters 


The construction of more than 3,600 homes was delayed in the Los Angeles 
area because of a “union label” secondary boycott imposed by AFL carpenters, 
when the union refused to install kitchen cabinets made by Carr, Adams, & 
Collier, of Dubuque, Iowa, because the cabinets did not have a union label. 
Although Iowa law prohibits the closed shop, 94 percent of Carr’s employees 
are union members. 

Because of the inadequacy of remedies under the Taft-Hartley Act, the local 
boycott victim, California Kitchens, Inc., moved directly against the union under 
a California antitrust law known as the Cartwright Act. The plaintiff was 
successful and the union discontinued its boycott tactics and began installing 
the cabinets. The case is now on appeal before the California district court of 
appeal, and the plaintiff is represented by Zimmerman, Kelly, & Thody, 3440 
Wilshire Boulevard, Los Angeles 5, Calif. 

The union did not let the injunction stop them in adjacent counties, and they 
refused to install Carr cabinets in 355 homes in Orange County. Work stopped 
on this homebuilding project. 


Seventy-three-year-old Toledo food market forced out of business 


Felkers Fine Foods, in business in Toledo, Ohio, for 73 years, was forced out 
of business in March because of violence and other unfair labor tactics on 
the part of agents of the meatcutters and retail clerks union seeking to bring 
pressure upon the owner of the grocery to force his employees into the union. 
Note the attached personal letter from Herbert Felker telling the tragic story of 
how he was coerced out of business. His attorney advised him correctly that 
the NLRB “Was of no help as I had no grievances with my employees.” Thus 
through a loophole in section 8 (b) (4) of the Labor-Management Relations Act, 
this small merchant had no relief. 

Also attached is an editorial from the Toledo Times, which reviews the 
incidents leading to the end of free enterprise of a small-business man. 


May 2, 1955. 
Harry J. LAMBETH, 
Boycott Specialist, Chamber of Commerce of United States, 
Washington 6, D. C. 

Dear Mr. LAMBETH: In reply to your letter of April 26, 1955, I am enclosing my 
advertisement announcing the closing of our store, and a copy of the letter sent 
to my customers. Will also try to give you a few of the details preceding my 
decision to close. 

Mr. Sturm, president of the retail clerks union, phoned, asking me to come to 
his office. This was Monday, February 14, and I agreed to come to his office 
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Wednesday, February 16. However, I was ill, and phoned his office, and I left 
word I would not be able to keep the appointment. Mr. Sturm phoned me 
Wednesday and was upset because I was unable to keep the appointment and 
told me he would use other methods. Not being familiar with his tactics, I was 
not too alarmed, but on Friday morning, February 18, his pickets arrived, all 
paid pickets and officials of the union. 

All drivers delivering merchandise—dairy products, meat, produce, and out- 
of-town shipments—were stopped. One of our employees who was moving one 
of our trucks was hit. One of the bread men was shut in his truck, and when he 
came out he hit one of the pickets. The picket had a warrant issued for his 
arrest. He was picked up Saturday evening, taken to jail, got out on bail. When 
his case came up no one appeared against him. The bread driver had a case 
against the picket but they could find no one by the name on the warrant. This 
is just some of the bickering that was going on. Three times on Friday I tried 
to get Mr. Sturm on the phone, but his secretary told me he was out of town. 

Friday night I had a meeting with my clerks and told them it was up to them 
to decide what they wanted to do. None of our clerks were interested in joining 
the union; in fact, several refused, as they were over 65, and the union would 
mean nothing to them. They were all making more than the union rate and had 
been with me over a period of years. Our meatcutter had been with me 30 years. 
You can check our payroll report for the wages we paid our help. We have five 
members of the family active in our business. 

After putting in a rough day on Saturday, with the pickets taking all my 
parking space on the street with their cars, and advising our customers we were 
unfair to labor. We had the police out off and on all day, but, as you know, the 
police department is union, and, naturally, their sympathy is with the union. 
The police captain said he would make an appointment with Mr. Sturm and me, 
but still Mr. Sturm didn’t phone. My attorney or myself didn’t like the idea 
our police acting as errand boy for the union. I also asked the newspapers for 
some publicity, and phoned one of the members of city council, but they didn’t 
want to get involved with the union. 

My next step was to have Mr. Richard Cole, the best labor attorney I know of, 
advise me. He told me there is no law in Ohio to keep men from picketing in 
front of the store and the restrictions are between the different unions, an in- 
junction would not be helpful. The labor-management board was of no help, 
as I had no grievances with my employees. 

I thought I would sit it out for several weeks. The garbageman was stopped, 
not being allowed to pick up the garbage. I thought this was violating sanitary 
regulations, but after having the police out twice the garbageman advised me 
he would have to pay a fine to his union of $25, so he came back on Sunday. Our 
clerks and myself were working long hours, as I couldn’t hire extra help, and we 
had to pick up everything. My store trade had dropped 50 percent, and I could 
see no relief except signing up, which my help were not in favor. After much 
thought, we decided to liquidate and put the ad in the Toledo Blade, March 1, 
and sent the letter to our customers. Of course, our customers were shocked 
and demanded the papers give us the true story, which they did, but too late. We 
had started our sale. The pickets stayed with us in front of the store the first 
week of the sale, started March 7. 

We surely would like to have this looked into, as it has been a great financial 
loss to me. I am taking a great loss on all my fixtures, to say nothing of my 
merchandise. I also own the building, which I will have to dispose of. No wonder 
some of the people are up in arms. 

This is the type of thing we have been sending our boys and money to foreign 
countries to fight, and yet is permissible in America, any time the racketeers 
want you out of business they just move in, and we get no protection. If there 
is anything else you would like to know I will surely cooperate. 


Yours truly, ae . 
RBERT F‘ELKER. 


[From the Toledo Times of Saturday, March 5, 1955] 
A Union Forces Retarter To Quit 


There is a job for the Ohio General Assembly, and it should be discharged 
promptly, courageously, and effectively. It is this: provide strong defense to the 
many small merchants and businesses in the State against the organizing schemes 
of ruthless labor unions, which now are taking advantage of an intolerable 
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situation, created by the law’s failure, to harass, coerce, and intimidate many 
merchants: indeed, to shut down their businesses if they do not knuckle under. 

Make no mistake about it, that is precisely what one union in Toledo has just 
done. Mr, William Sturm’s meatcutters and retail clerks have forced Mr. Herbert 
Felker to announce that his market, after 73 years of service to this community 
will be closed, immediately a liquidation sale, to begin Monday, is finished. 

Why is he doing this? He has no labor dispute with his employees. They 
have informed him that they do not want to join Mr. Sturm’s union and that 
they have no intention of doing so. Moreover, Mr. Felker has never been re- 
quested to sign a labor contract, though Mr. Sturm’s hired myrmidons have been 
picketing his store since February 18. 

In his ad, announcing his decision, Mr. Felker said he has “no quarrel with 
unions generally, nor with this particular union.” Because he does not want to 
engage the union “in any argument in or out of court,” he has chosen to shut up 
shop, as the only thing he can do. 

Even if he went to court, he could get no redress, for he is engaged in intrastate 
business and thus cannot invoke the protection of the Federal court. True, he 
sells many out-of-State goods, but they are distributed from warehouses within 
the State, and that puts him beyond the provisions of the Taft-Hartley Act, the 
procedures of the National Labor Relations Board and many rulings of Federal 
courts in recent years by which the practices of Mr. Sturm and his cobeauties 
have been outlawed. 

It wasn’t always thus in the United States courts, but back some 6 or 7 years 
ago, the Supreme Court set in motion a distinct and developing trend which has 
kept picketing under strict control in interstate businesses. In the Gazzam case, 
for instance, it upheld a Washington State injunction against picketing to force 
a hotel to sign a contract, requiring, in effect, its employees to join the union. 
“The unlawful objective of the picketing, namely, coercion by the employer of the 
employees’ selection of a bargaining representative” validated the injunction. 

And that, ladies and gentlemen, is exactly what Mr. Sturm’s meatcutters and 
retail clerks are trying to do to Mr. Felker ; in short, to coerce him into recognizing 
the union as bargaining agent for his employees, none of whom has any desire 
or intention of joining the union. 

There is a difference, however, and an important one: Under Federal law and 
court rulings, Mr. Sturm’s objective is unlawful, but not under State law, and, 
since Mr. Felker is not engaged in interstate business, he cannot get redress in 
the courts. 

We could cite half a dozen other cases, some by other State courts, most by the 
United States Supreme Court, along the same line. For instance: one of the most 
important rulings of the Supreme Court, in recent years, upheld an extremely 
broad injunction against peaceful picketing of a construction job in Virginia 
because of the objective of the union conflicted with the State’s right-to-work law, 
the constitutionality of which has been upheld several times in cases involving 
similar laws in other States. We mention this because the Ohio Legislature now 
has before it a right-to-work law patterned after the statutes of other States. 

All of the Supreme Court decisions, as well as those of several State high 
courts, recognize the right of employees to choose between a union and no union 
just as it does to choose between competing unions for membership. 

Mr. Sturm’s picketing of Felker’s follows a pattern he established some time 
ago, to wit: picket a small retail store engaged wholly in intrastate business to 
force acceptance of his union as bargaining agent for its employees. There have 
been a series of such picketings, and they have continued for long periods of time. 
Soe long as he does not demand, at the outset, a contract from the employer, Mr. 
Sturm is on safe grounds, for “peaceful” picketing, as it is dubbed, despite the 
vulgarities of harassment of employer, employees, and customers, cannot be 
enjoined under State law. This is drawing a pretty thin line, to be sure, for 
there are conditions under which a common pleas court would inhibit such a prac- 
tice, but its basis for assuming jurisdiction is slight. 

In other words, to avoid court action, some notice should be given an employer 
of the union’s intention. That was done in Mr. Felker’s case, simply by calling 
him on the telephone and asking for a conference. A meeting was agreed upon, 
but illness prevented Mr. Felker’s attendance. The union was informed of that 
fact about 24 hours before the scheduled hour of conference, but that made no 
difference. As soon as the set hour passed without Mr. Felker’s presence, he 
was called on the phone and informed that since he did not appear, the union 
would take other means, namely: picket his store. That is what was done. 
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Union Price Firing in Cincinnat 

On April 22, 1955, Local 141 of the Sheet Metal Workers International Asso- 
ciation in Cincinnati wrote the secretary of the Greater Cincinnati Heating 
Association advising that the union was “going to organize the employees en- 
gaged in the residential heating and ventilating field.” The union hints at 
eventual price fixing after the employees are organized. In paragraph four 
of the attached letter, one notes the reference, “we as business representatives 
can police the jurisdiction and bring pressure to bear on the people who are ad- 
verse to decent working principles and who are cutting your throats on price 
all the time.” The letter also suggests future lobbying in the city government 
to formulate certain building code requirements. 

There is no Taft-Hartley protection because pressure is brought against the 
employer, rather than the employee. Labor’s demands are then enforced 
through the use of a secondary boycott. 


SHEET METAL WORKERS INTERNATIONAL ASSOCIATION, 
Loca UNION No. 141, 
Cincinnati 2, Ohio, April 22, 1955. 


Mr. WALTER R. SCHMIDT, 
Secretary, the Greater Cincinnati Heating Association, 
Norwood 12, Ohio. 

DreaR Mr. Scumipt: The Sheet Metal Workers International Association is 
going to organize the employees engaged in the residential heating and ventila- 
tion field in Greater Cincinnati. 

We are of the opinion that a conference with your organization will produce 
the best results for everyone concerned. We would like to convey to you the 
thoughts and plans we have in mind and get your thinking on how you will be 
affected so that we can work to your best advantage also. 

In the first place, we want to deal only with reliable established concerns and 
for the best interest of the industry. We want to incorporate your assistance 
in weeding out the shysters who persist in unscrupulous methods. Working 
together, your organization and ours, we can bring about a building code that 
will protect you and the industry. 

When we have the employees organized, we as business representatives can 
police the jurisdiction and bring pressure to bear on the people who are ad- 
verse to decent working principles and who are cutting your throats on price 
all the time. You are entitled to a liberal profit, the employee is entitled to a 
fair wage, and the consumer is entitled to a good mechanical installation which 
will function efficiently. 

By a joint meeting we can possibly arrive at a wage that will contribute to 
the best interest of the industry, you, and the mechanic. We should also be 
able to arrive at a code of ethics by which we will all be governed, and strive 
to work together for a labor-management agreement that will produce con- 
genial working conditions with a minimum of difficulty. 

With the combined efforts of your organization and ours along with the sup- 
port of the fire department and the gas company we can proceed to formulate 
a building code for the cities and counties of Greater Cincinnati that will pro- 
tect you as a respected established business. It will protect the purchaser 
of heating systems, from the fly-by-night who is not interested in doing first- 
class work. It will also protect the reliable mechanic who is qualified. 

We are enclosing for your consideration, a copy of our standard form of 
union avreement. Of course an addendum will be attached to conform with 
the details which are agreed upon with you to apply to the conditions which 
the industry requires. 

In this standard form of union agreement; a provision will be set up to cov- 
er the jurisdiction of work to be performed, that the union will furnish you with 
qualified men, that we shall conform to the laws of our land, that an apprentice 
prosram will be adopted to create and maintain an adequate supply of quali- 
fied mechanics, and that a local joint adjustment board composed of employers 
and union representatives who will resolve misunderstandings and disputes, and 


consider jointly what and how we can assist to promote the welfare of the 
industry. 
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When your organization has decided to meet with us, please advise and we 
will try to arrange a time and place for the meeting, that will be suitable to 
all concerned. 

Thanking you for your courtesy, we are, 

Very truly yours, 
MILTon W. BEACH, 
WILForp M, RIce, 
Business Representatives. 


A three city survey showing union restraints of trade 


In December 1954 the Air Distribution Institute of Cleveland, an association 
of manufacturers of furnace pipes, ducts, and fittings, employed a professional 
public relations firm, Hill & Knowlton, of Cleveland, to conduct a survey and 
interviews with warm air heating contractors in three cities. Interviews with 
100 contractors in Chicago, St. Louis, and Cleveland revealed that from one-third 
to one-half of the heating contractors report that insistence by sheet metal 
workers unions forces the contractors to make their own furnace fittings. Fac- 
tory-purchased fittings could be bought and installed at less expense than con- 
tractor-made fittings. 

In Cleveland, the union has recently permitted factory-made fittings only if 
they have an AFL label. Sometimes this results in inferior fittings. For example, 
one Cleveland contractor said. 

“We had some round pipe, 7-inch pipe, snap lock, that was very, very poorly 
made. It wouldn’t fit together—there was not enough crimping. The whole 
box of 25 fittings had only 2 or 3 half decent pieces in it—the rest were all junk. 
These fittings, I understand, were made by a local manufacturer who apparently 
has the AFL label, and whose product, therefore, is accepted without question. 

“Another manufacturer who produces a product far superior also bears a 
union label, but it happens to be a CIO union, and, as I understand it, the CIO 
label is not acceptable to AFL craftsmen. As a result, we have to put up with 
these inferior fittings. There was just as much difference between the fittings 
as between day and night. In fact, the very best material to my way of think- 
ing—union or no union—is being discriminated against in Cleveland. The 
people who really do make good material are apparently not getting it used.” 

Because of union insistence that a contractor make his own fittings, the con- 
tractor must maintain his own sheet-metal shop. A St. Louis contractor who 
installs about 1,300 warm-air furnaces a year estimated that if he did not have 
to make his own fittings, he could use his employees to install furnaces instead 
of making fittings and pass this savings along to the public. This contractor 
added that local 36 approved certain union-made fittings, but would not accept 
those made by the machinists union or those having CIO labels. 

There is also a long-range potential that costs may increase because of the 
union’s practice of limiting apprenticeship training to men between 16 and 26 
years of age. An East St. Louis contractor feels that future Army service will 
prevent this age group from receiving training in the hearing business. A labor 
shortage would in turn raise the installation price of heating equipment. 

The Cuarrman. Is it the purpose of the United States Chamber of 
Commerce, whom you represent, to seek to repeal the Norris-La 
Guardia Act? 

Mr. Streeter. No, sir. 

The Cuatrrman. You want to strengthen the Taft-Hartley Act in 
the way you indicated ? 

Mr. Steere. That is right, although I believe that a better legis- 
lative remedy, simply because these restraints of trade are like other 
restraints of trade, they are prohibited by the antitrust laws, and I 
believe that a better legislative remedy is revision of the antitrust 
laws. 

The CHarrman. You would not say that labor is a commodity, 
would you? 

Mr. Steere. I certainly would not, sir. 

The Cuarrman. Therefore, there must be a different approach to 
labor than an approach to a commodity ? 
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Mr. Sree. I agree with you and I am suggesting a different ap- 
proach, I think, specific legislation, we are talking about a specific 
prohibition. 

The Carman. Go ahead. 

Mr. Sreete. No; I agree with you wholeheartedly that labor is not 
a commodity. I have been speaking to that in a few areas of the 
country for a long time. 

Now, Mr. Chairman, I know that we have taken a good deal of time 
here and I have skipped even parts of my summary, but I do believe 
this film is important, and I would appreciate it being shown. 

The Cuatrman. How long will it take? 

Mr. Sreeie. About 30 minutes. 

The CoatrrmMan. Well, let us get it over with. 

Mr. Sreeve. Thank you very much, Mr. Chairman. 

(Thereupon, the exhibition of a sound film was commenced.) 

The Cuarrman. Cut the machine off for a moment, Mr. Steele. 

Mr. Steele, I am going to let this continue, but it would establish a 
dangerous precedent, and I am not going to deem this a precedent. 
Otherwise this would mean that anybody could have a picturization of 
his remarks and have the remarks and the picturization shown before 
this committee without our having an opportunity to cross-examine. 
You can recognize that. 

Mr. Sreete. Yes, sir. 

The CuarrmMan. Now, I was not told the nature of this film, nor was 
I told that it was to comprise the remarks of a certain gentleman. I 
know Dr. Kaplan, and I have a high regard for him. What I say is no 
reflection on him, but it is a rather anomalous situation with which we 
are now confronted. 

Dr. Kaplan in this picture has the opportunity of expressing his 
views and we are given no opportunity to, shall we say, counteract 
those of his views which we feel should be counteracted. We cannot 
ask him a single question. 

Now, if I were told that this was the type of film that you would 
show, I would have negated your right to show it, but since we have 
gone thus far, we will continue to see it all. 

Mr. Sreete. Well, lam sorry, Mr. Chairman. But, Mr. Chairman, 
let me say that I have studied and the United States Chamber has 
studied this report, and we believe that the information contained in it, 
as a matter of fact, and my testimony 

The Cuarrman. Why, I do not doubt that. 

Mr. Streetz. I mean, it supports the position of the United States 
Chamber of Commerce. The statistical material which will be pre- 
sented later on in this film supports the exact position that we have 
taken. 

The CuatrmMan. But, even so, you know that statistics are like loaded 
guns. They must be handled very carefully. We had no opportunity 
to know what these statistics were in advance and we have no oppor- 
tunity now to see whether or not those statistics are being properly 
interpreted. 

That is the gravamen of, shall I say, my criticism. However, we 
have started this and we will finish it, and this is no criticism, neces- 
sarily, of you; but I want to be sure that it does not establish a prece- 
dent for this committee or any other committee of Congress. 
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Mr. Streeter. Well, I certainly understood it. It is a new departure. 
The Cuarman. I think it isa bad departure. However, go ahead. 
(Thereupon, a sound film was exhibited to its conclusion.) 

The Cuarrman. Mr. Steele, I shall not permit the brochure Big En- 
terprise in the Competitive System, ee by the Brookings In- 
stitution, Washington, D. C., to go into the record at this point. 

T am going to ask the economist of the committee, Dr. Kreps, to ana- 
lyze the statement that we have just heard and particularly to analyze 
the figures. When we get his report, we shall put it in the record to- 
gether with this brochure Big Enterprise in the Competitive System. 

I deem Dr. Kaplan’s statement a self-serving declaration which 
gives rise to many questions, unanswered by him. As you know, to 
every obverse there is a reverse, and we want to know what the reserve 
is to his obverse, and for that reason I will follow the course I have just 


outlined. 

I presume that terminates your testimony at this point, and I thank 
you very much. 

Mr. Sreete. Thank you. 

The brochure is printed below. 


Big ENTERPRISE IN THE COMPETITIVE SYSTEM 


A script of an educational film based on research of the Brookings Institution 
by A. D. H. Kaplan 


FOREWORD 


This pamphlet presents the script of an educational film based on a study of 
big business in a competitive system conducted by the Brookings Institution 
during the past few years. 

The film deals with three subtopics selected as suitable for graphic presentation. 
These topics are aspects of the larger questions, whether big business is compati- 
ble with competition ; whether it is itself subject to, or immune from, competition ; 
and whether it has changed the character of competition. The film also examines 
the evidence of the growth of big business and whether this growth has been 
at the expense of the rest of the economy. 

The larger study on which this film is based was made possible by grants from 
the Maurice and Laura Falk Foundation and the Alfred P. Sloan Foundation, 
and has been under the direction of A. D. H. Kaplan, a senior staff member of 
the Brookings Institution. 

This pamphlet of the script has been published as-an aid to education. Several 
footnotes have been added to the text in order to clarify technical points or to 
present supplementary information which could not be incorporated in the film. 


RosBert D. CALKINS, President. 
(Copyright, 1954, by the Brookings Institution.) 


INTRODUCTION 


What place has big business—the family of the giant industrial corporations— 
in a competitive private-enterprise system? It is to this question that my com- 
ments will be mainly directed. 

In the American tradition we have counted on freedom of economic opportunity 
to make a rising standard of living widely available. We have counted on free 
competition to provide the incentives for making progressively more productive 
use of our resources. We have also believed in competition as the surest means 
to speed technological progress, so as to increase the quality, quantity, and variety 
of goods and services among which we may freely choose. 

Neither individual effort nor small group effort alone can satisfy all of these 
aims. With advancing technology, the ability to coordinate individual capacities 
becomes a decisive factor in the rate of advancement. 

To organize effectively for such coordination of effort is the central problem 
of economic growth, and big business represents a method of organizing to meet 
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it. But during its rapid growth over the past two generations, big business has 
been confronted with the public challenge of its compatibility with the objectives 
of a competitive economy. 

In the Brookings Institution’s study I have attempted to deal with these issues 
in some detail, to find fresh reference points from which to get a balanced 
appraisal of the role of big business in our competitive system. During the half 
hour of this discussion, I shall present a minute sampling of the findings on 
three aspects of the study. All three have a bearing on the compatibility of big 
business with a competitive economy. 


THREE MAIN ISSUES 


First, How has big business affected the balance of competitive opportunities 
for risk-takers and employees? 

Second, To what extent has the position of industrial giants become immune 
from the challenge of competitors? 

Third, What are the chances of vigorous competition in those industries where 
a few big companies share the bulk of the output? 


BIG BUSINESS AND COMPETITIVE OPPORTUNITIES 


Now let us turn to the first question, on how the growth of big business has 
affected the income opportunities of other business and employment. 

For this purpose, we shall examine the national income,’ its origin and its 
distribution, over the last 20 years, for which official data are available. 

Our national income is originated or produced by three principal groups, 
namely—private corporations, which include the industrial giants making up 
big business; unincorporated businesses, which include the self-employed; and, 
finally, government. 

This national income is distributed as wages and salaries to employees and 
as profits, interests, and rents to owners or investors. 

If corporations are preempting an increasing share of the income opportuni- 
ties, we should expect to find some evidence in their increasing share of the 
national income, and particularly in the shares that their owners and managers 
are receiving. 

Now I suggest we examine the record. 


Growth of national income 


We start with a curve showing the rise in the national income from 1929 to 
1950, omitting the war years (chart 1). 


NATIONAL INCOME 


(BILLIONS OF DOLLARS) 


° 
1929 1933 1937 1941 1945 1949 


1 National income: the total earnings of the population of a country over a particular 
eriod, representing approximately the value of goods and services produced. The national 
neome statistics given here are derived from computations made by the U. S. Department 

of Commeree, National Income, 1951 edition. 
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This national income, as I said before, is produced by three principal groups— 
corporations, unincorporated businesses, and finally, government.’ 

During this period our national income grew in current dollars from $87 
billion to $239 billion, and all 3 groups—corporate, noncorporate, government— 
participated in this growth. 

If the convert these dollar figures into percentages we see that corporations 
have consistently, throughout the 20-year span, produced about one-half of our 
national income, unincorporated businesses about one-third, and government 
the balance (chart 2). 


NATIONAL INCOME 


BY ORIGIN 


(PER CENT) 


1945 1949 


While the shares produced by the three groups shift slightly from year to 
year, there seems to be no evidence of any significant trend. At the end of 
the period, coporations produced about the same proportion of a much larger 
national income as they did of the smaller national income at the beginning 
of the period. 

Now let us select 3 representative years from this chart—1929, 1940, and 
1948—for a more detailed analysis.* Here we see the percentages of the national 
income produced by the 3 groups just mentioned. In 1948 the share of the 
national income produced by corporations and by government was slightly above 
their 1929 levels, while that produced by unincorporated business was slightly 
below (chart 3). 

Income opportunities, however, are not measured in terms of national income 
produced but, rather, in terms of national income received. 

Let us therefore see who receives the shares of national income produced by 
private business, corporations, and unincorporated enterprises. 


Who receives national income produced by corporations? 


First, we shall see how the portion produced by corporations is distributed. 
In all 8 years, this portion amounted to somewhat over 50 percent of the total 
National income produced. 

The main block of the national income produced by corporations was received 
by rank-and-file employees in the form of wages and salaries. In 1929 these 
Wage and salary payments by corporations accounted for 34.6 percent of the 
total national income and by 1948 had risen to 37.3 percent—an increase, by the 
way, equal to the total rise in the percentage of the national income produced 
by corporations (chart 4). 


2 Government and other: “Other” includes income originated by private households and 
a institutions and the net inflow from abroad of dividends, interest, and branch 
profits. 

8’ The years 1929, 1940, and 1948 have been selected for the following reasons: (1) The 
national income by legal form of organization is not available prior to 1929 and is in- 
complete (at the time of filming) after 1948; (2) classification of corporations by size 
groups (discussed later) is obtained from data supplied by the Bureau of Internal Revenue, 
available only through 1948; (3) the distribution of national income in these 3 years is 
relatively free from the impact of war, depression, or defense expenditures. 
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NATIONAL INCOME 


BY ORIGIN 
(PERCENT) 


CORPORATE 


NON-CORP. 
GOVT. & OTHER 


NATIONAL INCOME 


ORIGINATING IN COPPORATIONS 
(PERCENT OF TOTAL NATIONAL INCOME) 


me | 6 


Along with these wages and salaries, we have the compensation of corporate 
officers, which receded percentagewise from 1929 to 1948. 

The interest factor also took a sharp decline and that leaves us with the item 
of corporate profits. 

These profits, before corporation income taxes constituted about 11.5 percent 
of the total national income in 1929 and moved up to 13.8 percent in 1948. 

After payment of corporation income taxes, the net accruing to the owners of 
corporations sloped in the other direction from about 10 percent in 1929 down to 
8 percent in 1948. 

To the extent, then, that distribution of national income represents a measure 
of income opportunities, it is apparent that the rank-and-file employees of cor- 
porations constitute the chief factor in the enlarged. share of the national in- 
come produced in recent years by corporations. 


Who receives national income produced by unincorporated enterprises? 

Now we shall do the same with the share of the national income produced by 
unincorporated business. 

In all 3 years, this share has approximated one-third of the total national 
income. 

Once more we distribute the blocks of national income among the groups who 
received them (chart 5). 
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First, the compensation of employees of proprietary firms—business, agricul- 
ture, and professional. Like the compensation of corporate employees, this 
share increased between 1929 and 1948. 

Personal rents and interests, meanwhile, declined percentagewise. 


NATIONAL INCOME 


ORIGINATING IN NON CORPORATE BUSINESS 
(PERCENT OF TOTAL NATIONAL INCOME) 


genes Gel 110.6 | 


aq 
ie aS 
m 
1948 


5 


The balance of the national income produced by unincorporated businesses 
accrued to the owners in the form of profits, part of which may be considered to 
be compensation for their management. These profits in 1929 amounted to 15.9 
percent of the total national income and increased to 17.8 percent in 1948. 

Thus, while the total share of the national income created by unincorporated 
enterprises declined between 1929 and 1948, the shares received as income by 
the employees and by the owners of the unincorporated enterprises increased. 
Corporate and noncorporate profits 

Now if the corporate and noncorporate profits sections are placed side by 
side, we see that profits before taxes of all corporations have consistently 
formed a smaller share of national income than the return to noncorporate 
enterprise (chart 6). 


CORPORATE AND NON CORPORATE PROFITS 


(PERCENT OF TOTAL NATIONAL INCOME) 
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If, at this point, we were to include with corporate profits such salaries of 
corporate officers as match the wages of management included in noncorporate 
profits, the two bars would be more nearly equal.* On the other hand, the bar 
representing the corporate share is substantially lowered when corporation in- 
come taxes are deducted to give the returns to the shareholders. 

It is still possible, however, that while corporate profits have not grown at 
the expense of proprietors and wage earners, the growth in the big corporations 
may have been at the expense of the smaller corporations. 


Profits of big and small corporations 


Let us therefore break down the two blocks of national income representing the 
corporate profits in 1929 and 1948, to see whether the share of the smaller corpora- 
tions has shrunk with the rise of the big corporations. 

First, we separate out the profits before taxes of the corporate giants which 
reckon income in millions and assets in hundred of millions This block of the 
largest corporations accounted in 1929 for approximately 6 percent of the total 
national income of that year. The roughly comparable group for 1948 (allowing 
for increase in business population) accounted for approximately 5.3 percent 
(chart 7). 


PROFITS OF CORPORATIONS (BEFORE TAXES) 


(PERCENT OF TOTAL NATIONAL INCOME) 


LARGEST CORP. a 
61 Coil 


wep. sizeo corp URE 


SMALL CORPORATIONS —_en 


TOTAL Ls 
1929 1948 


7 


The remainder of the corporate profits before taxes we split into two parts. 
The segment shown as the middle area of corporate enterprise contains corpora- 
tions in income classes down to $50,000, and in assets classes down to $500,000. 
This middle-sized group reprsented somewhat under 5 percent of the national 
income in 1929 and 7 percent in 1948, 

Finally, we have the little corporations which form the predominant group 
numerically. These are really proprietorships in all but legal form, and they are 
small business by any popular standard. The share of this profits sector, repre- 
senting a fraction of 1 percent of the national income in 1929, becomes a sub- 
stantially higher percentage for 1948. 


* Because there is no separation of ownership and management in noncorporate business, 
as there is in corporate, owners of noncorporate business receive as their reward a sum that 
includes wages of management, as well as profits, and the two cannot be disentangled. A 
comparison of corporate and noncorporate profits should make allowance for the element 
of managerial wages in noncorprate business by placing incme of the latter against profits 
plus salaries of corporate officers. 
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These comparisons are rough because the size classes do not exactly correspond 
for the different years." The data serve, however, to give the range of the magni- 
tudes involved. The smaller corporations appear to have improved their relative 
position in the general expansion. 

We find, then, that the impressive growth of the large corporations has been 
accompanied by a corresponding enlargement of the competitive opportunities 
and rewards for wage earners, management, and investors at all levels of 
enterprise. 

ARE THE GIANTS SECURE? 


This brings us to the second question. To what extent has the position of the 
industrial giants been immune from the challenge of competition? To sample 
that issue, I should now like to focus attention on the 100 largest industrials. 
This is the group that may be taken to symbolize the term “concentration of eco- 
nomic power.” ° 

First we are going to compare the list of the 100 largest industrial corporations 
in 1909 with the corresponding list four decades later—in the year 1948." 

In 1909 the 100 largest industrials had aggregate assets of $8.2 billion. In 
1948 the aggregate of the 100 largest industrials was about $49 billion. 

Now let us think of the $8 billion block of assets of the 100 largest in 1909 as 
100 percent for 1909, and the $49 billion as 100 percent for 1948, and let us see 
how these blocks of big business capital were distributed among the different 
industries and companies represented in the 100 largest industrials. 


5 These statistics are computed from Statistics of Income, published annually by the 
Bureau of Internal Revenue. Size classes by total assets are available for 1948, but in 1929 
the BIR size classification was by income only, so that a direct comparison of assets groups 
for the 2 years cannot be made. We have here assumed that the income group of $5 million 
and over in 1929 is roughly comparable to the assets group of $100 million and over in 
1948, the group with income of $50,000 to $5 million to the rroup with assets of $500,000 
to $100 million, and the group with income of less than $50,000 to the group with assets of 
less than $500,000. 

By comparing 1929 corporation returns for firms of given income size with the 1948 
couperatiee returns for firms of comparable though larger size we obtain the following 

gures : 
PERCENTAGE DISTRIBUTION OF CORPORATE INCOMES RY INCOME (OR DEFictT) CLASSES 





1929 


Income (or deficit) class Number ef | oceania Corporate 
corpora- | qj] | net income 
tions | of total (in millions) 


$5,000,000 and over 32: . 07 $4, 598 52. 61 
$500,000 to $5,000,000 » § | ‘ | 2, 344 | 26. 82 
$50,000 to $500,000 , | . 26 1, 378 | 15. 76 
Rnd ar teercaghptnind paewghb arene a y 01 | 420 4. 81 


Pereent 
of total 





456, 021 99. | 8, 740 | 100. 00 





$10,000,000 and over 423 0. 07 $13, 194 | 40. 94 
$1,000,000 to $10,000,000 3, 670 | . 62 8, 615 26. 73 
$100,000 to $1,000,000 30, 545 | 5.14 6, 811 21.13 
Under $100,000 559, 605 | 94.17 | 3, 611 | 11. 20 


594,243 | 100.00 | 32, 231 100. 00 





* Economic power may be defined as power to control market output and price. Concen- 
tration of financial resources has been measured by comparing the total assets of the very 
largest corporations (100, 200, or 1,000) with the assets of all corporations. Concentration 
of production has been measured by classifying firms according to the percentage of the 
industry’s output that can be attributed to the 4 largest or the 8 largest. Thus, in the 
rubber-tire industry, where the 4 largest firms have accounted for three-quarters of the 
total output of tires, the (4 largest) concentration ratio was said to be 75 percent. 

7 These lists have been compiled from Poor’s and Moody’s Industrials, Standard Corpo- 
ration Records, Adolph A. Berle, Jr., and Gardiner C. Means, The Modern Corporation and 
Private Property, the National Resources Committee, The Structure of the American 
Economy, pt. I (1939), Federal Trade Commission data, and for 1909 unpublished material 
furnished by Rufus Tucker. The total assets of the corporations are based on their con- 
solidated balance sheets. 
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Industry changes 


In 1909 the iron and steel industry dominated the big business sector, account- 
ing, as the chart shows, for 30.8 percent of the aggregate assets of the 100 largest 
industrials (chart 8). 


Second to the iron and steel industry in the 1909 ranking was the group repre- 
senting the nonferrous metals (mainly copper) which accounted for 9.4 percent 
of the aggregate assets of the block. 

Going down the line we may similarly set up in their proper percentages of the 
total block of assets, the various industries represented among the 100 largest— 
from food products through transportation equipment, petroleum, private trans- 
port, chemicals, coal mining, tobacco, electrical equipment, textiles, etc.—right 
down through the 19 industry groups represented, closing with the glass industry, 
which accounted for one-third of 1 percent of the aggregate assets. 

Let us in the same way divide the $49 billion block representing the aggregate 
assets of the 100 largest industrials of 1948. 

Note the declining proportion of iron and steel, which now has only about 
12 percent of the aggregate assets. Note the rise of transportation equipment to 
second rank in the total assets of the block and the phenomenal increase in the 
proportion of the total assets now represented by petroleum. 

Private transport and the leather industry no longer have a representation in 
the 100 largest; coal now has the smallest percentage of the aggregate total 
assets. In contrast, you have substantially larger segments for the chemicals, 
for electrical equipment, for retail distribution; and you will notice that a new 
industry group, motion pictures, has entered the lists of the 100 largest. 


Company changes 

But the rivalries for leadership obviously center in the individual companies 
within those industry groups. It is therefore more illuminating to see what the 
40-year span has done to their relative positions. 

We start with steel. In 1909 the United States Steel Corp. accounted for most 
of the assets in that industry group. However, there were 13 other steel com- 
panies represented among the 100 largest industrial corporations (chart 9). 

The 1948 list shows 4 survivors from 1909, and 5 newcomers.* 

The 9 members representing the steel industry in 1948 constitute somewhat 
less than 12 percent of the aggregate assets of the 100, and United States Steel— 
though it has grown with the economy—now represents only 5 percent of the 
aggregate assets of the 100 largest industrials, compared with its 22 percent of 
the 1909 total. 


® Survivors and newcomers—companies, in losing their position among the 100 largest, 
may not, of course, decline in absolute size. Most of them have continued to grow, but 
not at the rate of the more dynamic companies which replaced them on the list. 
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The nonferrous industries (chart 10) now take a lower relative position in 
terms of the total assets of the 100 largest. There were 13 companies represent- 
ing the industry in the 1909 list. Only five survived. And two spectacular 
newcomers, with Anaconda and International Nickel, now make up the Big Four. 

In the food products industry the two sugar companies which were industrial 
giants in 1909 have lost their positions. Their places have been taken by three 
important newcomers, but on the whole the food products industry is not as 
prominently represented in 1948 as it was in 1909 (chart 11). 
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In the transportation equipment industry all but one of the companies on the 
1909 list were associated with the railroad equipment or shipbuilding industries. 
The majority of them disappeared from the 1948 list (chart 12). 

The reason why the transportation equipment industry moved to second place 
in this array of the 100 largest industrials in 1948 is found in the 4 newcomers 
on the list, 3 in automobiles and 1 in aircraft, whose combined assets now con- 
stitute the bulk of that industry’s representation in the aggregate assets of big 
business. 


In the petroleum industry of 1909 the membership among the 100 largest was 
dominated by Standard Oil of New Jersey, which then had assets greater than 
those of all other members of this industry combined. That parent company 
has, to be sure, grown phenomenally since 1909, but its position within the 
industry, it can be seen, has had to be shared with its former subsidiaries, now 
independent, as well as with nine other greatly expanded petroleum corporations 
which were not in the list for 1909 (chart 13). 
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As we go down the list, we cannot miss the contrasts between the alignments 
of 1909 and of 1948. Some companies drop out of and others come into the 
picture (charts 14 to 20).° 


* Among the companies shown to be on both the 1909 and 1948 lists, several change 


names through merger or other reorganization. For example, Anaconda (Amalgamated 
Copper in 1909) ; Allied Chemical (General Chemical in 1909) ; Bethlehem Steel and Tide- 
water Oil merged with companies that had been on the 1909 list (Lackawanna Steel and 


Associated Oil). 
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A further study of the list would show how hard it is to think of many of 
these companies that have risen in size rank among the 100 largest, as being 
confined to any one industry.” 

The contrast between the position of the member companies on the right, that 
is of 1948, and those of the list on the 1909 side, might be made even more striking 
if we could stop to see what products other than their traditional original lines 
are now being produced by the leading companies in chemicals or electrical 
equipment, not to mention the others. 

Within the limits of this necessarily very summary treatment, we might sum 
up by pointing out that of the 100 largest industrials as shown in the 1909 list, 
only 36 remain in the block of the 100 largest for 1948. The outstanding ex- 
amples of maintained position are those whose operations show a drastic change 
in their product mix—the results of research, innovation, and shifted emphasis 
to meet competition of other innovators, 

Those who believe that a position among the 100 largest industrials represents 
an entrenchment from which a company cannot be dislodged by others, can 
find scant corroboration of that view by comparing the disposition of the 100 
largest industrials of 1909 with the 100 largest at the close of the 1940's. 

The Top is a Slippery Place 

In addition to the 1909 and 1948 lists, we have also prepared lists of the 100 
largest industrial corporations for 1919, 1929, and 1935. In all 5 years we have 
found 205 different companies included 1 or more times, as they have made their 
entrees and exits from the 100 largest. 

To demonstrate that this plateau of industrial leadership is a slippery place, 
I have used the lists of the 100 largest corporations in each of the 5 years just 
mentioned to give a visual impression of the intervening changes. 

Chart 21 shows an array of 100 dots which represent the 100 largest corpora- 
tions on the 1909 list. We shall now see what has happened during the first of 
our intermediate periods, the period from 1909 to 1919. 


100 LARGEST CORPORATIONS 


; 
eecceecces 
eeceseoeces 
eccecoeces 
eeccooceese 

eececeeece 
eeoeeecoece 
eeeeseecce 
eeeceesece 
eeeececsee 
eeeseeeece 


Within the space of 10 years, 47 of the 100 largest corporations in 1909 have 
lost their place. Most of them were merely outstripped in size by other growing 
or new corporations, but a few of the giants did go bankrupt. 

The 47 squares on chart 22 represent the new corporations which appear for 
the first time on the 1919 list of the 100 largest. 

Now we go to the change between 1919 and 1929. Sixteen more of the members 
of 1909 fell out, as did 14 of the corporations which had appeared for the first 
time on the 1919 list. These 30 corporations were replaced by 27 new corpora- 


1 Examples: A large percentage of the production of each of the four leading tire 
manufacturers is in other products such as plastics, where they have competitors in the 
chemical, container, and textile industries. Nylon, an important factor in the textile field, 
is hidden within the chemical industry (Du Pont). International Harvester. Allis Chal- 
mers, and Deere & Co. are all competitors in the manufacture of agricultural machinery, 
though each is classified in a different industry group. 
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tions, represented on chart 23 by triangles, which appeared for the first time 
in 1929, and by 3 corporations of 1909 vintage which had previously dropped 
out between 1909 and 1919 but had made a comeback to the top 100 by 1929. 


100 LARGEST CORPORATIONS 


100 LARGEST CORPORATIONS 
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Now we have a picture of the 1929 list, which is composed of three groups. 

Between 1929 and 1935, 17 corporations lost their places among the 100 largest. 
As chart 24 shows, they were replaced by 11 new ones (shaded circles) and 6 
other corporations which came back. 

Btween 1935 and 1948 still more changes took place. As chart 25 shows, 22 
corporations fell out. In their place, 20 new names (bars) appeared for the first 
time, and 2 had made comebacks. 

This brings us to the end of the 1909-48 period. 

What makes positions on the plateau of the business giants insecure is mainly 
the pressure toward innovation in product and market development. Innovation 
leaves little immunity from competition, even to companies that loom large in 
an industry’s output. 


63478—55—pt. 2——-74 
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100 LARGEST CORPORATIONS 


100 LARGEST CORPORATIONS 


25 
HOW BIG BUSINESS COMPETES 


This brings us to the third point on which I should like to sample the evidence— 
what is the basis for vigorous competition in those industries where only a few 
companies share the bulk of the output? 

Aluminum: Competition through substitutes 

As a case in point, take aluminum. We could agree that at least until World 
War II, the supply of primary aluminum was controlled by one integrated 
organization. When the Government brought suit against Alcoa as a monopoly, 
it recommended the division of the company to make the industry competitive. 
In refusing this recommendation, the court held that it would take a large and 
powerful company to assure effective competition. 

The reasons, I believe, are self-evident. Aluminum has few natural or 
exclusive uses.“ To find a market it has, in almost every case, had to displace 


1 Some of the properties considered by engineers in weighing the respective merits of 
aluminum and other materials for use in a particular product are: Weight, heat conduc- 
tivity, adaptability to casting, ease of machining, malleability, corrosion resistance, re- 
flectivity, adaptability to forging, appearance, ductility, ability to form alloys, compressive 
strength, coefficient of expansion, adaptability to extrusion, tensile strength, electric con- 
duetivity, modulus of elasticity, and hardness. 





ANTITRUST AND MONOPOLY PROBLEMS 1707 


an existing material and, in addition, to compete with new materials. It first 
invaded the cooking utensil market. Here it had to displace iron and, at later 
dates, it had to contend with copper, steel, and glass. It had to fight copper for 
a position in electrical transmission lines. Then it had to compete with wood 
and steel and many other materials in the building industry. 

In some markets it has made a successful entree only to be pushed out again. 
In others, it has been able to hold or improve its position. 

While it is hard to draw a diagram of competition, perhaps a picture of these 
shifts in one or two particular markets will help to visualize the competitive 
forces at play. 

(During the 40-year span between 1909 and 1948, the total domestic consumtion 
of aluminum rose from 34 million pounds to 1,560 million pounds. The width 
of the bars in the accompanying charts is proportional to the size of the total 
market for aluminum in the respective years.) 

In 1909, 18 percent of that year’s small production of aluminum was used in 
the transportation industry (chart 26). 


ALUMINUM USED IN TRANSPORTATION. 
(PERCENT OF TOTAL) 
50 


38 37 


(The width of the bers is proportional to the size of the tote! market for cluminum in 
the respective yeors). 


26 


By 1920 the transportation industry accounted for 50 percent of the total 
aluminum consumption. By 1939, this percentage had fallen to 37 percent, and 
in 1948 was down to 21 percent. 

To a large extent these shifts represent the success and then the failure of 
aluminum in the automotive field. 

In 1909 the average car used 40 pounds of aluminum. By 1920 this had in- 

but the others, because of their 
use of aluminum in the car body averaged 200 pounds. Then steel replaced 
aluminum in the car body, and in 1949 the average car used only 5 pounds of 
aluminum. 

By 1948 the average had increased to 12 pounds because of the increased use 
of aluminum in engine parts (chart 27). 

liere then is a case where aluminum successfully entered a large market but 
could not hold its position against the competition of steel. As a result, the 
aluminum industry had to look to other fields to dispose of its growing capacity. 
The building industry offered one opportunity. 

In 1909 there was little if any aluminum used in the building industry. In 
1930, however, aluminum successfully entered the building industry and ac- 
counted for 4 percent of the total aluminum consumption. By 1939 it still repre- 
sented a negligible proportion of aluminum consumption. By 1948 the building 
industry was the largest consumer of aluminum, accounting for 27 percent of the 
total aluminum consumption (chart 28). 
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In the case of power transmission lines, aluminum has waged a successful fight 
with copper. In 1909 copper dominated the power transmission market, account- 
ing for more than 70 percent of the total kilowatt-miles of electrical wiring. 

By 1948 the position of aluminum and copper was reversed, with aluminum 
accounting for 65 percent of the total kilowatt-miles of electrical wiring (chart 
29). 

Here then is an example where aluminum gained a foothold in a market and 
improved its position to where it now dominates the market. 

And so it goes from industry to industry and product to product. Aluminum 
must always compete in nearly all its markets with many desirable substitutes, 
and its success varies from year to year—from market to market. 

The competing bundles of properties which have pitted aluminum against 
copper, lead, zinc, steel, wood, have not stood alone. They have always been 
related to the question of price. 

In 1909 the price of aluminum was far above that of copper. Through the 
years, it has tended to fluctuate with copper, but in its struggle for a position in 
the many markets in which it attempted to compete, the price has fallen until it is 
now below copper (chart 30).” 


% Aluminum prices charted here represent domestic prices as scheduled by “Alcoa.” 
Prices shown in technical publications such as the annual reports of the American Bureau 
of Metal Statistics are those quoted in the open market and represent export priees, which 
differ markedly for 1916 and 1917 from Alcoa’s domestic price. 
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ALUMINUM vs COPPER 
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Thus we see that the price of a raw material produced by only one company 
has been determined in the market place just as that of copper, which has more 
producers. In other words, the existence of substitutable other materials is as 
much a basis for competition as is existence of other producers of the same 
material. 


Rubber tires: competition through differentiated products 


Suppose, however, that the consumer cannot choose from a range of substitutes. 
For example, there is no acceptable substitute for a rubber tire. If rubber tires 
do not have to compete actively with substitutes, what is to prevent a controlled 
market at stable prices when 75 percent of the new tire output is in the hands 
of 4 large manufacturers? 

The answer again lies in the structure of the market. Let me explain. 

The domestic tire market consists in effect of two separate markets—the 
original equipment market (28.1 percent), and the replacement market (71.9 
percent of the total). 

Replacement demand is satisfied not only by new tires but also by recapping 
and retreading old ones. Of the total domestic market in 1951, 53.8 percent 
was in new replacement tires; 18.1 percent in recaps and retreads. 
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Finally, the replacement market for new tires divides into those sold under 
the manufacturers’ own brand names (Goodrich, Firestone, Dunlop, or Seiberling, 
for example), and those sold under private brand names (like All-State, Gulf, 
Davis), belonging to large retailing organizations (chart 31). 


THE DOMESTIC TIRE MARKET, 1951 
(PERCENT) 


ORIGINAL 
EQUIPMENT 


NEW TIRE | 
REPLACEMENT GW 
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Manufacturers brands are sold chiefly by the tire producers’ own retail 
stores and dealer organizations and accounted for 38.8 percent of the total 
domestic market. 

Private brands (15 percent), although made by the tire manufacturers, com- 
pete with the latter’s own brands as if they were products of competing manu- 
facturers. They are sold mainly by mail order houses, filling stations, and 
automobile equipment chains. 

What competition do the Big Four face in each of these markets or market 
sectors? As you see (chart 32), they have virtually all of the original equipment 
market. The 15 independent tire producers have no more than is indicated by 
the small strip remaining uncovered in the top sector. 

Original equipment constitutes the important large order market in which the 
giant car manufacturers are the buyers to be satisfied. 


THE DOMESTIC TIRE MARKET, 1951 
“BIG FOUR” PERCENTAGE 
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In the new tire replacement market the Big Four’s share is only 67 percent for 
manufacturers’ brands, while the 15 or so independent producers have about one- 
third of the market. The Big Four supply about 62 percent of the private-brand 
tires to the mail-order houses and the large retail chains. 

Less than 10 percent of all finished recaps and retreads are turned out by the 
Big Four, but they supply about half of the raw material (camel-back) which re- 
cappers and retreaders use to make it possible for potential buyers to do without 
new tires. 

With these competitive cross currents the relative importance of the three 
replacement market sectors has noticeably changed over the past 25 years. As 
chart 33 shows, in 1926 nearly all replacement sales were manufacturers’ brands. 
Private brands were just getting started and there was no sign of any recapping. 
Both of the latter types expanded over the years, and by 1952 they had accounted 
for nearly half of the total replacement volume. 

These shifts in the national market sectors are accentuated by the varying 
strength of individual companies in particular geographic centers. 

The final test of the competition thus generated lies in the results for the con- 
sumer, in both price and quality. 
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First, as chart 34 shows, he can satisfy his need of a replacement tire at prices 
ranging anywhere from about $7 for recaps to $45 for a premium tire of the most 
popular size. 


CONSUMER'S CHOICE IN TERMS OF PRICE RANGE 
(PASSENGER CAR TIRES) 
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Secondly, competition for the business of the large-scale buyers, who can and 
do insist upon maximum quality, contributes to higher quality in his own pur- 
chase. Tire mileage has more than doubled in the past 25 years. 

Finally, as shown in chart 35, the trend of tire prices has been well below the 
average for other manufactured products made by both big and small business. 

Thus, in the face of a concentration of output in the Big Four, the consumer who 
cannot substitute something else for a rubber tire nevertheless has the protection 
of competitively differentiated products, akin to that of the consumer of aluminum. 


INNOVATION AND COMPETITION 


The three aspects of the role of big business that have just been sampled suggest 
a new element that has come to the fore since the days when a giant corporation 
was made merely by merging the important competitors—as was typical of the 
consolidations around 1900. This new element is the accelerated pace and range 
of innovation in big business. Each major innovation generates the incentives, in- 
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deed the necessity, for other companies to do likewise or otherwise to meet the 
new threat or opportunity. The readiness to move into more promising areas of 
product or methods, rather than to enlarge merely for the sake of enlarging, helps 
to explain why some of the leaders have been able to maintain their positions 
while others have been displaced. 

The heartening thing to us in this study has been to discover that the system 
itself, as it operates, has its own actions and reactions and its own methods of 
punishing the company that ceases to be competitive. The highly competitive 
character of big business as we have found it is not due to the personal predilec- 
tions of its present leadership but to stronger forces. Not the concentration of 
resources in integrated big business, but the dispersion and the versatility of the 
resources among so many separate units of enterprise is the distinctive character- 
istic and, I might say, the miracle of American capitalism in our day. 

The present balance between such concentration as is required by modern 
technology and such dispersion as is required for the greatest amount of compe- 
tition is neither perfect nor final. Yet, a working balance appears to exist today. 

Every form of social economic organization—slavery, the guild system, the age 
of the big mercantile companies, and other intermediate stages—has had its day. 
But so long as we have the market compulsions that now exist in the big business 
area, I believe that we can far extend the days of our present system of private 
enterprise. It has proved capable of contributing more richly than any demon- 
strable alternative system to the composite aims of a democratic society basing 
its economic progress on freedom of economic opportunity. 
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The following is the subcommittee staff economist’s analysis of the Brookings 
Institution brochure, Big Enterprise in the Competitive System. 


ANALYSIS OF BIG ENTERPRISE IN THE COMPETITIVE SYSTEM 
(Theodore J. Kreps) 


So far as the problems of the Antitrust Subcommittee of the House Committee 
on the Judiciary are concerned, practically all of the statistics and most of the 
analysis submitted by Mr. Hoyt P. Steele on behalf of the Chamber of Com- 
merce of the United States are out-of-date and irrelevant. 

Mr. Celler pointed out in his statement opening the hearings on May 10— 

“Our committee [is seeking] advice concerning the new types of problems 
{which businessmen and others] find themselves compelled to handle because of 
the new forces now transmuting the economy * * * We hope as a result of 
these hearings to know the areas to which we can most productively devote our 
limited time and money * * * toward dovetailing the legal framework of our 
antitrust legislation to the requirements of an ever-changing dynamic economy.” 

Instead of a rehash of old data pertaining to the decades prior to World War 
II (most of which in one form or another has long since been presented before 
this and other committees ef the Congress) the Antitrust Committee wanted 
information concerning the current wave of mergers and the new role of big enter- 
prise in a defense economy pulled hither and yon by such new economic forces 
as “the H-bomb, new vaccines, wonder drugs, atomic energy, electronics, automa- 
tion, supermarkets, joint multiproduct conglomerates, and discount houses.” 

Nothing in Mr. Steele’s testimony nor in the educational film which he exhi- 
bited nor in the accompanying script entitled “Big Enterprise in the Competitive 
System” has any substantial bearing on “Emerging Antitrust and Monopoly 
Problems” (to use the title of these hearings). While the price data are only 4 
years out of date, all of the analysis pertaining to big enterprise deals with a 
period that ended in 1948. Inevitably, a document such as Big Enterprise in 
the Competitive System, consisting of 30 printed pages with 35 charts, if it is 
to be thoroughly appraised, raises dozens of questions concerning sources of data, 
methods of computation, and alternative interpretations. But Mr. Steele’s 
unusual method of presenting this portion of his testimony made impossible the 
kind of incisive evaluation that is ordinarily developed through the on-the-spot 
give-and-take of regular hearing procedure. 

Frequently, the answer to an initial question opens the door to a large family 
of derivative questions to which answers become necessary for scientific evalua- 
tion of purported conclusions. Obviously no such cooperative development of 
echelons of pertinent inquiries and observations is possible in this post-mortem. 

Even if one ignores the questions raised by the accelerated pace and range of 
innovation in our economy since 1948, one is left with many questions going to 
the heart of antitrust policy that are left unanswered by the educational film 
presented by the Chamber of Commerce of the United States. For purposes of 
illustration, only three of the simpler questions will be dealt with. 

Since they are relatively simple, they can be dealt with briefly. Others are 
much more complex and would either require bringing in substantial portions of 
the vast amount of economic and statistical data omitted, or involve giving dif- 
ferent analytical treatment to the data used, ur necessitate applying alternative 
though equally acceptable, scientific conceptual tools that might yield appreciably 
divergent interpretative results. 
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1. The first question relates to the charts and argument presented on pages 
1692-1695 above. The problem in point is stated (p. 1692) as follows: “If cor- 
porations are preempting an increasing share of the income opportunities, we 
should expect to find some evidence in their increasing share of the national 
income.” To which one can well raise the question, why total national income? 
Why not national income originating in business? 

During the period here used, 1929-48, the expenditures of Government and 
the national income originating in Government are known to have increased 
considerably. Such has been the not infrequent noninaudible cry made from 
not a few rostrums by the Chamber of Commerce of the United States. 

If one wishes to find out whether corporations are doing a larger share of 
total business than they used to, why not compare national income originating 
in corporate business with that originating in all business? In table I below, 
that has been done. 

A comparison of the third and last columns clearly exhibits two facts. The 
percentage of business done by corporations has increased steadily, especially 
since 1946, while that done by sole proprietorships and partnerships has 
declined. 

Depending on the base year one selects one can compute the increase as 
being a tenth (1953 over 1929), more than a fifth (1953 over 1932), about a 
seventh (1953 over 1946), or a twentieth (1953 over 1948). Similarly one 
can compute the decline in the sole proprietorship and small business portion 
as being roughly one-fourth (1953 compared with 1946), one-seventh (1953 versus 
1948), or one-tenth (1953 from 1929), 


TaBLe 1.—National income by legal form of operation 1929-53 * 
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1 ee from table 12, p. 174, A Supplement to the Survey of Current Business, National Income, 
1954 ed. 


Note.—Not included either under the corporate or unincorporated columns above are (whether incor- 
porated or not) mutual financial institutions, producers’ and consumers’ cooperatives, trade associations‘ 
individually owned property including owner-occupied homes, private households, religious organizations‘ 
social and athletic clubs, labor organizations, nonprofit schools and hospitals, charitable and welfare organ- 
izations, and all other nonprofit organizations furnishing services to individuals. 


Secondly, note the grave danger in picking only 3 years: 1929, 1940, and 1948, 
as does the script in charts 1-6 above. 1929 was a year of fabulous corporate 
prosperity: The corporate percentage was high. 1940 was a year of heavy 
New Deal government expenditure: The corporate percentage would be modified. 
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1948 was a year when a flurry of postwar and GI enterprises and farmers were 
enjoying post-OPA inflation: The corporate percentage would again be low. 
Hence the conclusion in the pamphlet that the percentage of corporate business 
remained unchanged. 

To take these 3 years as proof that (p. 1693) “there seems to be no evidence 
of any significant trend,” while dubious so far as evidence up to 1948 is con- 
cerned, affords a treacherously frail reed of support for the assurance made 
to the Antitrust Committee that (p. 1712) “not the concentration of resources in 
integrated big business, but the dispersion * * * is the distinctive characteristic 
and, I might say, the miracle of American capitalism in our day” (1955). The 
steady decline in the proportion of national income generated by sole proprietor- 
ships and partnerships as compared to that generated in corporate business sug- 
gests that the word “miracle” represents the emotional response of a zealous 
apologist more appropriately than it does the objective appraisal of a dispassionate 
analyst. 

2. The second question pertains to the data and charts on pages 1697-1706 
above. This portion of Mr. Steele’s exhibit purports to prove that (p. 1697) 
“the smaller corporations appear to have improved their relative position in 
the general expansion.” Again no data are presented relative to the present. 

So far as emerging antitrust problems are concerned the Senate Small Busi- 
ness Committee in its annual report issued on March 30, 1955, unanimously 
came to the following conclusions (p. 2) based on a continuing study of the 
quarterly financial reports of United States manufacturing corporations pub- 
lished by the SEC and FTC: 

“Whether measured by percentage of stockholders’ equity or by percentage 
of dollars of sales, the profits of smaller manufacturing corporations, after 
taxes, have shrunk since 1952 while, with few exceptions, the profits of the 
largest corporations have increased. 

“For example, as a percentage of stockholder’s equity, the profits of the 
smallest manufacturing size group companies with total assets under $250,000 
stood at an annual rate of 10.6 percent after taxes for the first 6 months of 
1952. During that period there was only a slight spread between the smallest 
size group and the largest group having assets in excess of $100 million. 

“The profit rate for this largest group as a percentage of stockholder’s equity 
was 11.3 percent after taxes. By mid-1954, however, no such affinity of profit 
between small and large was evident. In fact, a forbidding disparity appeared. 

“For the first half of 1954, profits for the smaller size companies dwindled 
to 4.1 percent for a shrinkage amounting to 61.4 percent. No such blow befell 
the largest group of corporations. Instead of declining during the first 6 months 
of 1954, the profit rate for the giant corporations actually increased from the 
11.3 percent of 1952 to 12 percent, a 6.1 percent rise. 

“Profits as a percentage of dollar sales present a similar picture for the first 
6 months of 1952 compared with the first half of 1954. On this basis the smallest 
groups’ moneymaking ability declined 60.9 percent while the biggest corpora- 
tions showed an increase of 10.5 percent. In addition the smallest manufactur- 
ers’ share of the total sales has drifted downward from 19 percent in 1947 to 
14 percent in 1953, a trend which, if unchecked, can easily assume alarming 
significance. 

“These and other factors strongly suggest to your committee that there are 
obscure complex and underlying forces at work within our economy that are 
inimical to the future of small independent enterprise. To discover and correct 
these causes of the mounting disadvantages facing a small-business man should 
be a major concern of all who want to see preserved the vigor of our free enter- 
prise system. 

“It is the hope of your committee that to an ever-increasing extent the Small 
Business Administration will assume the role of bellwether among our executive 
agencies in what should take the shape of a concerted administrative attack on 
those elements of our economy which are hostile to the ease of entry of new 
businesses and to the growth of existing independent enterprises. 

“Your committee has long been deeply disturbed over the multiplying evidences 
of concentration of economic power in the managements of a relatively few 
huge corporations.” 

Furthermore, the comparison of the 100 largest firms in selected years: 1909, 
1919, 1929, 1935, and 1948, yields highly dubious results since the term “largest” 
does not refer to corporations of the same or of any definite size throughout the 
period. Just how large is “large” or how gigantic is “gigantic”? What was the 
smallest size firm included among the largest in 1909? In 1948? Not one of the 
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17 charts comparing bigness in 1948 with bigness in 1909 gives even the hint of 
an answer. Yet there are fragments of evidence to indicate that the differences 
were enormous. Thus, the average size of the largest in 1948 appears to have 
been about six times as large as the average in 1909 since (p. 1697) “In 1909 the 
100 largest industrials had aggregate assets of $8.2 billion. In 1948 the aggregate 
of the 100 largest industrials was about $49 billion.” Even deflation for changes 
in price level will not suffice for homogeneity. 

Moreover, among the so-called 100 largest or giant corporations in 1909 no 
less than 13 steel companies are included. One looks in vain in the political and 
economic trustbusting literature that characterized the first decade of this cen- 
tury (sometimes called the muck-raker era) to find a single observer worried 
about 13 giants in the steel industry. Actually the trustbusters were concerned 
primarily about only one—the United States Steel Corp., which alone according 
to the pamphlet had 22.3 percent of the assets of the entire group of 100 largest. 
To list the other 12 in the same category is a wanton distortion of economic 
history. No wonder that most of these fail to appear among the so-called big 
firms 20, 30, or 40 years later. They never belonged to that category in the first 
place. They were precisely the little firms in 1909 with only 8.5 percent of the 
assets of the entire group of 100. It was they who were apprehensive about the 
economic power of the United States Steel Corp., over 2% times as big as all 
of them put together—and were commonly referred to as Little Steel. 

The alleged demonstration that (p. 1704) “this plateau of industrial leadership 
is a slippery place” is slippery, indeed, due to the “slippery” definitions of 
“largest.” The fall from leadership is largely due to subtle unspecified shifts in 
definition. They fell by definition rather than by virtue of “competition.” The 
100 highest foothills in a foothill range may take up no more of the horizon than 
the 100 highest peaks including the Matterhorn in the Oberalp. That does not 
mean that the highest range is somehow no higher than the foothill range. 

What is the size of a truck too big to permit safe crossing of a bridge? If such 
a size be 20 tons, and if only a few such existed 40 years ago, how can one allege 
that the problem of accommodating big trucks on the highway has diminished 
today when the average weight per truck has increased severalfold merely because 
the 100 largest trucks carry no larger a percent of the total freight than a different 
less ponderous 100 largest did prior to World War I? 

The need for modification of clothes, doors, king-size beds, etc., is not dimin- 
ished merely because there are different individuals among the 100 largest over 
a period when the average size of all males has increased 3 inches. A large 
increase in the number of giants in no way decreases the protection required by 
the small, even on those comparatively rare occasions when the giant corpora- 
tions start fighting or countervailing each other. Protection in a schoolyard 
should be the continuous product of just rules and enforcement equal to the 
strength and number of bullies, not the happy accidental accompaniment of the 
rare occasions when the bullies are fighting each other. 

3. The third and last set of questions to be raised here arises from the argu- 
ment on pages 1707-1712 above that (p. 1709) “the existence of substitutable 
other materials is as much a basis for competition as is the existence of other 
producers of the same material.”’ [Even in the rubber tire industry] (p. 1712) “in 
the face of a concentration of output in the Big Four, the consumer who cannot 
substitute something else for a rubber tire nevertheless has the protection of com- 
petitively differentiated products, akin to the consumer [prewar] of aluminum.” 
He can use recaps, etc. 

Ingot aluminum, it is argued, competes with scrap aluminum, with copper, 
steel, cement, etc., therefore its price is a competitive price determined in the 
market place by the impersonal forces of demand and supply, even though prewar 
there was put one producer. 

This doctrine is again in no sense new. It was advanced in the Alcoa case and 
rejected as specious. In fact nearly 40 years ago, back in 1916, in the Corn 
Products case (United States v. Corn Products Refining Co., 234 Fed. 964-1018, 
8S. D. N. Y. 1916), Judge Hand disposed of this argument with a logic that no jurist 
has since been too obtuse to deny. 

The Corn Products Refining Co. argued that there was no monopoly since the 
monopolized cornstarch came in competition with sago, tapioca, potato, and 
wheat starches. But Judge Hand pointed out that these (like aluminum, copper, 
cement, etc.) had both a distinguishable use value and a different cost of pro- 
duction. So, said he, “the contention of the defendants that all the products 
which they vaguely say come into competition with them (p. 976) is certainly 
far from true; it is true only under those very limited conditions above set 
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forth * * *. In short, his monopoly where the two commodities compared are 
indistinguishable in use, is limited by the actual difference in the cost of produc- 
tion between them. Such a monopoly is therefore a limited one, but within the 
limits, it may be a true one.” 

The argument of Mr. Steele’s “educational film” in essence boils down to the 
proposition that when limits can be alleged to exist upon a monopoly, the 
monopoly no longer exists. Had the single seller of aluminum in the thirties 
reduced the price of aluminum sufficiently, he could have taken over more of 
the market for copper or steel. But the fact that Alcoa no longer made as high 
monopoly profits in selling aluminum to be used in automobiles as it could in 
aluminumware for kitchens in no way proves that it had no monopolistic power. 
It merely shows that Alcoa’s monopoly power was not unlimited. Some cus- 
tomers found a means of escape. 

If one were to pursue this argument of the “educational film” to its logical 
limit, no monopoly of any kind could exist, not even one granted by government 
itself in the form of a patent or copyright. For, does not the author of a new 
book have to compete not only with circulating library and secondhand copies 
of the book but with those copies new and secondhand of previous books he 
may have written? Does he not, therefore, compete with himself? 

Obviously, discriminating monopoly, though limited to the differential prices 
charged or the quantities allocated in different markets, remains monopoly 
nonetheless, no matter how often changing market opportunities lead it to change 
its price-output controls in order to maximize its monopoly profits. 

Finally, let the fact be emphasized that the three simple questions here 
raised are but a minimum sample of the kind of inquiries necessary to clarify 
and evaluate the data and analyses presented by the Chamber of Commerce of 
the United States in its “educational film” and accompanying script. 

In concluding this analysis of the script submitted to go with the Educational 
Film exhibited by Mr. Steele, I wish to point out that the script is a summary 
of a much larger study by Dr. A. D. H. Kaplan on Big Enterprise in a Competitive 
Economy published in 1954 by the Brookings Institution. The following review 
of that study, published in the July 1955 issue of the Pennsylvania Law Review, 
written by Prof. Corwin D. Edwards of the University of Chicago, formerly of the 
University of Virginia, is singularly in point: 

Kaplan, A. D. H., Big Enterprise in a Competitive System, Brookings Institution, 

Washington, D.C. 1954. 249 pages. 

Mr. Kaplan’s book is the first fruit of a study of big business which has been 
under way at the Brookings Institution since 1947. The study is still continuing, 
and presumably further publication is contemplated. The purpose of the volume 
is “to explore those aspects of big business participation in American industry 
that may reveal whether it is or is not compatible with the objectives of com- 
petitive private enterprise” (p. 1). This broad appraisal is conceived as de- 
pendent upon two basic questions: “First, has the growth of big business tended 
to narrow the opportunities for new enterprise by concentrating employment, 
assets, and market control in the hands of a few industrial giants? * * * 
Second, is the competition in which big business engages of a kind that is regu- 
lated in the last analysis by big business policies or by the market forces inherent 
in the system itself?” (p. 234). These two questions are regarded by Mr. Kaplan 
as the keys to the relation of big business respectively to the structure of indus- 
tries and markets and to competitive performance. In seeking to answer them 
in the initial volume of his continuing study, Mr. Kaplan appears to have 
placed his sweeping anpraisal before rather than after his more detailed work. 

he two parts of the book, each devoted to one of Mr. Kaplan’s 2 basic ques- 
tious, are of different kind and quality. The first part is a statistical analysis 
of the extent and trend of industrial concentration. It contains some of the 
best summaries of the limitations of concentration data that are to be found in 
print; but unfortunately, as will appear below, its interpretations of the new 
data which it contains are uncritically optimistic at crucial points. The second 
part of the book consists of a provocatively stimulating interpretation of the 
incentives and main lines of policy thought to be characteristic of big business. 
In this part much that is new and persuasive is to be found but much that is 
old and obvious is ignored, while the whole is interpreted with an unflagging 
optimism that is almost lyrical. Even a long review cannot cover this compact 
body of ideas and evaluations except by brief characterization and example. 

Mr. Kaplan’s analysis of the place of big business in the structure of industries 
and markets becomes the basis for a conclusion that this structure “evidently is 





1718 ANTITRUST AND MONOPOLY PROBLEMS 


appropriate to dynamic competition” (p. 240). This conclusion is reached in 
spite of the fact that Mr. Kaplan finds essentially the same high level of concen- 
tration which has been noted in other recent studies.’ This concentration does 
not disturb him for four principal reasons: First, that during the last quarter 
century or more the place of the largest industrial corporations in the economy 
has not grown, but has become slightly smaller; second, that the total business 
population has grown during the same period; third, that the development of 
interproduct competition and the consequent weakening of industrial boundaries 
have largely destroyed the significance of figures of concentration for particular 
products or industries ; fourth, that the largest 100 industrial corporations do not 
have a secure place at the top of the corporate pyramid, but instead constitute a 
changing group. 

When carefully examined, Mr. Kaplan’s grounds for optimism about the extent 
of industrial concentration are not persuasive. His facts need not be seriously 
disputed,’ but his interpretations are questionable. His evidence as to the trend 
of concentration is sufficient to discredit the view that concentration is growing 
catastrophically, as it was when Berle and Means published their pioneering 
study more than two decades ago. However, since it is clear that the largest 
industrial corporations are growing at roughly the same rate as the total volume 
of business, we cannot expect that the problems raised by concentration will be 
solved merely by the expansion of the economy. The persistence of the present 
level of concentration must trouble observers who think anticompetitive effects 
are now apparent. 

That the total number of firms is growing as fast as the population is a fact 
open to a variety of interpretations. It may mean, as Mr. Kaplan apparently 
thinks, that small new concerns can compete successfully against established 
large rivals and that there is a considerable field of new industry for the small 
business pioneer. It may mean merely that a segment of the economy in which 
business is typically small is growing as the whole economy grows—that, as man- 
ufacturing becomes more mechanized, specialized, and geographically remote 
from its market, there is an expansion of distribution and of the service trades. 
It may mean that where large concerns are dominant they prefer to buy from 
and sell to smaller ones which are relatively docile, so that maintenance of the 
power of the large enterprise involves maintenance of a considerable number 
of nominally independent satellite suppliers and customers. Before interpreting 
the figures optimistically or pessimistically, one needs to know whether the large 
and small concerns are in the same fields, and whether the small ones generally 
are independent ventures capable of growth, like Minute Maid, or are Charlie 
McCarthys like the so-called independent filling stations that lease their premises 
from a major oil company. 

That technological change has tended to increase the competition of substitutes 
is obvious. So is the fact that in particular cases such competition has dimin- 
ished or destroyed the significance of concentrated control over particular prod- 
ucts. Because of these facts, statistics of concentration for particular industries 
and product groups should be used with caution. But there is a wide gap between 
recognition that substitutes mitigate the impact of concentration and belief, with 
Mr. Kaplan, that they are important enough to deprive concentration of siguifi- 
cance. There are instances in which goods that might be substitutes do not com- 
pete because they are controlled by the same corporate interests; instances in 
which concerns reciprocally refrain from invading markets which they know 
are important to powerful neighbors; instances in which no satisfactory sub- 
stitute is known; and instances in which, although the existence of the substitute 
limits the power of a monopoly, it leaves a significant part of that power 
unbroken. These instances, like those in which there are satisfactory substitutes, 


1 He reports that 260 firms, each with more than 10,000 employees, accounted for 22 
percent of all business employment in 1948; that the 100 largest industrial companies 
accounted in 1948 for nearly 27 percent of the assets of all industrial corporations and for 
80 percent of the profits of all such concerns; that in more than half the product groups 
for which one can ascertain concentration in 1937, 4 firms or fewer produced 70 percent or 
more of the total output: and that diversification of the largest manufacturing companies 
es them power and influence beyond that which is apparent in the figures for particular 
markets. 

2 Though Mr. Kaplan’s presentation of his statistics is a model of caution, he omits cer- 
tain figures relevant to his thesis. The most important omission is the Federal Trade 
Commission's finding that from 1935 to 1950 the proportion of all manufacturing shipments 
made by the largest 200 manufacturing corporations rose from 37.7 to 40.5 percent. Pre- 
sumably the report containing these figures was issued after his volume had gone to press. 
But the factual point at issue is a narrow one—whether concentration in manufacturing 
has risen slightly or fallen slightly. That the changes since 1929 have not been great 
is now generally recognized. 
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have not been statistically measured; but, like the instances of satisfactory 
substitutes, they should not for that reason be ignored. Mr. Kaplan’s exposition 
does not touch them, and his optimism does not appear to be diminished by them. 

Mr. Kaplan relies most strongly upon his fourth point, that the largest 100 
corporations have been a changing group. Listing these concerns for the years 
1909, 1919, 1929, 1935, and 1948, he finds that the industrial composition of the 
list has changed materially and that there have been many changes in the 
identity and relative place of the companies included. The shifts among indus- 
tries mean to him a variation of growth patterns “as new and improved products 
have challenged established lines and their markets” (p. 135). The changing 
list of companies is interpreted as meaning “that integration, size, and competi- 
tion can and do go together” (p. 195) and that “we are not justified in identifying 
increase of financial resources of large-scale enterprise with net decline in the 
scope and vigor of competition” (p. 144). 

While it is true that there are substantial changes in Mr. Kaplan’s list of 
companies, there are also striking stabilities therein, particularly at the top 
of the list. An outstanding case is that of United States Steel Corp. Organized 
in 1901 with large amounts of water in its capital structure, operated before 
the First World War in a way that sheltered other steelmakers under a price 
umbrella, and admittedly plagued after the war by inefficiencies that necessitated 
a broad program of rehabilitation about 1938, this company, in spite of its 
weaknesses, does not stand lower than third among the largest industrial corpo- 
rations in any of the lists from 1909 to 1948. For the same period the Standard 
Oil Co. of New Jersey, in spite of a judicial dissolution in 1911, has not stood 
lower than second. General Electric Co.’s standing has ranged only between 
16th and 9th. After the largest motor manufacturers attained a place on the 
list in 1919, General Motors ranged only between 5th and 2d; Ford only between 
7th and 10th. In 1948 the 10 companies standing at the head of the list possessed 
36.55 percent of the total assets of the 100 corporations. The lowest rank of any 
of these companies in 1935 was 13th; in 1929 15th; and in 1919 34th.’ In 1948 
the 20 companies standing at the top of the list possessed 52.5 percent of the 
total assets of the entire 100. Fifteen of them were among the top 20 in 1935 
and 1929, and 13 were among the top 20 in 1919. One, Western Electric Co., 
was not on the list in these previous years. Among the rest of the 20, the lowest 
rank was 32d in 1935, 29th in 1929, and 34th in 1919. One must go as far back 
as the 1909 list to find this leading group seriously dispersed.‘ 

Moreover, the changes in the full list of 100 corporations do not justify Mr. 
Kaplan’s presumption that competitive exploitation of new products and processes 
was the sole cause worth mentioning. Even if every concern in the list had been 
an entrenched monopoly in 1909, there would have been ground for astonish- 
ment if the list in 1919 and again in 1948 had not shown changes reflecting 
wartime shifts in the pattern of industry.° It would have been almost equally 
astonishing if the list in 1935, a depression year, had not shown a different 
place for purveyors of cheap food than the list for the boom year 1929.° However 
strong a group of monopolistic companies might have been in 1909, it is scarcely 
conceivable that they could have preempted all the opportunities of new indus- 


8 The ranking for 1919 was substantially affected by the judicial dissolution of the old 
Standard Oil Co. in 1911, as a result of which new oil companies appeared in the industry 
and previous monopoly conditions were disrupted. For this reason, the ranking of the oil 
companies in the 1919 list may be regarded as a special case. The other 5 companies 
— stood in the first 10 in 1948, ranked in 1919, respectively, Ist, 5th, 7th, 11th, and 

* These relative stabilities at the top of the list cannot safely be regarded as proof that 
the manufacturing economy is monopolized. The stabilities, like the changes, probably 
have various explanations. Of the largest 20 companies in 1948, 7 were oil companies, 
2 steel manufacturers, 2 motor vehicle manufacturers, 3 electrical manufacturers, 2 
chemical manufacturers, and the remaining 4 from tobacco and farm machinery manu- 
facturing, copper mining, and mail-order merchandising. The oil companies, motor vehicle 
manufacturers, and steel manufacturers were among the largest 20 companies in 1935 and 
1929, along with 1 of the electrical manufacturers and 1 of the chemical manufacturers. 
Thus much of the stability of the position of the largest corporations probably expresses 
the large-scale organization that characterizes certain particular industries and the persist- 
ent importance of those industries in the economy. If this stable structure is inconsistent 
with competition—an inference made here only for contrast to Mr. Kaplan’s view that 
instability proves the vigor of competition—the inconsistency centers in the particular 
industries, and is not necessarily representative of the manufacturing economy as a whole. 

*For example, Bethlehem Steel Co., 3lst in the 1909 list, had risen to 6th place in 
1919. Midvale Steel & Ordnance Co., not included in the 1909 list, stood 10th in 1919. 
It was acquired by Bethlehem in 1923. 

: teen example, Great Atlantic & Pacific Tea Co. rose from 67th place in 1929 to 37th 
n . 
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tries, particularly those industries which, like automobile manufacturing and 
motion picture production, were initially thought by most observers to have 
a limited future. Though the fact that motor vehicle manufacturers and moving 
picture producers have climbed to a place among the 100 largest is a tribute 
to the dynamic character of the economy, it demonstrates nothing significant 
about the vigor of competition either in their own industries or in the industries 
of the concerns they displaced. So long as an economy is growing and the 
social environment changes under the catastrophic impact of war and depres- 
sion, even a group of powerful monopolies may be expected to grow at different 
rates. To prevent changes in relative position would require monopoly control 
much stronger than is thought to exist by even the most pessimistic critic of 
big business. 

A portion of the changes in Mr. Kaplan’s list appears to have been directly 
traceable to antitrust proceedings designed to break up industrial monopolies. 
The second company on the 1909 list is the Standard Oil Co.; the third is the 
American Tobacco Co. Both companies were dissolved by judicial decree in 
1911. As a result of these dissolutions a number of new corporations were 
formed, and several of these were large enough to appear in the list for 1919." 
The du Pont Powder Co., also on the 1909 list, was likewise dissolved in 1911, 
but only the part which retained the du Pont name was large enough in 1919 
to be included in the list for that year. Two large meat packers, Armour and 
Swift, stood high on the list in 1909 and even higher in 1919; a third, Cudahy, 
rose from 94th in 1909 to 66th in 1919. In 1920 the packers’ consent decree struck 
dewn the sources of the power of the leading packers, and in subsequent lists 
the position of all three packers was lower.’ International Harvester Co. stood 
fifth upon the list in 1909. In 1918 it consented to a decree of partial dissolu- 
tioh which was widely criticized as ineffective; in 1919 it stood 13th on the 
list, and thereafter did not stand higher than 14th. Various later antimonopoly 
proceedings probably had effects similar to those mentioned above. It is sur- 
prising to see the results of the action of the Government against monopolies 
included, with all other types of change, as evidence of the essentially competitive 
character of large business enterprises. It is also surprising that Mr. Kaplan’s 
inferences from the statistics have not been modified by the record of monopolistic 
behavior by some of the big companies, as brought out in judicial proceedings 
like those mentioned above. 

One means by which particular companies have attained greater absolute and 
relative size has been merger with other corporations. There was a substantial 
merger movement in the 1920’s. Another is in progress today. The importance 
of these movements can be illustrated in the case of the steel industry. Nine 
steel companies were among the hundred largest industrial companies in 1948. 
For seven of these the Federal Trade Commission has estimated the percentage of 
total growth between 1915 and 1945 which was due to the acquisition of other 
companies.” For the Republic Steel Corp. this percentage was 63.8; for Bethle- 
hem Steel Corp., 33.4; for Youngstown Sheet & Tube, 28.5; for American Rolling 
Mill, 20; for Jones & Laughlin, 15.7; for Inland Steel, 9.6; and for United 
States Steel, 6.9. Concerns which, by acquiring other companies, have entered 
the largest 100, or risen in relative place within the 100, cannot safely be said 
to have grown through the competitive vigor of their innovations; nor can the 
instability of the entire list be regarded as evidence of fluctuating competitive 
fortunes in the market insofar as it is due to this type of change. 

Even if the fluctuations in the lists were solely due to the causes emphasized 
by Mr. Kaplan, his evidence of the precarious tenure of industrial leadership 
could not be safely taken as proof that the companies involved are vigorously 
competitive. Monopoly power often results in lethargy, technological stagnation, 
and rising costs. In such cases the monopoly may retain control for a considera- 
Lle time in spite of its inefficiency, but may lose parts of its market, decline in 
size, and eventually succumb to substitute goods or to new competitors. So far 
as the changes in Mr. Kaplan’s lists may express such influences, they reflect both 
monopolistic and competitive forces interacting with each other, and do not 
justify a blanket appraisal of the entire process as a demonstration of competitive 
virtue. 


7 For example, Standard Oil Co. of New York, Standard Oil Co. of California, Standard 
an Co. of Indiana, Liggett & Myers Tobacco Co., P. Lorillard Co., and R. J. Reynolds 
Tobaceo Co. 

5 Armour fell from 3d in 1919 to 14th in 1929, 20th in 1935, and 30th in 1948. Swift 
fell from 4th in 1919 to 19th in 1929 and 1935 and 27th in 1948. Cudahy was not on the 
list for 1929, stood 95th in 1935, and was not on the list in 1948. 

®* Report of the FTC on the Merger Movement, GPO, 1948, pp. 70-134. 
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The discussion of the incentives and polices of large business enterprises 
which appears in the latter part of the book consists mostly of material which 
is fresh and significant and which has received insufficient emphasis. It sets 
forth the influences within the business enterprise which make for expansion, 
innovation, and competitive action as means to satisfy the ambitions of subor- 
dinate executives and departments. It also emphasizes competitive incentives 
that are derived from the efforts to maintain and strengthen the overall position 
of a large business in ways that may be inconsistent with short-run maximum 
profits in each separate market in which the enterprise may for the moment 
find itself. Valuable insights abound in this part of the work, and many of the 
imperfections which appear in it must be attributed to its trail-blazing character. 
Economists have too long thought of the great corporation as though it had the 
unity of purpose of a classical entrepreneur and as though its policies were 
confined to single markets and were susceptible in each market to traditional 
types of price analysis. Such thinking is distorted, whether it has to do with 
monopoly problems or other aspects of the impact of large business enterprises. 
Mr. Kaplan has rendered a valuable service in insisting upon the importance of 
what is larger than the market and what is less coherent than the entrepreneur. 

It is unfortunate that this contribution to economic thought has been weakened 
by a one-sided selection of facts and an overoptimistic interpretation of them. 
Doubtless Mr. Kaplan is correct in saying that the drive to improve the large 
company’s position brings it into conflict with other large companies and pro- 
vides an incentive for expansion that is often inconsistent with monopolistic 
impulses. Doubtless, too, he is right in regarding the functional specialization 
of the departments of a large concern as an influence toward dynamic innovations. 
One looks in vain, however, for significant shadows in his bright picture. He 
pays little attention to noncompetitive techniques for building and defending a 
company’s position—the preemption of raw materials and market channels, 
the erection of patent fences, predatory litigation, political favoritism, agree- 
ments to allocate or share markets. He finds it possible to discuss the fluctuations 
of copper prices without mentioning the three successive copper cartels, the 
second of which, in the latter part of the 1920's, was conspicuous among the 
influences making for accumulation of inventory and subsequent precipitous 
price reductions. In discussing the antitrust snit against A. & P., he summarizes 
the attractive features of the company’s policy of reducing prices to attain 
targets of volume but does not mention the company’s use of local and regional 
price cutting supported by revenues from other regions; its efforts to get sup- 
pliers to raise the prices which they charged its competitors: and other less 
attractive features of its policy. Indeed, one could not ascertain from his dis- 
cussion alone that the company was convicted under the antitrust laws and did 
not choose to appeal the case to the Supreme Court. 

In his appraisals, too, he sees the light without much shadow. For example, 
he states that “the acceptance of long-run demand and cost analysis by the big 
firm compels it as a matter of self interest to effect a distribution of market 
benefits equivalent to those that might accure from transaction to transaction 
under atomized competition” (P. 167). The primary purpose of this statement 
in the context in which it appears is to make the point that a large enterprise 
will forego short-run monopoly profits where they are inconsistent with its long- 
run program as determined by projections of demand and cost. In making 
this point, however, Mr. Kaplan equates long-run thinking with competition. 
One wonders whether he seriously intends to imply that, apart from competitive 
pressures, the policies of a large company will have the same effect as competition 
in accelerating change in spite of the pressure of vested interest in obsolete 
equipment: in stimulating consumption by sales below cost when demand has 
Sagged: in holding the planned profit down to a competitive norm; and in 
avoiding agreement with rivals for an allocation of fields of business. 

The chapter in which Mr. Kaplan discusses the vertical and horizontal inte- 
gration of large companies contains substantially all of his qualifications of his 
general thesis that big business is vigorously competitive. In this chapter he 
recognizes that absorption of other companies can be, and at times has been, 
anti-competitive in its effect, though he insists that much of it and probably 
most of it is not of this character. He sees both light and shadow in vertical 
integration and in the horizontal acquisition of potential competitors. He 
regards such developments as often reducing competition at particular points, 
while creating new competition at others. The competition-promoting aspects 
are the more vivid to him: but his recognition of the conflicting nature of the 
forces at work is a happy contrast to the discussion in other chapters. He 
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recommends that large business concerns be prompt in sloughing off parts of 
their structure which are not functionally serviceable to the rest, in order that 
they may be more free to expand where expansion is desirable. In this recom- 
mendation, as nowhere else in the book, he seems to envisage the possibility 
that great size may in itself call for question as to future growth, and that 
bigness should therefore not be pushed further than necessary. 
Corwin D. Epwarps, 
University of Virginia. 


The Cuarrman. We will now hear from Mr. Caplan. 

Mr. Caplan, I take it you will not take longer than 15 minutes be- 
‘ause the committee must meet outside this building at half-past 
twelve. 


STATEMENT OF JULIAN CAPLAN, PRACTICING ATTORNEY, 
SAN FRANCISCO, CALIF. 


Mr. Capitan. Mr. Chairman, my name is Julian Caplan, and I am 
a practicing attorney in San Francisco, specializing in patents and 
antitrust laws. 

I might say parenthetically that I am no relation to the previous 
witness, Dr. Kaplan of the Brookings Institution. 

I have a prepared statement on the question of treble damages which 


T would like included in the record. 
The Cuarrman. Your prepared statement will be made a part of our 


record. 
(The statement referred to is as follows :) 


STATEMENT OF JULIAN CAPLAN BEFORE THE House JupIcIARY COMMITTEE— 


SUBJECT: ANTITRUST TRIPLE DAMAGE ACTIONS 


The report of the National Committee on treble damages makes three recom- 
mendations regarding private antitrust suits. My remarks will be directed to 
the first proposal which is to weaken enforcement of the antitrust laws by 
abolishing the mandatory treble damage provision in private actions, which has 
been in effect since 1890, and substitute the trial judge’s discretion to double 
or treble damage awards. 

I believe that a weakening of the antitrust laws by making the award of 
treble damages discretionary would be a very serious impairment of the meager 
arsenal of weapons available in the fight against monopoly. Any attorney coun- 
seling clients on antitrust problems is well aware of the fact that the threat 
of triple damage actions is a far greater deterrent to antitrust violations than 
the small fines which may be imposed upon a criminal conviction. In my opinion, 
from discussing antitrust problems with businessmen, the possibility of being 
eventually called to account by private litigants in triple damage actions is a 
very wholesome and potent factor in deterring violation of the antitrust laws. 

The report of the Attorney General’s Committee speaks of the fact that dis- 
cretionary trebling of damages applies in copyright and patent cases. This is 
true. However, the Committee should know that the courts have, for practical 
purposes, read the trebling of damages right out of the patent and copyright 
laws. If the patent and copyright cases were considered precedents in anti- 
trust cases, and if the proposal to abolish mandatory treble damages were 
adopted, it would be rarely indeed that any plaintiff would succeed in having 
the amount of the award trebled. Thus only in the most outrageous instances of 
antitrust violation would it be possible for a plaintiff to collect three times the 
amount of his damage. Accordingly, the effect of private action as a deterrent 
would be largely eliminated. 

The recent decision of the United States Supreme Court in Commissioner v. 
Glenshaw Glass Company and William Goldman Theatres holds that the re- 
covery in a treble damage action is gross income and hence if a recovery is 
obtained, it is taxable as current income in the year in which the judgment 
is collected, even if the period of damage extended over several years. This 
tax decision, coupled with the proposed reduction in treble damages to simple 
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damages, discourages the filing of private suits and accordingly throws upon 
the Government an additional burden of enforcement, which is at least partially 
borne at the present time by private suits. 

During the past 5 years I have had occasion to participate in triple damage 
litigation in the steel industry representing independent steel fabricators who 
were being squeezed out of business by the fabricating subsidiaries and depart- 
ments of the steel mills. The suits in which I was involved have been disposed 
of by settlements this year. The distressing situation of the independent steel 
fabricator has been the repeated subject of congressional investigation, but as 
yet the Antitrust Division of the Department of Justice has undertaken no 
action in the steel industry, although frequent complaints have been made. In 
the 80th Congress, the Senate Special Committee To Study Problems of American 
Small Business conducted a widespread investigation of steel distribution. The 
interim report of that committee, submitted by Senator Martin, revealed that 
the system of steel distribution then in effect in the steel industry had not 
operated satisfactorily, either with respect to old customers or new customers 
The Steel Subcommittee also recommended that the Federal Trade Commission 
make a full and complete investigation and report on certain abuses in the 
steel industry, which, so far as I am aware, has never been done. 

In the 8ist Congress, the Committee on the Judiciary of the House of Repre- 
sentatives, in its study of monopoly power, conducted extensive hearings on the 
subject of steel. Numerous abuses of the antitrust laws were brought out in 
those hearings. The investigations of the SOth and Sist Congresses were not 
the only instances of congressional concern with the problems facing American 
small business in the steel industry. The Temporary National Economic Com- 
mittee, before World War II, conducted a similar widespread investigation of 
the steel industry and its pricing policies. 

It is important for the committee to realize, in considering the problems of 
enforcement of the antitrust laws in treble damage actions that despite con- 
gressional investigation, despite widespread dissatisfaction among small steel 
fabricators and warehousemen with the growing monopolization and vertical 
integration of the steel industry, which is stifling small business initiative, the 
Antitrust Division has not seen fit to file an acton. Enforcement of the anti- 
trust laws in the highly important steel industry has been left to private 
litigation. 

In one of the suits in which I was involved, our client, the Independent Iron 
Works, had a contract for the fabrication and erection of steel overpasses in 
one of the important highway projects in the San Francisco Bay area. This 
contract was awarded during the period of NPA controls and Independent 
Iron Works had the necessary priorities to obtain the steel. The particular 
type of steel required in the project—wide flange beams—was obtainable from 
only two sources, United States Steel and Bethlehem. The suppliers refused to 
supply the steel, despite Government priorities and despite the importance of 
the project to the people of the State of California and despite the fact that 
their own fabricating subsidiaries had bid on the same job and had promised 
prompt delivery. We filed suit on behalf of Independent Iron Works for treble 
damages and for an injunction, and only then was the steel supplied and the 
contract completed. 

The vicious practices of the steel industry on the west coast are nowhere more 
evident than in connection with the construction of a new bridge being erected 
across the northern end of San Francisco Bay. This is a major project—one 
of the largest structural steel contracts let in our area in recent years. It 
requires large quantities of wide flange beams which, as I have said, are obtain- 
able only from United States Steel or Bethlehem. Because of the magnitude 
of the job, it was the sort of project which the big steel companies thought 
they could keep to themselves; they thought no independent would have the 
temerity to bid on this bridge. However, when the bids were opened, much 
to the surprise of the steel companies, they found that an independent syndicate 
had entered the successful low bid. The syndicate bid $21 million for the job, 
as against the United States Steel Company’s bid of $28 million—one-third more. 
Bethlehem’s bid was even higher—$30 million. However, when the syndicate 
tried to get the steel which was necessary to complete the job, they had to 
go to Bethlehem and United States Steel, against whom they had bid. The 
upshot of that was that United States Steel and Bethlehem obtained one-half 
the job as a subcontract from the successful syndicate. 

Another instance is the experience of a small structural steel fabricator from 
Arizona. He was bidding on local jobs in his area in competition with the fab- 
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ricating subsidiaries of United States Steel and Bethlehem, but he had to go 
to United States Steel and Bethlehem in order to get his steel. The steel 
companies would return his orders unfilled. In one instance, Bethlehem re- 
turned an order and he subsequently had to purchase the same material through 
their fabricating division after it had been fabricated, at a higher price than 
he could have done it in his own shop, and even then the work was not done 
properly and he had to do it over again. This was only one of many instances. 
I am sorry to say that this fabricator had to close his doors recently. 

Another instance which we brought to light involved a man by the name of 
Osborne, the owner of a highly successful machinery company in the San Fran- 
cisco area, who had many years of industrial experience. He built a building 
and hired personnel for a shop to go into the structural steel fabricating business. 
He estimated on jobs and had a volume of a million and a half dollars worth 
of work lined up. He had a Dun & Bradstreet rating of a million dollars to 
back his venture. When he went to the steel companies, against whom he was 
bidding on these jobs, to get the steel, he was told that because he hadn't been 
in business before World War II, he couldn’t get steel from the mills. Accord- 
ingly, he had to buy steel at the warehouses at high warehouse prices and after 
he lost $30,000 on each of 2 jobs, he closed the plant. 

This is the pattern of the west coast steel fabricating industry and nothing 
is being done about it by the Antitrust Division, despite congressional investi- 
gations, despite numerous complaints by the injured fabricators. If this com- 
mittee is to cut down the threat of enforcement of the antitrust laws by private 
damage suits, where is the independent businessman to obtain relief? 

One courageous client of ours was Walter P. Thomson, an engineer of many 
years’ experience. He built a plant to fabricate propane and butane household 
storage plants in Houston, Tex. The plant was well equipped and with no 
effort to speak of, Mr. Thomson lined up orders from customers for $350,000 
worth of tanks within a period of only a few weeks. The steel companies selling 
in the Houston area refused to sell him steel because he had not been a prewar 
customer. The one exception was a steel mill which had been built in Houston 
during the war with Government agency, and which obviously could not claim 
that they were selling only to prewar customers. 

This mill, however, attached so many strings to the sale of steel and delayed 
so long that Thomson’s project never had a chance to succeed. As I have said, 
Thomson had the courage to fight the steel companies and we filed suit on his 
behalf. The steel companies really went to work on Thomson. They took his 
deposition for 16 days. A team of about eight lawyers on the other side took 
turns examining Thomson during this grueling deposition. When one ran out 
of questions, the other would take over. Not satisfied with this, they hired a 
crew of investigators who combed through Thomson’s past to try to find damag- 
ing evidence, none of it relating to his ability to manufacture and sell tanks, 
but to side issues of his previous business career. Finally, at the trial, the 
defendants cross-examined Thomson for 16 more days. There were, at times, 
25 lawyers on the other side, plus many more hidden away in libraries against 
2on our side. If any member of the committee thinks that triple damage actions 
are soft touches whereby a plaintiff can make money easily, I would refer him 
to Thomson’s experience. Thompson’s suit was pending for over 5 years. His 
trial lasted 7 weeks. At the end of the trial, settlement was made before the 
jury returned a verdict. 

In view of the absolute necessity of private actions for enforcement of the 
antitrust laws, in view of the tax situation as to recoveries being taxable as 
income in the year received, in view of the extreme difficulty of such cases from 
the standpoint of the plaintiff in bringing such cases to trial, and in view of the 
deterring effect of treble liability on potential wrongdoers, I believe that the 
triple-damage provisions should be left as they are. This is a time to improve 
antitrust enforcement, not hamper it. 


Mr. Capian. I will start at the third paragraph on eel ae 


page: It is important for the committee to realize, in considering the 
problems of enforcement of the antitrust laws in treble-damage actions 
that despite congressional investigation, despite widespread dissatis- 
faction among small steel fabricators and warehousemen with the 
growing monopolization and vertical integration of the steel industry, 
which is stifling small-business initiative, the Antitrust Division has 
not seen fit to file an action. Enforcement of the antitrust laws in 





ANTITRUST AND MONOPOLY PROBLEMS 1725 


the highly important steel industry has been left to private litigation. 

In one of the suits in which I was involved, our client, the Inde- 
pendent Iron Works, of Oakland, Calif., had a contract for the 
fabrication and erection of steel overpasses in one of the important 
highway projects in the San Francisco Bay area. This contract was 
awarded during the period of NPA controls and Independent Iron 
Works had the necessary priorities to obtain the steel. The particular 
type of steel required in the project, wide flange beams, was obtainable 
from only two sources—United States Steel and Bethlehem. The 
suppliers refused to supply the steel, despite Government priorities 
and despite the importance of the project to the people of the State of 

California and despite the fact that their own iubeiatine subsidi- 
aries had bid on the same job and had promised yrompt deliver y. We 
filed suit on behalf of Independent Iron Works for treble damages 
and for an injunction, and only then was the steel supplied and the 
contract completed. 

The vicious practices of the steel industry on the west coast are 
nowhere more evident than in connection with the construction of a 
new bridge being erected across the northern end of San Fracisco 
Bay. This is a major project—one of the largest structural steel 
contracts let in our area in recent years. It requires large quantities 
of wide flange beams, which as I have said, are obtainable only from 
United States Steel or Bethlehem. 

Because of the magnitude of the job, it was the sort of project which 
the big steel companies thought they could keep to themselves; they 
thought no independent would have the temer ity to bid on this bridge. 
However, when the bids were opened, much to the surprise of the steel 
companies, they found that an independent syndicate had entered 
the successful low bid. The syndicate bid $21 million for the job, as 

gainst the United States Steel Co.’s bid of $28 million—one-third 
more. Bethlehem’s bid was ev $30 million. 

However, when the syndicate tried to get the steel which was neces- 

sary to complete the job, they had to go to Bethlehem and United 
States Steel, against whom they had bid. The upshot of that was 
that United States Steel and Bethlehem obtained one-half the job as 
a subcontract from the successful syndicate. 

The CuarrmMan. Could they not have gotten that steel from other 
companies ? 

Mr. Captian. There are no other companies in the United States 
that make that type of steel. 

Mr. Matetz. Did you have any cooperation at all from the Anti- 
trust Division or the Federal Trade Commission ? 

Mr. Captan. No. On the contrary, we assisted them. They took 
advantage of the depositions and interrogatories that we had pre- 
pared. We furnished that material to the Antitrust Division but we 
got no reciprocal help from them; nor did we get the benefits of a 
Government decree in our case. 

Mr. Maerz. You may know that this committee has conducted a 
study of the iron and steel industry. Were you able to make any use 
of the information that was given before this committee ? 

Mr. Capian. We certainly tried to. But our experience was that 
the witnesses who appeared before this committee and before the 
Senate Small Business Committee refused to cooperate with us be- 
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cause apparently they were frightened of retaliation by the steel 
companies. — 
(The testimony referred to follows:) 


By way of illustration: The Leake Stamping Co. of Monroe, Mich., published 
in the Monroe Evening News of September 20, 1948, a letter to its employees. 
This letter was included in the hearings of this committee and reads as follows: 


“An open letter to our faithful employees 


“FREE COMPETITION HAS LED TO SUCCESS 


“After 8 years of phenomenal growth in your midst, our continued progress is 
being seriously challenged. From our humble beginning with 12 loyal employees 
we steadily advanced to a maximum of 240. Although a minor factor in your 
community, the wages that we have paid now approaches the $3 million mark. 
We have, with pardonable pride, enjoyed our reputation as a good and steady 
place to work. Our relationship with our employees has been more harmonious 
than that of most large families. A combination of this loyalty and our own 
“blood, sweat, and tears,” has, until now, been invincible. Our record of accom- 
plishment in both peacetime and wartime has been the envy of many much larger 
corporations. More than $11 million worth of parts vital to the peacetime econ- 
omy and the war effort have passed through our presses. 


“BUT UNFAIR DISCRIMINATION NOW PRESENTS A PROBLEM 


“Now the demand for steel has increased to a point far greater than the ability 
of the steel industry to produce. The steel industry has decreed that steel shall 
be allocated to each customer in proportion to their purchases of 1939-40. Un- 
fortunately we made the unforgivable mistake of choosing the wrong time to 
launch our new enterprise. 

“According to the above formula, the Leake Stamping Co. is entitled to 1 day’s 
supply of steel per year. Two of the eight mills, from whom we have purchased 
25 million pounds of steel, have graciously promised us a total of 59 tons. On 
the basis of discriminating trade policies, 2 mills have canceled sizable orders 
on their books 2 to 3 years. Our lack of steel has led to the cancellation of 
688,865 mowing-machine guards, which is only one of the many items affected. 
The only consolation offered is that ‘allocations usually hurt someone and unfor- 
tunately in this case it is you.’ 


“WITH A PLANT EQUIPPED TO FABRICATE 2,000 TONS MONTHLY 59 TONS WILL NOT LAST 
VERY LONG 


“Therefore, it is with sincere regret that we are forced to lay off so many 
of our faithful employees until we can enlist more support for our campaign to 
secure the steel to which we are justly entitled. 

“We strongly urge each employee, past and present, and all others indirectly 
affected, to protest this unfair boycott, that restricts our purchases of steel at 
the present time, to the amount we received in years 1939-40, by sending letters 
direct to your representatives: Senator Arthur Vandenberg, Senate Office Build- 
ing, Washington, D. C.; Senator Homer Ferguson, Senate Office Building, ‘Wash- 
ington, D. C.; Representative Earl Michener, House Office Building, Washington, 
D. C. 


“THIS IS YOUR BATTLE AS MUCH AS OURS 


“The progress that we have achieved in fair competition must not be sacrificed 
by a short-sighted policy of unfair distribution. 
“THe LEAKE STAMPING Co., 
“James M. LEAKE, President.’’* 


On May 1, 1953, we took the deposition of Mr. James M. Leake. The appear- 
ances at the deposition were as follows: 

Mr. Julian Caplan for the plaintiffs. 

Mr. Herbert W. Clark for defendants Republic Steel Corp., National Steel 
Corp., and Granite City Steel Corp. 

Mr. John E. Laughlin, Jr. for defendant National Steel Corp. 

Mr. Lawrence 8. Fletcher for defendant Armco Steel Corp. 


i Hearings, 8ist Cong., serial 14, pt. 4a, pp. 303-304, Monopoly Power. 
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Mr. George Rice for defendant Sheffield Steel Corp. 

Mr. Frederick M. Fisk for defendant Jones & Laughlin Steel Corp. 

Mr. H. C. Lumb for defendant Republic Steel Corp. 

Messrs. Morris M. Doyle and Merrill Russell for defendant United States 
Steel Corp. 

(After certain preliminary questions, the following question and answer were 
put in the record :) 

Q. During the conversations which you had with the salesmen of the steel 
companies did they state to you that they were unable to furnish the Leake 
Stamping Co. with steel by reason of the fact that their company had allocated 
to each customer steel in proportion to the customer’s purchases in 1939 to 1940, 
or words to that effect?—A. In my contact with them that wasn’t the excuse 
given. I think possibly there is one letter there that might give some impression 
that was the reason, but they all had their specific reasons, the type of parts 
we were seeking or some mill orders were all filled for the quarter. They all 
had specific problems of a different nature in the reasons for not being able to 
take care of everybody as they would like to have been taken care of. 

(Then followed a series of questions and answers which reveals the difficulty 
we encountered in securing the cooperation of witnesses :) 

Q. At the time you wrote this letter which appears in the Monroe Evening 
News of September 20, 1948, were the facts stated in the letter clear in your 
recollection at that time?—A. Would you repeat the question? 

Q. Did you have a clear recollection of the facts at the time you wrote this 
letter September 20, 1948? 

Mr. Fisk. You have withdrawn the first question and asked him another; is 
that right? 

Mr. Caplan. He asked me to repeat it. I assume he didn’t understand it. 
Will you read my last question? 

(Last question read by reporter.) 

A. In answer to that I have, as in my letter to Mr. Thompson, stated that 
upon referring to the past as a whole I would say that there have been some 
things clarified since which might not have been in that letter. The letter, of 
course, was fur the purpose of justifying with the employees a layoff which 
was pending from the completion of a contract in excess of $2 million, which 
cannot be replaced immediately, even with all the steel that you can get. But 
the emphasis there was strictly for the purpose of conveying to the employees 
that we had to start over again and get new orders and get steel.—Q. Mr. Leake, 
I do not believe your answer is responsive to the question which I asked. I will 
ask the reporter to repeat the question and see if you can answer the question 
which I did ask. 

Reporter: “Did you have a clear recollection of the facts at the time you wrote 
this letter September 20, 1948?” 

A. The word “decree” was something that has changed in value in my mind, 
and perhaps it was redundant in its usage at that time. The intention was 
to—the use of it was on the basis of sending in orders and not getting all the 
steel, which was restrictive in everybody’s operation. 

Mr. CAPLAN, I will ask the reporter to repeat the question which was asked 
once more, please, and see if you can answer the question exactly as it was asked. 

Mr. Fisk. I am going to object to cross-examining the witness. The witness 
has given you an answer twice of his understanding, which was a proper answer 
to your question. 

Mr. CapLAN. The question is clear enough. I don’t think there is any question 
in my mind as to whether the answer is responsive, so I will move to strike it 
at the trial, but I would like the question repeated. 

Mr. CLARK. Of course, Mr. Caplan, there is another difficulty; that exhibit 
from which you are reading to the witness is full of conclusions; one of the 
conclusions you read to the witness. 

Mr. CapLan. The question that I am asking is very simple and can be answered 
yes or no. 

Reporter. “Did you have a clear recollection of the facts at the time you 
wrote this letter September 20, 1948?” 

A. I assembled it from information given me by many of my employees, and 
aside from the differences of understanding, which I have already mentioned, 
I assumed at that time I had the facts. 

Q. Where they clear in your mind at the time you wrote the letter? 

Mr. Fisk. I think, Mr. Caplan, that the witness is entitled to know that a 
question like that he is entitled to answer the question and then give whatever 
explanation he has, 
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Q. Mr. Leake, answer the question yes or no if you are able to, and if you 
are not able to answer it yes or no, so state, and if you do answer it you may 
make any explanation you care to. 

Mr. CrLark. To what facts are you referring? 

Mr. CapLan. The facts set forth in the letter of September 20. 

Mr. CLark. That assumes that they are facts, and I object to the question on 
that ground. I pointed out to you that it is filled with conclusions and you 
read some of the conclusions to him. What do you want to do, refresh his 
recollection as to the conclusions? If you want to find out whether or not the 
letter states facts, why don’t you ask him and save time here? 


By Mr. Caplan: 

Q. The question which I am asking you, Mr. Leake, is whether or not at the 
time you wrote the letter in September of 1948 you had a clear recollection of 
the facts set forth in the letter?—A. If I knew what you were referring to as 
facts I could—— 

Mr. CLarK (interrupting). Why don’t you read him from the statement what 
you say is a fact and let him tell you whether it is a fact or not? 

Q. Do you have difficulty, Mr. Leake, in distinguishing between facts and what 
are not facts in this letter? 

Mr. CriarkK. I object to the question on the ground that it has no support 
here in the evidence at all, and it is an improper question, Mr. Caplan. 

Mr. CAPLAN. I will ask the witness to answer it. 

Mr. Fisk. I submit the witness has answered the question more than once. 

Mr. CapLan. He has not answered this question. 

Mr. Crark. It is perfectly plain what you are trying to do. We can under- 
stand it perfectly clearly. You are trying to get the witness to say, “I don’t 
know that what is stated in that advertisement was true when I wrote it.” He 
said that he published the advertisement. Why don’t you go at it directly instead 
of this roundabout method you are pursuing? 

Mr. CapLan. There is a pending question, Mr. Leake. 

(Last question read by reporter.) 

Mr. Doyte. That is totally improper cross-examination of your own witness. 
You proceed to cross-examine the witness without laying any foundation 
whatsoever. 

Mr. CaPLaNn. I would appreciate you gentlemen stating all your objections to 
the question before it is asked. We ask the reporter to repeat the question and 
then another objection is made. 

Mr. CLARK. We will persist in objecting to improper questions if we stay 
here for a month, Mr. Caplan, and you can reconcile yourself to that fact now. 
Put proper questions to the witness or expect to receive proper objections. 

Mr. Fisk. How can we object to the question before it is asked? 

Mr. CapLaAN. Mr. Doyle just objected to a question when it was asked the 
second time when he hadn’t objected the first time. 

Reporter. “Do you have difficulty, Mr. Leake, in distinguishing between facts 
and what are not facts in this letter?” 

A. I seem to be having difficulty. 

Q. Mr. Leake, at the time you wrote this letter, exhibit 91, in 1948, did you 
have a clear recollection of the statements which you set forth in the letter?— 
A. In the light of today I did not. 

Q. In the light of 1948 did you?—A. Anything written by someone at the time, 
naturally they assume they have the facts. But in the light of today I find 
I was wrong in several instances. 

Q. Is there anything in this open letter to your “faithful employees” which 
you set forth in the newspaper which according to your understanding in 1948 
was not true?—A. I would change a few words which in their interpretation 
seem to have been given a different idea than I had in my mind. I looked up 
in - dictionary what decree meant, and it is a word that should not have been 
used, 

Q. What was your understanding in 1948 when you wrote the letter of the 
meaning of the word “decree” as distinguished from your present understand- 
ing of the word “decree”?—A. Well, “decree,” according to the dictionary, 
means an Official edict, possibly a joint conclusion, which there is no swbstan- 
tiating evidence to back up under the situation. 

Q. What did you think the word “decree’’ meant in 1948?—A. Well, it meant 
that we were sending out purchase orders and getting back purchase orders 
wherever we sent them, based on varying conditions which stood in the way 
of the fulfillment of the orders. 
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Q. That was your understanding of the word “decree” in 1948?—A. It was 
just a universal result that we were faced with, not based on anything other 
than accumulation of reasons for nonfulfillment of orders. 

Q. The question I am trying to ask you, Mr. Leake, is what you thought the 
word “decree” meant in 1948. 

Mr. Fisk. He is just explaining to you what he thought it meant, the way 
in which he used it. 

Q. I don’t understand that explanation. I would like to know what the word 
“decree” meant to you in 1948? 

Mr. Doyre. He has answered that. 

A. I would have to answer it about the same. I don’t know what else I could 
do. We both seem to have trouble. 

Q. I asked you whether you had a clear recollection of the statements in 
this letter, which is exhibit 91, at the time you made them, and my recollection 
of your testimony is that you said that your understanding of the meaning of 
some of the words has changed in the intervening period. 

Mr. CLarK. May I make this suggestion: it would be impossible for him not 
to have had a recollection of the statement at the time he made it. You are 
putting an impossibility to the witness. No wonder he is getting confused. 

Mr. Caplan. Let’s pick up my question. 

(Last question read by reporter.) 

Q. Now, the question is, Did you have a clear recollection of the statements 
at the time you made them? 

Mr. Fisk. I want to make an objection to that. I object to it on the ground 
that you are arguing with your own witness, and that you are also asking him 
a question that has been answered more than once. Furthermore, it is leading 
and suggestive. 

Q. Well, I will ask you the next question, Mr. Leake: Were the statements 
which you set forth in exhibit 91 true to the best of your knowledge at the time 
you made them? 

Mr. Fisk. Same objection. 

Mr. CAPLAN. Well, let’s have an answer to that. 

Mr. Fisk. Statements of what? 

Mr. CLarK. What do you mean by “true and correct”? 

Q. Were the statements which you set forth in exhibit 91 trne and correct 
according to your best understanding at the time you made the statements?— 
A. The statements at that time were based on my conclusions at that time, 
which have changed. 

Q. Were they true and correct at the time you made them? 

Mr. Dorie. That is an objectionable question as having been asked and an- 
swered innumerable times. It is further objectionable upon the ground that 
it asks whether conclusions and opinions voiced by this man in 1948 were true 
and correct at that time. 

Mr. CApLAn. According to his then understanding, that’s right. 

Mr. DoyLe. Not whether facts asserted in the communication were true and 
correct, but whether conclusions and opinions in the communication were true 
and correct. I submit it is impossible for him to answer whether an opinion 
is true and correct. 

By Mr. CAPLAN: 

Q. At the time you made the statements in September 1948 as set forth in 
exhibit 91, in accordance with your understanding at that time were the state- 
ments in the letter true and correct?—A. They were my opinion at that time. 

Q. Do you recall whether or not any two steel mills canceled 25 sizeable orders 
on their books 2 to 3 years?—A. Well, I cannot say yes or no to that, but it is a 
matter of whether orders mailed by me to a company constitute a contract be- 
tween the two or not. But we did place orders before the termination or at the 
termination of the war based on knowing that there would be quite a scramble 
for readjustment to civilian work getting steel, and we wanted to have orders 
placed. Whether our mailing the orders constituted a contract between the 
steel mills and us I wouldn't be in a position to say. 

Q. Where those orders returned to you within a short time after you mailed 
them in?—A. With reference to those, I believe those were held by the mill on 
the basis of whenever the time came later they would try and fit us into the 
schedule on those orders. 

Q. Do you recall cancellation of 25 sizeable orders by two mills?—A. That is 
correct. 

Q. What were the two mills?—<A. That is, my understanding of a contract, 
it is correct. 
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Q. What were the two mills?—A. I believe one is Armco; I wouldn’t be sure of 
the other. 

Q. What was the tonnage of the 25 sizeable orders referred to in exhibit 91?— 
A. As I recall, there was sizeable tonnage of possible 2,000 tons or so. They were 
not orders placed for any specific job. They were anticipation orders based on 
possibilities which were expected to happen in the readjustment from war pro- 
duction to civilian production. 

Q. Do you recall the cancellation of an order for 688,865 mowing machine 
guards?—A. Yes, sir. 

Q. With whom did you have that contract?—A. The Allis-Chalmers Manufac- 
turing Co. 

Q. Did the Allis-Chalmers Manufacturing Co. cancel an order with you for 
that number of guards?—A. Yes, sir. 

Q. What was the reason for the cancellation?—A. Inability of the Leake 
Stamping Co. to make them. 

Q. Why were you unable to make them?—A. Inability to get material for 
the guards. 

Q. What material did you need?—A. Three-sixteenth sheet. 

Q. Steel?—A. Steel. 

Q. Were there other items besides these mowing machine guards which were 
canceled ?—A. That is the only one that was of consequential size that stays in 
my memory. 

Q. Did you protest to any of the steel companies your inability to obtain the 
steel for these mowiny machine guards?—A. Yes, sir. Whenever we can’t fill 
an order if we need steel we try to use persuasion, seeing what we can get. 

Q. Did anyone tell you “allocations usually hurt someone and unfortunately 
in this case, it is you’?—A. Well, people around the community here made such 
statements. 

Q. What people around the community?—-A. Well, people that know when we 
lay off a sizable number of people. 

Q. Do you recollect whether or not any steel company told you that?—A. I 
don’t know of any. 

Q. Did you advise your employees, past and present, to protest an unfair 
boycott that restricts your purchases of steel at the present time to the amount 
you received in the years 1939-40 by sending letters direct to Senators and Con- 
gressmen from this district?—A. They read the newspaper. 

Q. Did you regard this as an unfair boycott at the time you made the state- 
ment?—A. I was feeling very badly about inability to get steel. 

Q. Did you feel that you were the victim of an unfair boycott?—A. In the 
absence of later facts I felt that our inability to get more orders accepted was 
rather discouraging. 

Q. Did you feel it was an unfair boycott at the time you wrote that letter? 

Mr. Criark. I object to that; it is immaterial how he felt about the thing. If 
you have any proof of boycott by the steel companies of this witness’s business, 
go ahead and produce it, Mr. Caplan. 

(Deposition of James M. Leake, Civil Action No. 29419, Aero Sales Company, 
et al., Plaintiffs, v8. Columbia Steel Company, et al., Defendants, District Court 
of the United States, Northern District of California, Southern Division. ) 


Mr. Cartan. Another instance is the experience of a small structural 
steel fabricator from Arizona. He was bidding on local jobs in his 
area in ——_e with the fabricating subsidiaries of United States 
Steel and Bethlehem, but he had to go to United States Steel and 
Bethlehem in order to get his steel. The steel companies would 
return his orders unfilled. In one instance, Bethlehem returned an 
order and he subsequently had to purchase the same material through 
their fabricating division after it had been fabricated, at a higher 
price than he could have done it in his own shop, and even then the 
work was not done properly and he had to do it over again. This was 
only one of many instances. I am sorry to say that this fabricator 
had to close his doors recently. 

The CuHammawn. Isn’t part of the fault there due to the decision of 
the Supreme Court which allowed the Consolidated Steel Co. to be 
acquired by United States Steel and gave United States Steel a 
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stranglehold on construction steel on the west coast and the Western 
part of the United States? 

Mr. Cartan. It is partly due to that, Mr. Chairman, but it is even 
more due to the practices which United States Steel and Bethlehem 
have followed since that decision. 

In other words, the Government’s suit in the merger case was 
directed towards one phase of the problem, monopolization of the 
sale of steel on the west coast. It has worked out that monopolization 
cf the fabrication of steel has been the really serious antitrust violation 
aspect of the merger. 

Another instance which we brought to light involved a man by the 
uame of Osborne, the owner of a highly successful machinery company 
in San Francisco area, who had many years of industrial experience. 
He built a building and hired personnel for a shop to go into the struc- 
tural steel fabricating business. He estimated on jobs and had a vol- 
ume of a million and a half dollars worth of work lined up. He had 
a Dun & Bradstreet rating of a million dollars to back his venture. 
When he went to the steel companies, against whom he was bidding on 
these jobs, to get the steel, he was told that because he hadn’t been in 
business before World War II, he couldn’t get steel from the mills. 
Accordingly, he had to buy steel at the warehouses at high warehouse 
prices and after he lost $30,000 on each of two jobs, he closed the 
plant. 

Mr. Materz. And you brought suit against the companies? 

Mr. Capian. Not on his behalf. 

Mr. Maerz. Did you file a complaint on his behalf? 

Mr. Captian. No. 

Mr. Materz. Did you represent him ? 

Mr. Captian. No, we did not. 

The Cuarrman. Did you file triple damages on behalf of the others ¢ 

Mr. Carian. No, we filed on behalf of Independent Iron Works, we 
did not file on behalf of any of the others I have mentioned. 

The Cuarrman. What happened to the other suits you filed ? 

Mr. Cartan. All those suits were settled during the current year 

Mr. Maerz. Were the settlements favorable? 

Mr. Captian. The settlements were quite favorable, we thought. 
But the most favorable thing other than the financial end of it was the 
fact that the Independent Iron Works is now able to get steel, whereas 
it was not able to get steel before suit was filed. 

Mr. Maerz. What was the extent of the recovery ? 

Mr. Carian. In the group of the suits, the value of the recovery was 
$425,000, approximately, in value. 

This is the pattern of the west-coast steel fabricating industry and 
nothing is being done about it by the Antitrust Division despite con- 
gressional investigations, despite numerous complaints by the injured 
fabricators. If his committee is to cut down the threat of enforce- 


ment of the antitrust laws by private damage suits, by making the 
provision for treble damages discretionary, where is the independent 
businessman to obtain relief? 

One courageous client of ours was Walter P. Thomson, an engineer 
of many years’ experience. He built a plant to fabricate propane and 
butane household storage tanks in Houston, Tex. The plant was well 
equipped and with no effort to speak of Mr. Thomson lined up orders 
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from customers for $350,000 worth of tanks within a period of only a 
few weeks. 

The steel companies selling in the Houston area refused to sell him 
steel because he had not been a prewar customer. The one exception 
was a steel mill which had been built in Houston during the war with 
Government money, and which obviously could not min that they 
were selling only to prewar customers. ‘This mill, however, attached 
so many strings to the sale of steel and delayed so long that Thomson’s 
project never had a chance to succeed. 

As [ have said, Thomson had the courage to fight the steel companies 
and we filed suit on his behalf. The steel companies really went to 
work on Thomson. They took his deposition for 16 days. A team of 
about eight lawyers on the other side took turns examining Thomson 
during this grueling deposition. When one ran out of questions, the 
other would take over. Not satisfied with this, they hired a crew of 
investigators who combed through Thomson’s past to try to find 
damaging evidence, none of it relating to his ability to manufacture 
and sell tanks, but to side issues of his previous business career. 
Finally, at the trial, the defendants cross-examined Thomson for 16 
more days. They Ww ere, at times, 25 lawyers on the other side, plus 
many more hidden away in libraries against 2 2 on our side. 

If any member of the committee thinks that tr iple-damage actions 
are soft touches whereby a plaintiff can make money easily, I would 
refer him to Thomson’s experience. Thomson’s suit was pending for 
over 5 years. His trial lasted 7 weeks. At the end of the trial, settle- 
ment was made before the jury returned a verdict. 

In view of the absolute necessity of private actions for enforcement 
of the antitrust laws, in view of the tax situation as to recoveries being 
taxable as income in the year received, in view of the extreme diffi- 
culty of such cases from the standpoint of the plaintiff in bringing 
such cases to trial, and in view of the deterring effect of treble damage 
litigation liability on potential wrongdoers, I believe that the triple- 
damage provisions should be left as they are. This is a time to im- 
prove antitrust enforcement, not hamper it. 

Mr. Maerz. I think it might be pointed out that the chairman has 
introduced a bill which would provide that in the event of a treble- 
damage recovery, two-thirds of that recovery would not be taxable. 

Mr. Capuian. I certainly would be in favor of that because, consider- 
ing now Mr. Thomson’s situation, his damage occurred over a period 
of a number of years and his recovery is now ‘taxable in 1955. 

It seems grossly unfair to tax the entire recovery as income in 1955 
when he was damaged over a period of a number of years. 

The CuarrMan. In connection with these settlements, was there any 
impairment of your future activities in this field ? 

Mr. Carian. Asa condition of settlement, it was necessary for me to 
state I would not bring any antitrust suits against United States Steel 
and Bethlehem for 5 years. 

The CuarrmMan. How did this come about ? 

Mr. Cartan. We were offered a settlement which we believed was in 
the best interest of our client. If we had not stipulated to forbear 
bringing suit, we would have been placing our own personal interest 
ahead of the interest of our client. This is an unconscionable position 
for an attorney. It was my belief at. the time that the requirement of 
the steel companies was legally unenforceable and unreasonable. 

The CuarrmMan. Tagree. You should continue your enforcement of 
the antitrust laws in the steel industry on the west coast. 
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(Deposition of James M. Leake, Civil Action Ne. 29419, Aero Sales Company 
et al., Plaintiffs r. Columbia Steel Company et al.. Defendants, District Court of 
the United States, Northern District of California, Southern Division. ) 

The Cuarrman. Well, thank you very much, Mr. Caplan, for your 
statement. 

We will now adjourn until 2:30, and this afternoon we will hear 
Charles B. Shuman, president, American Farm Bureau Federation; 
Maurice Mermy, director, Bureau of Education and Fair Trade; and 
Clarence M. McMillan, executive secretary, National Candy Whole- 
salers Association. 

(Whereupon, at 12:25 p. m., the subcommittee recessed, to resume 
at 2:30 p. m., the same day.) 


AFTERNOON SESSION 


The CuHarrmMan. Our first witness at the resumed session this after- 
noon is Mr. Hamilton, of the American Farm Bureau Federation. 


STATEMENT OF W. E. HAMILTON, DIRECTOR OF RESEARCH, ACCOM- 
PANIED BY MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION 


Mr. Hamintron. Mr. Chairman and members of the committee, I 
am W. E. Hamilton, director of research for the American Farm 
Bureau Federation, with headquarters in Chicago. I have with me 
this afternoon, Mr. Matt Triggs, assistant director of our Washington 


office. 

We appreciate this opportunity to discuss with you the important 
subject of antitrust legisiation. I have here 2 or 3 paragraphs in my 
prepared statement with regard to the Farm Bureau. I will skip 
over these by merely saying that the Farm Bureau is the largest 
general farm organization in the United States, and that it was or- 
ganized to provide a means whereby farmers can work together and 
speak with a united voice on the problems which affect them, either 
as farmers or as citizens, and that this statement is based on the 
policies adopted by official voting delegates of member State farm 
bureaus at our most recent annual meeting. 

The American Farm Bureau Federation has long supported effec- 
tive legislation to prohibit the exercise of monopoly power. We be- 
lieve that our American system of regulated, competitive, private 
enterprise has been a prime factor in the dev elopment of the United 
States. That is, we believe in competitive, private enterprise with 
enough Government regulation first, to prevent the abuse of monopoly 
power in natural monopoly situations and second, to encourage com- 
petition in all other types of economic activity. 

We not only are convinced that a competitive system which rewards 
individual initiative and enterprise is the most productive form of 
economic organization; we also believe that the nature of agriculture 
is such that we must have a high degree of competition throughout the 
economy if farmers are to prosper. 

One of the outstanding characteristics of agriculture is the number 
of producers involved and the inability of the individual producer 
to have any material effect on total farm output or the price at which 


it can be sold. 
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In fact, agriculture probably comes as close to the textbook defini- 
tion of a competitive industry as any segment of our economy. 

The next several paragraphs of my prepared statement, discuss the 
fact that agriculture is largely composed of family units and the fact 
that even the larger farms have a relatively small annual gross income. 
And I also make the point in the prepared statement that agriculture 
remains highly competitive, notwithstanding the fact that we have 
some Government programs, such as price supports, acreage allot- 
ments, and marketing quotas, which do interpose some factors into 
the situation that would not be present in a completely free economy. 

My conclusion is that despite these Government programs agricul- 
ture remains highly competitive. As long as this is true, farmers 
cannot expect to be able to trade farm products for industrial goods 
on satisfactory terms if other segments of the economy are allowed to 
engage in monopolistic or restrictive trade practices. 

With this background, we would like to comment on some aspects 
of the report prepared by the Attorney General’s National Committee 
to Study the Antitrust Laws. Our comments will be rather limited 
because many of the matters covered in the Committee’s report in- 
volve highly technical legal questions, on which we do not have a 
specific position at this time. 

It seems to us that the Attorney General’s Committee has performed 
a valuable service by summarizing the court cases which have led to 
present interpretations of the antitrust laws. We are not concerned 
with the fact that individual committee members filed numerous 
dissents to the Committee’s recommendations. 

The fact that there were numerous dissents seems to us to indicate 
that the Attorney General did a pretty good job of appointing a 
committee that is representative of conflicting viewpoints. Further- 
more, the dissents help to focus attention on the basic issues in anti- 
trust controversies. We believe that the entire report deserves careful 
study and much public discussion ; consequently, we are glad that this 
committee plans to hold extensive hearings. 

The American Farm Bureau Federation has long opposed so-called 
fair trade pricing which we believe to be inconsistent with the mainte- 
nance of a free competitive economy. Freely moving prices are an 
important element of a competitive system. We therefore favor the 
recommendation of the Attorney General’s Committee that Congress— 
repeal both the Miller-Tydings amendment to the Sherman Act and the McGuire 
amendment to the Federal Trade Commission Act, thereby subjecting resale- 
price maintenance, as other price fixing practices to those Federal antitrust 
controls which safeguard the public by keeping the channels of distribution free. 

We are opposed to all forms of price fixing; however, the nonsigner 
clause of the McGuire Act is, in our opinion, a particularly undesira- 
ble form of price fixing, because it provides a means whereby a minor- 
ity of the distributors of a product can take action which is binding 
on the majority. 

Mr. Marerz. Are you in favor, Mr. Hamilton, of giving a patent 
holder the right to impose restrictions on his licensee’s prices ? 

Mr. Hamiron. As I understand it, giving the patentee the right 
to impose restrictions on the price at which the licensee can sell the 
product ? 

Mr. Materz. Yes, sir. 
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Mr. Hamiuton. We do not have a specific position on that, but 
in my judgment, to be consistent, we would be opposed to it. 

Mr. Materz. In other words, you would not favor the recommenda- 
tion of the Attorney General’s Coumalties report in that respect? 

Mr. Hamiuron. I will have to confess that I did not read that sec- 
tion of the Attorney General’s report because we have not been active 
on patent matters, but we are, in general, opposed to all forms of re- 
sale price maintenance and I am confident that the way you put this 
question, the answer would be no, we would not be for that. 

Mr. Matetz. Thank you. 

Mr. Hamittron. One of the fundamental defenses of the profit sys- 
tem is that competitive forces will compel the passing along to con- 
sumers of savings which may be made as a result of increasing eflici- 
ency in production and distribution. Fair trade laws tend to 
undermine this basic defense of the profit system. 

We believe that any retailer who is able to serve the public more 
efficiently than others, whether due to managerial ability, or volume, 
or location, or any other reason, should be encouraged, not forbidden, 
to reflect such reduced costs of operation in his prices. Furthermore, 
the consumer should have an opportunity to benefit from any effici- 
encies that can be obtained through changes in distribution methods. 
A consumer who desires to do his shopping in less exclusive stores, or 
who is willing to accept less service than is provided elsewhere, should 
have the opportunity of participating in the savings thus made. 

Nor is this necessarily harmful to retailers. Any protection of re- 
tail dealers by fair trade pricing practices is more illusory than real. 
If margins are held unduly high on some items, efficient operators will 
be able to be more competitive on other items or to compete more ag- 
gressively with respect to merchandising, or display, or advertising, 
or trade-ins, or service. 

We know of no evidence indicating that those retail trades which 
have generally resorted to fair trade pricing practices have been more 
profitable than those retail trades which have not. Nor do we know 
of any evidence that retail trade has been any more profitable in those 
States having resale price maintenance legislation than in those States 
which do not. Asa matter of fact, we believe that there is considerable 
evidence that fair trade is breaking down. 

We doubt that there is anything in the field of antitrust legislation 
that is more controversial than the price discrimination questions that 
arise under the Robinson-Patman Act. 

We favor antitrust action to prohibit predatory price-cutting that is 
designed to destroy competition. The problem, is how to separate 
price policies that are designed to destroy competition from policies 
that actually reflect competition at work. 

In many of the cases that arise under the Robinson-Patman Act, the 
real question is whether it is the function of antitrust policy to protect 
competition or individual competitors. We believe that the objective 
should be to protect competition. It is, of course, inevitable that some 
competitors will lose out in any free and open competition, for this is 
the very nature of competition; however, a policy of protecting all 
competitors in effect would destroy competition and lead to a cartel 
system. For this reason our recommendations with respect to the Rob- 
inson-Patman Act are pitched in the direction of making it easier for 
the competitive process to result in lower prices to consumers. 
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We would like to call particular attention to the section of the Attor- 
ney General’s Committee’s report headed “Functional Discounts.” 
The committee notes that the opposition of farm groups led Congress 
to delete from the bill that became the Robinson-Patman Act, language 
which attempted to distinguish between wholesalers and retailers with 
regard to eligibility for functional discounts. 

‘Notw ithstanding this, the committee found that— 


* * * challenged price discriminations were soon adjudicated by the Federal 
Trade Commission according to the definitions Congress had deleted. 


This is a very important matter to farmers because it affects the 
status of farm cooperatives, and the opportunity of farmers to reduce 
the cost of farm supplies. 

We agree with the Attorney General’s Committee that— 


* * * to relate discounts or prices solely to the purchaser’s resale activities 
without recognition of his buying functions thwarts competition and efficiency 
in marketing. It compels affirmative discrimination against a substantial class 
of distributors, but hence serves as a penalty on integration. If a businessman 
actually fulfills the wholesale function by relieving his suppliers of risk, storage, 
transportation, administration, and so forth, his performance, his capital in- 
vestment, and the saving to his suppliers, are unaffected by whether he also per- 
forms the retailing function, or any number of other functions. A legal rule 
disqualifying him from discounts recognizing wholesaling functions actually 
performed compels him to render these functions free of charge. The value of 
the service is pocketed by the seller who did not earn it. Such a rule proclaims 
as a matter of law that the integrated wholesaler-retailer cannot possibly perform 
the wholesaling function ; it forbids the matter to be put to proof. 


We also agree with the committee recommendation— 


that suppliers granting functional discounts either to single-function or to in- 
tegrated buyers should not be held responsible for any consequences of their 
customers’ pricing tactics. 

This agreement with the recommendation of the Attorney General’s 
Committee on this point follows from our belief that resale price 
maintenance is fundamentally unsound, and that consumers are en- 
titled to benefit from any efficiencies that distributors may be able to 
achieve. 

We agree with the committee’s statement that the quantity limits 
proviso in section 2 (a) of the Robinson-Patman Act— 

* * * necessarily aims to threaten price differentials which reflect economies 
in efficient distribution—thus offending the consumer’s interest which the cost 
defense was designed to preserve. 

The one case—rubber tires and tubes for motor vehicles—in which 
the Federal Trade Commission has invoked the quantity limits proviso 
is of particular interest to farm cooperatives. 

We can see no basis for limitations on the use of quantity discounts 
that are actually based on differences in the cost of supplying goods 
to different buyers. Arbitrary quantity limitations restrict the oppor- 
tunity for savings through large-scale purchases by cooperatives and 
other distributors. This is an interference with the freedom of com- 
petition between normal channels of trade which is not justified where 
the quantity discounts in question can be justified on a cost basis and 
are available without discrimination to all purchasers of the quantities 
in question. 

We believe that a seller should be allowed to reduce his price in 
good faith to meet competitive prices or services offered by com- 
petitors without being held in violation of the Robinson-Patman Act. 
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We recognize, however, that this is a complex and controversial 
question. 

We would not support selective price-cutting designed to drive com- 
petition out of a market, nor would we support a reestablishment of 
the basing point system. We believe, however, that enforcement 
agencies and courts can distinguish between price cuts that are made 
in good faith to meet competition and cuts that are designed to de- 
stroy competition. 

We believe that the phrase “like grade and quality” in the Robin- 
son-Patman Act should be interpreted to permit differentials between 
the prices of nationally advertised premium brands and private 
brands of the same commodity. The distributor who buys a na- 
tionally advertised premium brand is buying more than just the goods 
themselves. He is also buying the consumer acceptance and good 
will which the manufacturer has created through national advertising 
and promotion. 

The distributor who buys a private brand does not get any benefit 
from the manufacturer’s advertising and promotion program. If 
he is required to pay the same price as distributors of the nationally 
advertised brand, he is being forced to pay for something that he 
cannot expect to receive. At the same time, he must assume re- 
sponsibility for creating acceptance for his private brand through 
his own advertising and promotion program. This again is a matter 
that is of considerable interest to farmer cooperatives, many of which 
handle private brand merchandise. 

Accordingly, we agree with the committee majority recom- 
mendation— 
that the seller who is guilty of a prima facie discriminatory differential between 
branded and unbranded goods be permitted to “justify” the lower price for 
the unbranded item by relating this ‘“‘method” of marketing to corresponding 
“savings” in those distribution costs incurred through the promotional expendi- 
tures of merchandising a nationally advertised branded item. 

We are opposed to the exercise of monopolistic economic power by 
any segment of our population—industry, agriculture, or the Govern- 
ment itself. Accordingly, we cannot and do not condone the use 
of monopolistic practices by farmer cooperatives. 

We believe, however, that the Attorney General’s Committee was 
unduly concerned with the status of farm cooperatives under the 
antitrust laws. The freedom of entry into agricultural production 
and marketing is so great that there is little opportunity for either 
a cooperative or a noncooperative organization to achieve a monop- 
olistic power. We are not recommending that nonfarm groups at- 
tempt to take over the functions of either farmers or farm coopera- 
tives, however, the fact remains that anyone who feels that the price 
of any agricultural product is being unduly enhanced by cooperative 
action is free to produce and market such a product himself. 

This general statement is in no way invalidated by the fact that 
a few price-supported commodities are now under marketing quotas. 
In most cases, the quotas are attached to the farms and farms with 
quotas are available for purchase. 

This suggestion by a minority of the Committee— 
that the failure of the Secretary of Agriculture over two decades to institute 


a single proceeding against an agricultural cooperative at least suggests that 
enforcement responsibility be put elsewhere— 
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seems to us to be completely without merit in view of the fact that the 
members making this comment have failed to cite a single specific 
case where action by the Secretary of Agriculture might have been 
warranted. 

If there is any agricultural product, the price of which is being un- 
duly enhanced in this period when we are struggling with surpluses 
and a price-cost squeeze, we are sure that thousands of farmers who 
are looking for something they can produce on the land that is being 
diverted from the production of basic crops under Government pro- 
duction control programs would like to find out about it. 

The comment of a minority of the Committee with respect to the 
provisions of law— 
which permit inclusion in marketing agreements and orders—and consequent 
total exemptions from antitrust scrutiny—of provisions covering production con- 
trols, surplus pools, allocation of raw materials, standardization, unfair meth- 
ods of trade and unfair competition, techniques of marketing, and so forth— 
ignores the fact that all such provisions must be approved by the Sec- 
retary of Agriculture, and in no instance may such programs be used 
to increase prices above parity levels. 

Marketing agreements and orders were authorized by the Congress 
as a means of providing a limited measure of protection to the pro- 
ducers of perishable commodities which are not easily handled under 
a direct price support program. We have no objection to a review 
of Federal marketing agreement and order programs in terms of their 
relationship to national antitrust policy, but we must insist that the 
relationship of these programs to national agriculture policy also 
deserves consideration. 

Actually, the minority of the Committee is unduly disturbed in 
this connection. The total impact of marketing agreements upon the 
marketing of farm products is not substantial and the economic fac- 
tors are such as to pretty well eliminate the possibility of significantly 
affecting the price of commodities so regulated. 

Our position with respect to business monopoly was summarized 
in the resolutions adopted at our last annual meeting as follows: 

Though individual enterprise is still vital in America, the corporate form of 
commercial organization is one of the key factors which has contributed to the 
unmatched productive capacity and efficiency of the American industrial sys- 
tem. Many economic functions can be performed most efficiently by large cor- 
porate organizations. 

It is nevertheless our conviction that the domination of an industry by a few 
large corporations—irrespective of whether this domination has been achieved 
by merger or is the result of a wholly laudable endeavor to provide the best 
article at the lowest price—can reach a point that is unnecessary for optimum 
efficiency, destructive to the principle of a competitive economy, and politically 
dangerous. 

The authority and ability of the Federal Trade Commission and the Depart- 
ment of Justice to deal with monopoly and restrictive practices should be sup- 
ported and enhanced. 

Mr. Maerz. Mr. Hamilton, suppose the Secretary of Agriculture 
requests the farmers of the country to market their crop in an orderly 
fashion, in other words, to abstain from marketing the crop all at a 
particular time. Suppose the farmers accede to the request of the Sec- 
cretary of Agriculture, are there any antitrust implications to that 
kind of activity, in your opinion ? 

Mr. Hamiton. I don’t think so. In the first place, I cannot con- 


ceive of a Secretary asking farmers to completely abstain-—— 
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Mr. Materz. The question had come up several weeks ago. 

Mr. Hamirton. I know of no such cases, but I do know there is a 
real need in agriculture for orderly marketing. 

In fact, one of the original objectives of the price support program 
was to make it possible for farmers to engage in orderly marketing, 
and to avoid the necessity of dumping their surpluses on the market at 
harvest time. 


Regulation of monopoly— 


and this again is a continuation of a resolution adopted at our last 
annual meeting— 


in those areas of our economy in which monopoly has been recognized as the 
practical and efficient means of providing a service under the existing circum- 
stances, regulation by appropriate State and Federal agencies should be exercised 
firmly and.with adequate consideration of the public interest. Where a par- 
ticular field of regulatory activity can be adequately undertaken by State gov- 
ernments we are opposed to Federal regulation. We are opposed to the exten- 
sion of price regulation in circumstances in which competition is effective as a 
regulatory factor. 

Since the field price of natural gas is adequately regulated by competition 
we favor legislation to provide that field prices of natural gas shall not be regu- 
lated by the Federal Trade Commission. 


Our resolution goes on to state our opposition to cartels and cartel 
agreements. Specific attention is directed to— 


the discriminatory rate proposals that ocean-shipping conferences are endeavor- 
ing to establish to avoid the competition of independent shipping companies. 


We favor legislation to terminate such discriminatory practices. 


We are opposed to modification of antitrust legislation to authorize contracts 
which restrict sales by distributors on the basis of class of buyer or territory. 

The section of the report by the Attorney General’s Committee 
relative to labor union actions which restrain trade seem to us to only 
scratch the surface of this problem. 


Our resolutions summarize our view of this problem as follows: 


Concentration of power in the hands of labor unions has in many instances 
progressed to the point that it may appropriately be considered a labor monop- 
oly. In their exercise of this concentration of economic power some labor 
unions are increasingly resorting to measures which, if used by any other economic 
groups in our population, would result in drastic action under laws designed to 
curb monopoly and restraint of trade. 

We recommend legislation to provide that labor unions that undertake to fix 
prices, control production, prevent the adoption of technological improvements, 
or restrict sales territories or outlets shall be subject to antitrust legislation. 


Accordingly, we agree with the Attorney General’s Committee’s 
conclusion— 
that where the concession demanded from an employer as prerequisite to ceasing 
coercive action against him is participation in or submission to such a Scheme for 
market control or commercial restraints, this union conduct should be prohibited 
by statute. 

At the same time, we fear that the Committee’s explanation of how 
such legislation should be drafted is so restrictive as to seriously 
threaten its effectiveness. 

The Attorney General’s Committee devoted relatively little space 
to labor boycotts and completely ignored the important subjects of 
featherbedding and industrywide bargaining—perhaps because it felt 
that these subjects were outside its jurisdiction. Secondary boycotts, 





1740 ANTITRUST AND MONOPOLY PROBLEMS 


featherbedding and make-work rules, and industrywide bargaining 
all seem to us to be practices that restrain trade to the detriment of 
the public welfare. 

Court decisions have revealed the ineffectiveness of the antifeather- 
bedding provisions of the Labor-Management Relations Act. _ 

We believe that provisions of labor contracts which prohibit the 
adoption of new methods or require payment for work that is not 
done or not desired by the management should be declared to be con- 
trary to public policy. We further believe that the recommendation 
of the Attorney General’s Commitee that the Government should have 
power to proceed on its own initiative without formal complaints from 
others in certain antitrust matters involving labor should be extended 
to make-work cases. 

Secondary boycotts constitute, in our opinion, an unwarranted 
restraint of trade having particularly adverse consequences on inno- 
cent third parties. 

Present prohibitions of law against secondary boycotts have been 
materially weakened by rulings of the National Labor Relations 
Board. 

Present remedies against secondary boycotts are inadequate. We 
favor legislation to provide— 
adequate remedies, including the right of individuals to seek restraining orders 
and damages when injured by unlawful practices. It is a fundamental right 
that individuals harmed by the unlawful actions of others should have the 
privilege of legal redress. This is not provided where secondary boycotts are 
illegally used. 


Judgment as to whether or not specific boycotts constitute a restraint 
of trade which adversely affects the rights and interests of innocent 
third parties is a judicial function and jurisdiction with respect to 
such cases should be in the judiciary rather than an administrative 
agency. 

Our resolutions state a position on industrywide bargaining as 
follows: 


Industrywide and areawide bargaining should be prohibited. 


The Cuarrman. Would you want that same restriction on farmers? 

Mr. Haminron. We do not have anything in agriculture that I can 
think of that is comparable to that. The only place where we have 
any bargaining at all that I can think of right offhand is that the milk 
cooperatives sometimes act as bargaining agents for their members. 

The CnatrmMan. That goes pretty far when you say that you would 
want to prohibit industrywide and areawide bargaining by labor. 

Mr. Hamixron. That is our position as stated in the resolution de- 
veloped by our voting delegates of our member units. 

The Cuatrman. Of course then, labor would have no protection at 
all. 

Mr. Haminron. Well, I think 

The CHairman. You speak of industrial monopolies that you in- 
veigh against and yet when labor wants to protect itself against those 
kind of monopolies, you say that it should not have that protection. 
That is the result, if you should take away industrywide bargaining. 

Mr. Hamivron. Mr. Chairman, could I have Mr. Triggs 

The Cuairman. You go even beyond that, you simply say areawide 
bargaining. That means 
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Mr. Haminron. I would like to have Mr. Triggs comment on that. 
He is the member of our staff who does most of our work on labor legis- 
lation and I believe he can state our position and document it better 
than I can. 

Mr. Triees. Well, we have a great deal of collective bargaining 
which does not involve industrywide or areawide bargaining, and I 
do not think there is any evidence which suggests that labor unions 
lose bargaining authority and power by that operation. 

In fact, it may be that they weaken their position, because when they 
create industrywide bargaining on the labor side, they also create 
industrywide bargaining on the management side. 

The CHARMAN. What about areawide bargaining ? 

Mr. Trices. Well, I think it is essentially the same thing. 

The CHatrMan. What do you mean by area? How big is the 
area you have in mind? 

Mr. Trices. Well, we have not tried to define it. We would think, 
for example, that the recent milk strike in the New York City market- 
ing area, which involved a grouping of all the labor on one side and 
management on the other, and the breakdown of negotiations, was an 
example of industry or areawide bargaining which has been harmful 
to the public. Certainly nobody should or could deny the right of 
labor unions to strike. To strike against a supplier is one thing, 
but to strike against all suppliers at the same time is something else, 
and this is really a strike against the community. 

The Cuamman. If labor can only strike against one supplier, and 
all the other suppliers band together against a labor union which 
strikes against one of the suppliers, that is going to put labor in a very, 
very disadvantageous position, isn’t it? 

Mr. Trices. Well, of course, this is what actually h: appens in many 
naSes. 

Looking at the supplier’s side of the thing, a single supplier who is 
struck feels disadvantaged compared with ‘other suppliers and he is 
more likely to want to reach a settlement with labor at the quickest 
possible moment than he is if all the other a are struck, too. 
So that I think this thing works both ways. It both weakens and 
strengthens the position of labor. 

Mr. Maerz. Wouldn’t your proposal in essence permit only collec- 
tive bargaining on a plant-by-plant basis? 

Mr. Tricas. Yes. Now I am not prepared to say that there should 
be no exceptions to this. 

Mr. Materz. That is in effect what you are suggesting. 

Mr. Triees. But essentially this is on a company basis. 

The Cuarman. The labor unions would just have to go out of 
business. There would be no collective bargaining whatsoever. 

Mr. Triees. I don’t think so, Mr. Chairman, because we have many 
instances of collective bargaining that is not on an industrywide or 
areawide basis in our economy at the present time and in the economy 
in the past. 

The Cuarrman. I am afraid the record will have to show you and 
I differ; that is perfectly apparent. 

Mr. Trices. Surely, sir. 

The Cuarrman. Go ahead, sir. 

Mr. Haminron. It is not surprising that we would differ on some 
points. These are controversial points. Reference has been made 
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to both companywide and individual plant bargaining. I believe 
that a logical interpretation of our resolutions would emphasize com- 
panywide bargaining rather than the individual plant approach. 

The CuarrMAN. You go ahead with your statement, sir. 

Mr. Hamiton (reading) : 

This goes to the root of the problem—the growth of labor monopoly. Prohibi- 
tion of industrywide and areawide bargaining will (1) restore genuine collec- 
tive bargaining between employers and employees, (2) stop the trend toward 
centralizing in Government the function of settling labor controversies, (3) 
minimize domination of local unions by national unions, and (4) tend toward 
prevention of industrywide strikes which jeopardize the general welfare and 
the national security. 

Where industrywide bargaining prevails, work stoppages become 
as much strikes against the public as against the industry. In the 
case of most industries, the public could stand a strike against one 
company almost indefinitely, but the public cannot stand to have an 
entire industry closed down for any great length of time. 

Industrywide bargaining relieves both the companies and the unions 
of any necessity to consider what would happen to the competitive 
standing of the individual company and its ability to provide jobs, 
if it were to be closed down for a loing period while its competitors 


were operating. At the same time it contributes to the growth of 
industrial monopoly by making it more difficult for smaller com- 
panies to get sympathetic union consideration of their individual 
problems. 

This conceivably could force individual companies to go into 
bankruptcy or merge with others. Thus, industrywide bargaining 


encourages trends which make it easier for big labor and big business 
to dominate our entire economic life, and should be prohibited. 

In conclusion we want again to express our appreciation for this 
opportunity to discuss antitrust policies with you. We expect to con- 
tinue our studies of the many issues that are involved, and it may be 
that we will wish to present further recommendations if and when this 
committee gets to the consideration of specific legislative proposals. 

Thank you. 

The CHarrman. Thank you very much, Mr. Hamilton. 

Our next witness is Mr. Clarence M. McMillan, of the National 
Candy Wholesalers Association. 

Mr. McMillan, you have a rather long statement, could you epito- 
mize it for us? 


STATEMENT OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, 
NATIONAL CANDY WHOLESALERS ASSOCIATION 


Mr. McMittan. Yes, I can, Mr. Chairman. I shall be very glad to. 

Mr. Chairman, I would like to read the first three pages of the state- 
ment, if I may, and then I will call attention to a few points in be- 
tween without lengthy comment, and then I would like the privilege of 
reading my conclusion. I believe that would facilitate it. 

My name is Clarence M. McMillan, and I am executive secretary of 
the National Candy Wholesalers Association, Inc. This organiza- 
tion’s membership includes approximately 900 wholesale distributors 
of confectionery and related items, including tobaccos, plus an asso- 
ciate membership of more than 500 confectionery brokers and other 
manufacturers’ representatives. 
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All of the wholesale members are known as independent distribu- 
tors. All of them sell primarily to the independent retailer and pro- 
vide him with services which he could not obtain generally if the 
wholesale distributor was eliminated from the economy. These inde- 
pendent distributors are responsible for the distribution of approxi- 
mately a billion dollars worth of confectionery alone at the retail level. 

We believe you will agree that the independent retailer and inde- 
pendent wholesaler are an essential part of the American system of 
free enterprise. If we accept the essentiality of the independent dis- 
tributor, as we must, then we cannot help but be concerned with the 
recommendations and observations contained in the report of the 
Attorney General’s National Committee to Study the Antitrust Laws 
issued March 31, 1955. 

Although we are not lawyers or economists, and do not profess to 
understand all of the implications in the Committee’s report, those 
portions which we do understand impell us to join in the general dis- 
sent to this report. We feel the majority report would weaken the 
antitrust laws in a number of respects and, even more important, it 
fails to suggest necessary measures for strengthening the law so as 
to create a truly competitive economy in this country. 

We refer specifically to the following portions of ‘this report: (1) 
Section C of chapter LV, relative to resale price maintenance and fair 
trade. We oppose the recommendation for congressional repeal of 
either the Miller-Tydings amendment to the Sherman Act or the 
McGuire amendment to the Federal Trade Commission Act. 

(2) Section D of chapter IV, subsection 2, relating to competitive 
injury: We disagree with the Committee’s recommendation that anal- 
ysis of the statutory “injury” should center on the vigor of competi- 
tion in the market rather than hardship to individual businessmen. 

(3) Section D of chapter IV, subsection 4, relating to the quantity 
limits proviso: We do not believe that the quantity limits Proviso 
“defeats the play of market forces as the determinent of price.” 

(4) Section D of chapter IV, subsection 6, with reference to the 
“good faith” meeting of competition defense: We oppose the recom- 
mended revision to provide that meeting competition in good faith 
is a complete defense to a charge of discrimination. 

(5) Section D of chapter IV, subsection 7, relative to the “brok- 
erage” section of the act: We oppose the Committee’s recommenda- 
tion for legislation to modify this portion of the Robinson-Patman 
Act. 

(6) Section D of chapter LV, subsection 8, regarding the buyer’s 
liability : We oppose the Committee’s ¢ onclusion that “some lar ge and 
aggressive buyers bar gaining for concessions can contribute mater ially 
to lower prices for all.” At least this was not true in the Automatic 
Canteen case. 

(7) Section D of chapter IV, subsection 9, relating to criminal 
prohibitions of discriminatory practices: We oppose the Committee’s 
recommendation to repeal section 3 of the Robinson-Patman Act. 

(8) Section A of chapter VIII, subsection 2 (a), with respect to 
maximum criminal penalties. We do not feel that the Committee’s 
recommendation for increase in maximum fines for criminal violation 
is sufficient. 

(9) Section D of chapter VIII, relative to private antitrust suits: 
We do not agree with the suggestion of the Committee that trebling 
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of damages from Clayton Act violations should be left to trial court 
discretion, or that section 4 of the ¢ ‘layton Act should be amended “to 
provide a 4-year statute of limitations running from the accrual of 
the cause of action.” 

In this, Mr. Chairman and gentlemen, we deal only briefly with 
points 1, 2, 3, 6, 7, 8, and 9 above, but devote most of our time on 4 
and 5 relating to good- faith meeting of competition and recommenda- 
tions regarding the brokerage provision. 

Tam sure that previous testimony has covered these more adequately 
than we could do it here. We would like to call attention to the fact 
that in all of our comments, including the resale price maintenance 
and fair trade comment on page 4 and page 5, we relate these to the 
confectionery industry and we believe, therefore, that it will be more 
convincing than if we tried to discuss it from a theoretical stand- 
point, and we call the attention of the committee to the fact that we 
have given specific examples. 

We have tried to take on page 7 the matter of good-faith meeting 
of competition and relate it to the situation as it appeared in the 
Automatic Canteen case, which is a case in which we were an inter- 
venor on behalf of the Federal Trade Commission against the Auto- 
matic Canteen Co., and we think that the facts revealed in this par- 
ticular case are very informative and we think they have a particu- 
larly important bearing on this good faith provision. 

Now relative to the ‘brokerage provision on pages 9 through 14, I 
believe, or 15, we have tried to show the relationship of the brokers 
to the confectionery industry. We think that it is rather a distinc- 
tive situation because of the specialized nature of confectionery, and 
perhaps of the peculiar, to some extent, the peculiar nature of the 
confectionery broker. 

We feel that the broker is very essential to the maintenance of the 
wholesaler and independent ret tailer, and we, therefore, strongly pro- 
test the Committee’s, the Attorney General’s Committee’s, conc lusions 
relative to the brokerage provision. 

We call your attention in passing to the buyer’s liability, partic- 
ularly since it was the case in which we were intervenors. As a mat- 
ter of fact, Mr. Chairman, with your permission, I would like to read 
that because I believe this may be the only testimony that bears directly 
on the subject and it was a case of first impression and I call your 
attention and ask you to read with me beginning at page 14 at the 
bottom of the page where the subheading is “The. Buyer’s Liability.” 

No doubt the Committee has properly interpreted the Supreme Court’s decision 
in ‘the Automatic Canteen case, which was the first case brought to the Supreme 
Court on section 2 (f) of the Robinson-Patman Act, but we do not share the 
Committee’s enthusiasm for the decision. Rather, we think the position taken 


by Mr. Justice Douglas in the minority opinion was one which the Committee 
should have endorsed if it wanted to strengthen the Robinson-Patman Act. 


Further, we object to the Committee’s statement that— 


the exertion of offsetting force by some large and aggressive buyers bargaining 
for concessions can contribute materially to lower prices for all. 


We do not agree with the Committee’s statement that— 


not only is one reduction likely to spread; but such entering wedge enhances 
the negotiating position of other traders who can insist on equal concessions 
from the supplier with the ancient gambit of buying elsewhere unless he accedes. 
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Those are the words of the Attorney General’s Committee. We 
refer you to the record in the Automatic Canteen case to disprove this. 

Mr. Materz. Ine identally, Mr. McMillan, what was the final out- 
come of the case? As I understand it, it was remanded back to the 
Commission. What has happened since? 

Mr. McMittan. Well, it was subsequently dismissed and the reason 
given was the age of the case, the age of the evidence. 

As I said, we refer you to the record to disprove the statement of 
the Attorney General’s Committee’s report which I quoted a few 
minutes ago. The record in the case shows that Canteen obtained 
the extremely large differentials over a period of several years, but 
that throughout this period its competitive vendors and w *holesalers 
continud to pay the standard wholesale price charged by the manu- 
facturer. The main reason this circumstance prevailed perhaps was 
that the prices made to Canteen were secret. 

And I would like to emphasize the word “secret” there, because it 
has a bearing on my later conclusions. 

It was several years after the discriminatory practices began that 
the information about the lower prices accorded Canteen became 
generally known in the industry. It was not until the Federal Trade 
Commission filed its complaint against Canteen that the extent of the 
differentials were revealed, and even then, the small vendors and the 
relatively small wholesaler purchasers, acting individually, were ap- 
parently unable, as suggested by the Attorney General’s Committee, 
to “insist on equal concessions from the supplier with the ancient 
gambit of buying elsewhere unless he accedes.” 

As to the Court’s decision itself, unquestionably an important in- 
strument for enforcement of the Robinson-Patman Act was lost in 
the Court’s refusal to accept the Federal Trade Commission’s findings 
of a prima facie violation. 

As Mr. Justice Douglas, with whom Justices Black and Reed con- 
curred, said in his dissenting opinion— 
the record shows persistent and continuous efforts of this large buyer in wheedling 
and coercing suppliers into granting it discriminatory prices. The Commission 
summarized petitioner’s activities in far more sedate terms than their bizarre 
nature justified. 

“Respondent, * and I am continuing to quote Justice Douglas 

The Cuarrman. You don’t intend to read the opinion! We are 
familiar with the case. 

Mr. McMiuian. Thank you, sir. I will skip over to the conclusion 
and I would like to call your attention to page 17. 

The CHarmrman. You disagree with the Committee’s conclusions 
concerning treble damages, and you want the law to remain as it is, 
that treble damages should be mandatory. 

Mr. McMitian. Yes, that is right. 

The Cuatrman. What do you say about the statute of limitations? 

Mr. McMituan. We say—that is brief, so I would like to read 
that, if I may. 

The Cuarrman. How many years do you make it? 

Mr. McMiian. We didn’t have any recommendations on that, Mr. 
Chairman. 

The CuHarrman. Of course, the House passed a bill for a 4-year 
statute. 

Mr. McMi.ian. Of course today, I believe 
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The Cuatrman. And tolling the statute during a period of the 
Government suits. 

Mr. McMuan. I think that perhaps 4 years is better than it is 
today, because as it is, my understanding is, and I am not a lawyer, 
that most of the Robinson-Patman Act provisions are subject to the 
limitations of the State statutes. 

The Cuarrman. Yes. 

Mr. McMiiuan. And I think a Federal statute is better than limit- 
ing it to the particular State. 

The CHarrman. I say, I repeat that we made it 4 years and when 
the Government starts a suit, the statute is tolled and the Govern- 
ment suit may last 5 or 6 years and then we give an additional year, 
1 year after the termination of the Government suit. I think that 
is fair. 

Mr. McMiiian. That sounds reasonable. 

The Cuarrman. That bill passed the House. 

Mr. McMitan. The thing I wanted to point out on that particu- 
larly are the recommendations of the Committee that it begin with 
the accrual of the cause of action. Now in the Automatic Canteen 
case, it was 5 years before we knew anything about the violation in 
the first place, and then it has taken about 11 years since to litigate 
the thing, and finally dispose of it, and we think that it should come 
from the time it is discovered, and I think there are court cases bear- 
ing on the subject, for example, damages for operations performed 

The Cuarrman. We had lengthy debates on the question of whether 
the statute should run from the time of discovery, and the House 
took the position that that would be entirely too long, and we figured 
it was 4 years from the actual time of the inception of the damage. 
I think you can’t extend that too long. It was a sort of compromise. 

Mr. McMitxan. Well, I was not familiar with the facts brought out 
there, but certainly in the Automatic Canteen case it would not have 
done us any good. 

The Cuamman. Well, there may be some injustice in some cases, 
but on balance, I think 4 years is a reasonable period. 

Mr. McMitian. Yes, particularly as—what was the term you used 
there about the suspending, what was the term used ? 

Mr. Materz. The statute would be tolled during the pendency of 
the Government suit. 

Mr. McMitian. Yes; that was the term I was referring to. 

Now, gentlemen, I would like to call your attention to, and read 
with me, on page 20, through the rest of my report, because there is 
the conclusion that brings out comment on some additional legislation. 

In addition to the above points, we were struck by the defense- 
mindedness which runs through the Committee’s entire discussion of 
the Robinson-Patman Act. We submit that it would have been in- 
estimably of more value had the report been more affirmative in 
character. 

To mention just one example, the Committee might very well have 
recommended methods of eliminating the secretiveness of discounts 
and allowances such as is proposed in Congressman Patman’s bill, 
H. R. 567, which would amend section 2 (a) of the Robinson-Patman 
Act to provide— 


that it shall be unlawful for any seller to sell at a price, discount, or other terms, 
by reason of quantities sold, or seasonal order, or for any other reason, unless 
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he has undertaken in good faith (1) to make known to all of his customers 
that such price and/or discount and/or term is available to them under the 
same conditions to all of his customers for a reasonable period of time. 

We submit that the viciousness of most discriminations is that they 
were secret. Again referring to the Automatic Canteen case as an 
example, we are convinced that if the manufacturer had been required 
by law, as proposed in H. R. 567, to tell all other customers about the 
price concessions granted to Canteen, none of them would have con- 
tinued such prices to this retail firm. They would have been so bom- 
barded by their wholesaler customers for equal terms that they would 
have quickly abandoned the allowances to Canteen, because to try 
to extend such terms and prices to all their customers would have 
been economically unsound if not impossible. 

Mr. Materz. Incidentally, I don’t know whether Automatic Can- 
teen is still getting preferential discounts, or not. Do you know? 

Mr. McMutan. No;I don’t. IwishI did. But you must remember 
it was 5 years before we found out the first time. 

We believe that to put the spotlight of publicity on discriminatory 
practices would be a considerable factor in preventing violations of 
the Robinson-Patman Act because it would make the seller stop and 
think twice before he establishes a precedent for a practice which 
he could not extend to his total operations. 

No matter what the conditions set down by the large buyer for the 
ellowances received—whether they were differences in delivery, pack- 
aging, size, quality or other conditions—there would be plenty of 
competitive buyers ready to do business under the same conditions. 
And unless a manufacturer was in a position to modify a substantial 
portion of his operations, and was pretty sure of the economic effect 
on his future sales and profits, he would hesitate to give in to the de- 
tands of the large mass buyer for special concessions. 

It would serve to bring out into the open the methods of doing 
business. This would be protection for the seller as well as the buyer, 
for we are convinced that most of the special concessions granted to 
large mass buyers are not made at the instance of the seller but of the 
buyer. They are asked for in secret and given in secret. And in the 
great majority of the cases these secret dealings are not, we believe, 
in the interest of the free enterprise system of this country. 

The Federal Trade Commission has in at least one instance recog- 
nized the importance of the principles contained in H. R. 567, although 
the case did not involve section 2 (a). In the recent Kay Windsor 
Frock case, it ruled that advertising and promotional allowances are 
not available “unless they are made known to competing customers.” 

We think it is sound to require this not only of advertising allow- 
ances, but also of any other prices, terms, or conditions of sale. And 
we would commend to the serious consideration of this Congress the 
adoption of an amendment such as is proposed in H. R. 567. 

This is not the first time this legislation has been proposed. It has 
been introduced in several previous sessions of Congress. Therefore, 
the Attorney General’s Committee could have been or should have 
been familiar with this affirmative approach to the workability of the 
Robinson-Patman Act and perhaps made recommendations for its 
passage. 
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We are concerned, too, as Mr. Louis Schwartz said in his general 
dissent from the report of the Attorney General’s Committee, that— 
the central thread of the majority report unwinds from a core of belief that the 
competitive situation in this country is satisfactory and that the antitrust laws 
require modification chiefly to temper their rigor. 

We agree with him that— 
we need very much more rather than somewhat less antitrust enforcement. 


However, if the trend toward bigness in industry is allowed to grow 
unhampered, and if the Robinson-Patman Act is not strengthened 
and enforced, then we submit that it may be necessary for Congress to 
exempt small independent distributors from the Sherman Act in order 
for them to bargain collectively with their suppliers for equality in 
the market place. 

Therefore, it is understandable that current discussions among some 
leaders in the distributive trades are taking a new turn—the exemp- 
tion of independent buyers from the restrictions of the Sherman Act. 
Such exemption would enable them to bargain with the supplier in the 
same manner and with the same economic force as the mass buyers, 
such as the chains and co-ops have at their disposal. 

The individual chain or co-op with X number of retail stores is rela- 
tively free to say, in effect, to a manufacturer, with respect to sections 
9 (d) and 2 (e) of the act: “We will not place } your item in our stores 
unless you give us certain considerations.” The Sherman Act pro- 
hibits the same bargaining right to the independent wholesaler and 
retailer, acting collectively. 

Conversely, the chain and co-op may say to the manufacturer: 
“For such and such placement allowance or other considerations, we 
will place your item in our stores.” However, the Sherman Act pro- 
hibits the independent retailer and wholesaler from acting together 
to ask for the same allowance and to give the supplier the same 
guaranties. 

Granting the independent distributors the right to bargain with 
their suppliers for the same concessions afforded the large mass buyer 
under sections 2 (d) and 2 (e) of the Robinson-Patman Act would 
be consistent with the philosophy accepted in American economic 
processes. 

Labor is exempt from the Sherman Act and is free to bargain for 
the best possible terms. The buying co-ops bargain on behalf of their 
collective membership. The farmer has his marketing co-ops and price 
supports. Why then, some ask, should not an association of independ- 
ent distributors be permitted to bargain to obtain those things which 
the Robinson-Patman Act permits ¢ 

The CuatrMan. I hope we don’t have to reach that. 

Mr. McMiuan. I do, too, and I would like to repeat that I state 
that pretty much in my last three paragraphs. 

The CHarrMan. I think you have stated that very well already. 
I hope we will be able to check, if we can, this tremendous onslaught 
of big business, of the tremendous concerns of the type you present. 

Mr. McMuzan. I would like to make a comment which is not in 
my prepared statement. Maybe you noted the quotation in the Wash- 
ington Post from the Federal Trade Commission Report on Mergers. 
T hey said, “Paradoxically as it may seem”—I am not giving the exact 
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quotation, “it may be necessary for small business to merge in order 
to meet this competition.” 

Well, I am sure that you see, as I do, tremendous dangers in a trend 
that would say that small business would have to merge in order to 
compete with big business. If the day ever comes when ‘that happens, 
then the opportunity for a man to go into the free enterprise system 
will no longer exist. 

Gentlemen, we feel that the ideal answer lies instead in a set of 
rules to insure “equality of opportunity in the market place,” plus 
an effective umpire to see that the rules are observed. We believe the 
Robinson-Patman Act, with present and proposed weaknesses elimi- 
nated, would give us these rules. Tightening of these rules could 
make for a more effective job of enforcement. 

However, there seems to be nothing in the report of the Attorney 
General's Committee which would strengthen these rules. Rather, 
the report would strengthen the position of those who feel that com- 
petition, to be free, must give the seller the right to discriminate be- 
tween buyers, regardless of the effect on competition. 

The Attorney General’s Committee has brought the issue into focus. 
The Robinson-Patman Act must be preserved and strengthened or 
a whole new approach to the problem of competition in distribution 
must be considered. As it stands, the Committee’s report should be 
rejected by Congress and by all those who believe that the independent 
<listributor is essential to the economic welfare of this country. 

The Cuatmrman. Was anybody in your organization represented on 
that Committee of the Attorney General to study antitrust laws? 

Mr. McMut1an. No, sir; there was not. 

The CHatrman. Do you know of any representatives of groups 
similar to your own who were asked to serve on it / 

Mr. McMintian. No, I do not. I know of one individual who was 
at that time counsel for a small-business group—that is Mr. Kimbell; 
I believe that is his name, but I am not positive of that. We did, how- 
ever. recommend, of course, that our counsel have membership on 
there. We think he is one of the outstanding attorneys in Washington 
on antitrust problems, and we know of other small-business groups— 
in fact. some of them joined with us in recommending our counsel. 

The Cuarman. But he was not accepted? 

Mr. McMiuan. He was not accepted ; no, sir. 

The Cuarrman. Did your group offer any suggestions to the 
Committee ? 

Mr. McMitian. We certainly did. We joined with a number of 
other small-business groups in making a rather strong statement for 
the guidance of the Committee. Of course, we recognized it was from 
our viewpoint of the Robinson-Patman Act, but at the same time it was 
pretty strong. 

The CHaiMan. They did not adopt any of the provisions in the 
statement that you submitted ? 

Mr. McMutian. I was not able to to discover any, Mr. Chairman. 

The Cuarrman. I see; even with a magnifying glass. 

Mr. McMuian. What was that, sir? 

The Cuareman. I say even with a magnifying glass. 

Mr. McMri1an. No, sir; there were none. 
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Mr. Materz. Were there any recommendations of this Attorney 
General’s Committee in connection with the Robinson-Patman Act 


with which you agree ¢ 
Mr. McMiiian. Well, I did point out in my statement that I agreed 
with their comments and conclusions on functional differentials. 


Mr. Maerz. I see. 
Mr. McMitian. They, of course, make no recommendations on that. 


We believe in the principle of functional differentials, not on a dog- 
matic, arbitrary basis, but based on a strict interpretation of the 
functions. 

Mr. Maerz. That is the only one with which you agree? 

Mr. McMiiian. Yes; that is the only one we could tind on which we 
could agree. I make that statement at the beginning here. 

The Cuarrman. I want to compliment you on a very fine statement 


and thank you for coming. 
Mr. McMitian. I appr reciate having had the opportunity. 
(The prepared statement of Mr. McMillan follows :) 


STATEMENT OF CLARENCE M. McMILLAN, EXecuTIVE SECRETARY, NATIONAL CANDY 
WHOLESALERS ASSOCIATION, INC. 


My name is Clarence M. McMillan. I am executive secretary of the National 
Candy Wholesalers Association, Inc. This organization’s membership includes 
approximately 900 wholesale distributors of confectionery and related items, 
including tobaccos, plus an associate membership of more than 500 confectionery 
brokers and other manufacturers’ representatives. 

All of the wholesaler members are known as independent distributors. All of 
them sell primarily to the independent retailer and provide him with services 
which he could not obtain generally if the wholesale distributor were eliminated 
from the economy. These independent distributors are responsible for the distri- 
bution of approximately a billion dollars worth of confectionery alone at the 
retail level. 

We believe you will agree that the independent retailer and independent whole- 
saler are an essential part of the American system of free enterprise. If we 
accept the essentiality of the independent distributor, as we must, then we cannot 
help but be concerned with the recommendations and observations contained in 
the report of the Attorney General’s National Committee To Study the Antitrust 
Laws issued March 31, 1955. Although we are not lawyers or economists, and do 
not profess to understand all of the implications in the Committee’s report, those 
portions which we do understand impel us to join in the general dissent to this 
report. We feel the majority report would weaken the antitrust laws in a number 
of respects and, even more important, it fails to suggest necessary measures for 
strengthening the law so as to create a truly competitive economy in this country. 

We refer specifically to the following portions of the report: 

(1) Section C of chapter IV, relative to resale price maintenance and fair 
trade. We oppose the recommendation for congressional repeal of either the 
Miller-Tydings amendment to the Sherman Act or the McGuire amendment to 
the Federal Trade Commission Act. 

(2) Section D of chapter IV, subsection 2, relating to competitive injury. We 
disagree with the Committee’s recommendation that analysis of the statutory 
injury should center on the vigor of competition in the market rather than 
hardship to individual businessmen. 

(8) Section D of chapter IV, subsection 4, relating to the quantity limits 
proviso. We do not believe that the quantity limits proviso “defeats the play 
of market forces as the determinant of price.” 

(4) Section D of chapter IV, subsection 6, with reference to the “good faith” 
meeting of competition defense. We oppose the recommended revision to pro- 
vide that meeting competition in good faith is a complete defense to a charge 
of discrimination. 

(5) Section D of chapter IV, subsection 7, relative to the “brokerage” section 
of the act. We oppvse the Committee’s recommendation for legislation to 
modify this portion of the Robinson-Patman Act. 
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(6) Section D of chapter IV, subsection 8, regarding the buyer's liability. We 
oppose the Committee’s conclusion that “some large and aggressive buyers bar- 
gaining for concessions can contribute materially to lower prices for all.” At 
least this was not true in the Automatic Canteen case. 

(7) Section D of chapter IV, subsection 9, relating to criminal prohibitions 
of discriminatory practices. We oppose the Committee’s recommendation to 
repeal section 3 of the Robinson-Patman Act. 

(8) Section A of chapter VIII, subsection 2 (a), with respect to maximum 
criminal penalties. We do not feel that the Committee’s recommendation for 
increase in maximum fines for criminal violation is sufficient. 

(9) Section D of chapter VIII, relative to private antitrust suits. We do 
not agree with the suggestion of the Committee that trebling of damages from 
Clayton Act violations should be left to trial court discretion, or that section 
4 of the Clayton Act should be amended “to provide a 4-year statute of limitations 
running from the accrual of the cause of action.” 

We shall deal only briefly with points (1), (2), (3), (6), (7), (8), and (9) 
above, because we believe that most of these will be adequately covered by other 
representatives of small business. We will devote most of our time to points 
(4) and (5) above, relating to “good faith” meeting of competition and recom- 
mendations regarding the “brokerage” provision. 

First, however, we would like to commend the Attorney General’s Committee 
for its recognition of the principle of functional differentials. 

As the Committee points out, functional discounts are a traditional pricing 
technique by which suppliers compensate for distributive services. When a 
producer wishes to shift to customers the burdens of warehousing, selling, 
delivery, extension of credits, collections, the cost and risk of servicing scattered 
small accounts, etc., a scale system of functional allowance can reward various 
middlemen for assuming these tasks. A typical functional or trade discount 
system provides for graduated discounts to customers classified according to 
place in the distribution chain. That is, the seller’s schedule may specify per- 
centage reductions to wholesalers and retailers in diminishing amounts. Since 
such discounts prevail irrespective of the quantities involved in any particular 
transaction, or even of the aggregate volume over a period of time, they reflect 
rough and long-range estimates by the supplier of the economic advantage of 
dealing with broad customer classes, performing characteristic marketing 
functions. 

We, like the Committee, deplore the fact that the Robinson-Patman statute, as 
enacted, retained no reference to functional discounts despite the fact that the 
bills, when reported out by the House and Senate Judiciary Committees, speci- 
fically exempted any price differentials related to the buyer’s functional status in 
the distributive system. Despite this omission, the Federal Trade Commission 
has on at least one occasion enunciated the lawfulness of the principle of func- 
tional differentials. 

We are sorry that we cannot say that we agree with the Attorney General’s 
Committee in the position it takes with respect to the other nine points listed 
above, and we would like to take them up one by one and tell you why we do not 
agree: 

Resale price maintenance and fair trade.——The wholesale confectionery indus- 
try, made up mostly of small independent distributors, is a typical example of 
what happens to an industry which does not have the benefit of resale price 
maintenance on trademarked merchandise. The advertising in the daily papers 
is full of cut-rate offerings of well-known brands of 5-cent candy bars, at a 
price per box lower than the wholesaler can sell the same item to his independent 
retailer, and in many cases lower than the price which the wholesaler himself 
has to pay the manufacturer. 

It will be noted that these “loss leaders” include only candy bars which are 
well-known to the public by their trademark. Demand for these trademarked 
items has been largely built up by the sales efforts of the wholesalers, who 
through their necessarily costly sales personnel first placed these items on the 
counters of the independent retailers. It is generally conceded that the chain- 
store will not buy such bars until the items have attained a requisite amount of 
distribution in the independent retail stores of the particular market. But after 
such distribution has been obtained at the expense of the wholesaler and inde- 
pendent retailer, the chainstore, in the absence of resale price maintenance, is 
able to use these same items as “loss leaders” to attract the public into its 
stores, thus depriving the wholesalers and the independent retailers of the repeat 
business which their effort has earned. 





1752 ANTITRUST AND MONOPOLY PROBLEMS 


We agree with the statement of a congressional committee report issued at the 
time both Houses passed the McGuire amendment by an overwhelming majority. 
The report read, in part: “The committee believes that a system of fair trade 
price maintenance produces beneficial results for many small-business men when 
it operates to eliminate loss-leader selling, irresponsible and deceitful price- 
cutting, and contributes to achieving and maintaining a healthy resale price 
structure.” We agree with those members of the Attorney General’s Committee 
who believe that “irresponsible price-cutting presents a problem for which there 
now exists no other practical remedy besides the fair-trade laws.” 

Price discrimination—Competitive injury.—The Committee recommends that 
“analysis of the statutory ‘injury’ center on the vigor of competition in the 
market rather than hardship to individual businessmen.” We are in agreement 
with the comimittee’s point of view that the main emphasis should be more 
upon injury to competition in the market than upon the hardship it works upon 
individual businessmen. We believe, however, that predatory price cutting 
Ccesigned to eliminate a smaller business rival is a practice which inevitably 
destroys competition by excluding competitors from the market or deliberately 
impairing their competitive strength. The systematic destruction of competitors 
ene by one through predatory price cutting would tend to ultimately eliminate 
all competition in a market. 

Quantity limits.—While this has not been a problem applicable to the confec- 
tionery industry generally, it might well be the basis upon which large mass 
buyers would seek concessions in the future. We believe, therefore, that the 
Federal Trade Commission should have the right to “fix and establish quantity 
limits * * * as to particular commodities or classes of commodities, where 
it finds that available purchasers in greater quantities are so few as to render 
differentials on account thereof unjustly discriminatory or promotive of monopoly 
in any line of commerce.” 

Since it is obvious that unjustifiable discounts for larger quantities would be 
accorded only to firms with tremendous buying power—quantities which could 
never be achieved by the small operator—we believe it is in the interest of the 
independent distributor that the Commission continue to have the right to 
establish quantity limits and we do not agree with the Attorney General’s Com- 
mittee in the recommendations contained in subsection 3 of section D of Chapter 
IV of the report. 

Good-faith meeting of competition—The Committee recommends that “it shall 
be complete defense to a charge of discrimination if the seller shows that his 
lower price or his furnishing of services or facilities was made in good faith 
to meet the equally low price of, or services or facilities of comparable value 
furnished or offered by, a competitor.” This strikes at the very heart of 
the existence of the independent distributor. The facts in the Automatic Can- 
teen case, which we will discuss in a moment, are certainly illustrative of the 
manner in which this recommendation would permit destruction of competition 
without any benefit to the consumer. 

The Attorney General’s Committee further recommends, in part, that section 
2 (b), if changed, should provide that a seller should be deemed to have acted 
in good faith if he did not know or have reason to believe that the competitor’s 
lower price was unlawful. The Committee places some strange interpretations 
on the Supreme Court’s decision in the Standard Oil case, holding that the price 
met must be a lawful price. The Committee says that the Supreme Court’s deci- 
sion should not be interpreted as “establishing such lawfulness as an absolute 
condition in every section 2 (b) ‘meeting competition’ defense.” It says instead, 
“the Court’s reference to lawful prices excluded a price established pursuant to a 
conspiracy or an illegal single basic point system or otherwise related to potential 
differences in the rival’s costs.” 

In Automatic Canteen case, the Federal Trade Commission found that the 
company, a national operator of vending machines, had been able to obtain 
prices at least one-third below prices accorded to the competing wholesalers 
and vending machine operators. For example, on a box of 24 five-cent bars, 
for which the small distributor and vendor paid 64 cents, the canteen company 
generally paid 48 cents. On chewing gum, packed 20 units to a box, Canteen 
paid 38 cents per box, while their competitive buyers paid 55 cents. Yet, in 
the resale of these items to the public, Canteen Co. obtained 5 cents per unit, 
and the public in no way benefitted from from the discriminations granted this 
firm. 

In addition, one candy manufacturer violated the law in acceding to Canteen’s 
request for lower prices. Subsequently, it appears from the Canteen record that 
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literally dozens of other manufacturers sold at similar prices. We cannot say 
that. they. were acting on the basis of good faith meeting of competition. We do 
not know on what basis they were acting because the complaints brought by 
the Federal Trade Commission were subsequently dismissed. However, what- 
ever the basis, the effect upon Canteen’s competitors was to place them at a 
competitive disadvantage. 

Our conclusion from the record is that the extra margin accorded to Canteen 
enabled that buyer to place its vending machines in locations which its com- 
petitive vendors could not serve because the net return on the larger price paid 
by the small vendor was not sufficient ; likewise, that Canteen’s machines could 
be placed in locations competitive with independent retailers and thus serve 
to attract business away from these independent retailers who had to pay the 
higher price of wholesaler, who in turn had to pay the higher price charged 
by the manufacturer. 

Further, we do not believe that meeting of competition in good faith should 
be a complete defense unless there is taken into account the effect such meeting 
of competition has on the individual competitors in a market. We therefore 
believe that the decision of the Supreme Court in the Standard Oil case, even 
with the requirement that prices met must be lawful prices, does not meet 
the needs of small business for protection against price discriminations. We 
therefore favor the amendment of the law, as proposed in congressional bills, 
S. 11 and H. R. 11, now pending, and we do not concur with the Attorney General’s 
Committee recommendation. 

B. okerage allowances.—The Committee has stated on page 190 of its report 
that it considers the prevailing interpretations of the brokerage clause at odds 
with brorder antitrust objectives and that it favors legislation as necessary 
to restore the vigor of the exception “for services rendered” in section 2 (c). 

We are opposed to this recommendation because we believe that this would 
open the door to the most common type of differential claimed by the large buyers 
prior to the passage of the Robinscn-Patman Act and which was one of the major 
evils which led to the enactment of this act. We believe that passage of such 
legislation would tend to eliminate the broker which in turn would tend to 
create a monopoly, both at the manufacturing and wholesaling level in the candy 
industry, and we believe that it would give the large buyer an advantage over the 
independent distributor since few, if any, of the independent distributors would 
ever be able to command the brokerage fee. 

We believe that the broker is essential to the welfare of the confectionery 
industry because this is an industry in which personal salesmanship plays an 
important part in distribution. Personal salesmanship is just as essential as 
advertising and direct mail selling. And in the confectionery industry personal 
salesmanship is even of greater importance than other types of selling. Let us 
take a look for a moment at what the broker or salesman does to earn his 
commission : 

In the confectionery industry the salesman has to see his customers fre- 
quently, sometimes every week. This is due to the fact that candy is a perish- 
able item and that stocks must be properly and frequently rotated. The average 
wholesale buyer is not equipped to give this phase of his business the attention 
it requires. 

Another function of the broker lies in the introduction of new items. The 
mortality rate of brand names in the candy industry is extremely great. There- 
fore, there are constantly being created new items that require special sales 
effort. 

Again, candy is often seasonal in character; therefore, it requires special 
promotions month after month. The broker’s service is required in seeing that 
these promotions are accepted and placed into the operations of the distributor. 
This can be done only through personal contact. 

In the candy-manufacturing field, the lines are so hicthly competitive that 
only those who have salesmen or brokers calling on the trade could survive. 
The small manufacturers could not afford to employ direct salesmen, and 
brokers could not subsist on these smaller manufacturers’ lines if they were to 
lose their commission on sales to the large mass buyers. It is an industry of 
constant changes in which a great portion of the picture may change every 
month. Confectionery is something that cannot be contracted for by the year 
or even by the quarter and therefore must be sold week after week, month after 
month. 

Most of the 1,000 manufacturers in the candy industry are too small to 
maintain their own individuai sales staff. Therefore, not more than 1 or 2 
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percent of all these manufacturers have their own salesmen. Usually the broker 
represents five or more of them on different classes of confectionery products. 
Therefore, the cost of selling is reduced to one-fifth or less of the cost which 
would otherwise accrue to the manufacturer and in the end paid by the consumer. 

If these manufacturers were permitted to pay the brokerage to a buyer or 
buyer’s agent who was able to coerce it, you could readily see that in time 
the broker would tend to be eliminated and the small manufacturers who are 
unable to maintain representation would go out of business. To follow it to its 
ultimate conclusion, we would see the candy business confined to a few dozen 
manufacturers instead of the thousand or more operating today. This definitely 
would be a tendency toward monopoly. 

The Committee on page 191 expresses the opinion that section 2 (c) confers 
on one type of middle man a virtual legal monopoly and “exacts tribute from 
the consumer for the benefit of a special business class.” 

We contend that section 2 (c) of the Robinson-Patman Act does not give 
brokers a monopoly. We say this on a premise that must be accepted, that the 
broker is simply a salesman. In the confectionery industry that is particularly 
true. Candy brokers are usually individual salesmen. The only difference 
between them and any other manufacturer’s representatives is the broker cus- 
tomarily represents several small manufacturers, whereas a salesman usually 
represents only one firm. So, as long as a manufacturer has the alternative of 
employing either an individual representative or a broker, we believe there can 
be no monopoly for the broker. 

Second, there can be no monopoly where there is competition between the 
brokers themselves for the rate of brokerage commission. The brokerage fee 
is not uniform, nor is it set by any law. And while it generally falls into a 
certain pattern in the sale of confectionery, there are variations based on the 
density of population, the extent of traveling involved, the advertising program 
connected with the product, and other things that affect the relative ease or 
difficulty of the sale. 

Third, the broker, as a salesman, has the economic right to have his function 
preserved if it represents an essential function in our economy, just as whole- 
salers or retailers have the right to the preservation of their function. I think 
that it will be readily granted that the economy of our country and of any 
true system of private enterprise is based upon the sales effort put forth. We 
repeat that personal salesmanship is just as essential as advertising or direct- 
mail selling. 

We know, too, that very few of the independent distributors would ever be 
given the brokerage by the manufacturer if it were permissible under the law. 
Even if some of the larger independent wholesalers were able to obtain a con- 
cession of this kind on lines which they might buy on an exclusive franchise 
or in sufficient volume, whatever such a distributor would receive would always 
be less than what the large mass buyer would be able to command. This was 
true before the Robinson-Patman Act was passed. We believe it will always 
be true. The big mass buying organizations, favored by the recommendation 
of the Committee, can demand and receive discriminatory discounts which even 
the largest independent distributor, acting alone, cannot obtain. 

The Committee also indicates that “joint buying organizations for pooling the 
resources of small-business men have conspicuously suffered from rigid brokerage 
clause enforcement.” It seems to suggest that the small distributor could 
assure himself the bogus brokerage allowance, just like the large buyer, by 
consolidation into buying groups. 

We think this would be bad because the confectionery field is a specialized 
one in which the distributor has to have more than usual knowledge of the 
products and the needs of the retailers and the buying public. Furthermore, 
the independent distributor is an individual in spirit as well as in operation. 
And it takes a variety of distributors to meet the needs of the million and a 
quarter independent retailers who likewise are individualists. 

Suppose then we were to consolidate the buying of several wholesalers in a 
market area. It would soon be found that the individual knowledge of the 
products and the knowledge of individual retailers would be lost. The pur- 
chasing would be standardized. The number of types of products would be 
reduced; this in turn would reduce the number of manufacturers. But, most 
important of all, it would reduce the number of wholesalers because of the 
increased uniformity of the operation. This reduction in number of whole- 
salers would tend to create a monopoly. 
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Also, it would be practically impossible, under such circumstances, for indi- 
viduals to enter into this distributive field. They would be handicapped by as 
much as 5 percent difference in purchase price to start with since their com- 
petitors in cooperative or chain organizations would be able to secure the 
bogus brokerage allowance. There are many individuals who would not be 
able to join a cooperative group. Thus, until such a time as he was able to 
organize his own cooperative group, it would be impossible for him to compete 
equally with the members of the buying combine or chain. Therefore, there 
would be a definite tendency to keep people from entering this field. 

In conclusion, we are convinced that by the inclusion of 2 (c) in the Robinson- 
Patman Act, it was recognized that the brokerage allowance was one of the most 
obvious loopholes for the granting of discriminatory prices to the large mass 
buyer who was able to coerce the suppliers into granting such concessions in the 
form of phony brokerage. 

We believe that the &istence of 2 (c) in the act has done more to reduce 
price discriminations than perhaps any other section of the act because of the 
very nature of this practice. 

We believe therefore that the per se prohibition of the granting of brokerage 
allowances to any buyer or representative of a buyer should be maintained. 
To do otherwise would not only permit a return to the deplorable conditions 
of discriminations which existed before the Robinson-Patman Act was passed, 
but would also tend to eliminate the brokerage function which is so important 
to the independent wholesaler and manufacturer alike. This would produce 
a definite trend toward monopoly in the confectionery industry. 

The buyer’s liability—No doubt the Committee has properly interpreted the 
Supreme Court’s decision in the Automatic Canteen case, which was the first 
case brought to the Supreme Court on section 2 (f) of the Robinson-Patman 
Act, but we do not share the Committee’s enthusiasm for the decision. Rather, 
we think the position taken by Mr. Justice Douglas in the minority opinion was 
one which the Committee should have endorsed if it wanted to strengthen the 
Robinson-Patman Act. 

Further, we object to the Committee’s statement that “the exertion of offsetting 
force by some large and aggressive buyers bargaining for concessions can con- 
tribute materially to lower prices for all.” We do not agree with the Com- 
mittee’s statement that “not only is one reduction likely to spread; but such 
entering wedge enhances the negotiating position of other traders who can 
insist on equal concessions from the supplier with the ancient gambit of buying 
elsewhere unless he accedes.” 

We refer you to the record in the Automatic Canteen case itself to disprove 
this. The record in the case shows that Canteen obtained the extremely large 
differentials over a period of several years but that throughout this period its 
competitive vendors and wholesalers continued to pay the standard wholesale 
price charged by the manufacturer. The main reason this circumstance pre- 
vailed perhaps was that the prices made to Canteen were secret. It was several 
years after the discriminatory practices began that the information about the 
lower prices accorded Canteen became generally known in the industry. It 
was not until the Federal Trade Commission filed its complaint against Canteen 
that the extent of the differentials were revealed, and even then, the small 
vendors and the relatively small wholesaler purchasers, acting individually, 
were apparently unable, as suggested by the Attorney General’s Committee, to 
“insist on equal concessions from the supplier with the ancient gambit of buy- 
ing elsewhere unless he accedes.” 

As to the Court’s decision itself, unquestionably an important instrument for 
enforcement of the Robinson-Patman Act was lost in the Court’s refusal to 
accept the Federal Trade Commission’s findings of a prima facie violation. 

As Mr. Justice Douglas, with whom Justices Black and Reed concurred, said 
in his dissenting opinion “the record shows persistent and continuous efforts 
of this large buyer in weedling and coercing suppliers into granting it discrimin- 
atory prices. The Commission summarized petitioner’s activities in far more 
sedate terms than their bizarre nature justified : 

“‘Respondent used various methods to induce its suppliers to grant dis- 
criminatory prices. One of these was to inform prospective suppliers of the 
prices in terms of sale which would be acceptable to the respondent without 
consideration or inquiry as to whether such supplier could justify such price 
on a cost basis, or whether it was being offered to other customers of the 
supplier. 
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“‘At other times the respondent refused to buy unless the price to it was 
reduced below prices at which the particular supplier sold the same merchandise 
to others. In other instances respondents sought to explain to the prospective 
supplier that certain alleged savings would accrue to supplier in selling to 
respondent, or that certain elements of the supplier’s cost could be eliminated. 
which would in respondent's opinion, justify a lower price. In carrying out 
this form of inducement, respondent would advise a supplier or prospective 
supplier of the price which it considered standard price.’ ” 

NCWA would, as the dissenting justices said, “let the acts of the buyer speak 
for themselves.” 

The dissenting justices aiso observed in a footnote to their dissenting opinion, 
“a reading of the record leaves no doubt that petitioner knew in numerous 
instances that it was squeezing a price from the seller which was less than the 
seller’s costs.” 

The refusal of the «ourt to accept this prima facie interpretation makes it 
even more important {hat there be no weakening of the other provisions of the 
act because all buyers are now relieved of some of their responsibility in con- 
nection with the concessions they receive. 

Criminal prohibitions of discriminatory practices.—The Attorney General’s 
Committee gives as one of its reasons for recommending the repeal of section 3 
of the Robinson-Patman Act, the criminal provision, that “public enforcement 
o1gaus have largely fursaken this law.” It adds, ‘The Government’s reluctance 
to enforce section 3 has relegated its enforcement to private, treble-damage 
litigants.” 

1a Committee said in recommending repeal of section 3, “In our view, 18 years 
of section 3 enforcement have neither furthered the national interests nor 
realized the congressional purpose. Enforcement organs of the United States 
have abstained from invoking this provision. Private plaintiffs have emerged 
as the principal enforcers of its difficult prohibitions.” 

We do not feel that the Government’s alleged failure to enforce this section 
of the law proves anything. Why did not the Committee recommend instead 
that the provision be enforced’ 

But even without enforcement, we believe the provision has had a salutary 
effect on compliance and is equally necessary in the future for this reason. 

With the small maximum fines now prescribed or recommended for criminal 
violations, it is conceivable that fines would not serve to deter a large com- 
petitor from discriminatory practices. Even the raising of the fine to $50,000, 
as proposed in a bill now in Congress, would not serve as a deterrent for many 
large competitors. Therefore, we favor keeping section 3 as part of the Robin- 
son-Patman Act in the interests of balancing between the large and small business 
firms the risk of violation. 

Criminal penalties.—The Committee has recommended an increase from $5,000 
maximum fine for criminal violations to $10,000, giving inflation as its reason. 
It would seem from this suggestion that the Committee was, to say the least, 
out of touch with the current thinking on antitrust enforcement. The House of 
Representatives has already passed a bill that would increase the fines under 
the Sherman Act five ‘imes the amount the Committee recommended. 

We do not feel that even the maximum passed by the House will have very 
much effect on the extremely large corporations, though it certainly would deter 
the small firm. We feel, therefore, that the Committee could not have considered 
this question from a realistic point of view. 

Private antitrust suits —The Committee on page 378 of its report raises the 
question as to whether “the enforcement role of private suits requires that 
damages be trebled in all cases or only where willful violations are at bar.” It 
further indicates that many believe making “triple recovery discretionary with 
the courts will not impair the deterrent effect of private suits.” Several mem- 
bers are rerorted to feel that “there should be a distinction between major 
Sherman Act offenses, normally involving a substantial public interest, and those 
practices the Clayton Act prescribes as potential public interest,’ suggesting 
that trebling of damages for Clayton Act violations should be left to trial court 
discretion, 

We are opposed to this recommendation because it would weaken the enforce- 
ment of the act. We believe the threat of treble damage suits is one of the most 
effective deterrents from violation, and we cannot accept the Committee’s point 
that the unwitting violator should not be so penalized. 

Statute of limitations—The committee has recommended on page 383 of its 
report that section 4 of the Clayton Act be amended to provide a 4-year statute 
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of limitations running from the acerual of cause of action. We submit that 
this is not a sufficient length of time nor should it date “from the accrual of 
cause of action.” We give as an example again the facts in the Automatic Can- 
teen case. The first violations charged were in 1938, but the case did not reach 
the complaint stage until March 19438. 

Canteen’s competitors apparently were not even aware of the extent of the 
violations until as long as 5 years after they occurred. They only knew of the 
fabulous growth of the giant vending machine organization, whose profits, as 
records in case seemed to indicate, had come substantially from the discrimina- 
tory prices received. We would agree with the committee that section 4 of 
the Clayton Act should provide a statute of limitations, but we believe that 4 
years would not be sufficient since it is often important for small business to have 
the record of the enforcement agency to support a suit, especially in view of the 
usually secret nature of price concessions. 

We would also object to any statute of limitations in Clayton Act violations 
running from “accrual of cause of action,” again because of the secret nature of 
price concessions. Rather, we would suggest that such statute run from the 
date of discovery of the violation by the injured party. 

Conclusion.—In addition to the above points, we were struck by the defense- 
mindedness which runs through the committee’s entire discussion of the Robin- 
son-Patman Act. We submit that it would have been inestimably of more value 
had the report been more affirmative in character. 

To mention just one example, the committee might very well have recom- 
mended methods of eliminating the secretiveness of discounts and allowances 
such as is proposed in Congressman Patman’s bill H. R. 567, which would amend 
section 2 (a) of the Robinson-Patman Act to provide “that it shall be unlawful 
for any seller to sell at a price, discount, or other terms, by reason of quantities 
sold, or seasonal order, or for any other reason, unless he has undertaken in 
good faith (1) to make known to all of his customers that such price and/or 
discount and/or term is available to them under the same conditions to all of 
his customers for a reasonable period of time.” 

We submit that the viciousness of most discriminations is that they are secret. 
Again referring to the Automatic Canteen case as an example, we are convinced 
that if the manufacturer had been required by law, as proposed in H. A. 567, 
to tell all other customers about the price concessions granted to Canteen, none 
of them would have continued such prices to this retail firm. They would have 
been so bombarded by the wholesaler customers for equal terms that they 
would have quickly abandoned the allowances to Canteen, because to try to 
extend such terms and prices to all their customers would have been economically 
unsound if not impossible. The amounts sold to Canteen, even though totaling 
millions, were still a very small part of the volume accorded to the manufacturers 
by the thousands of wholesalers and vendors who were discriminated against. 

We believe that to put the spotlight of publicity on discriminatory practices 
would be a considerable factor in preventing violations of the Robinson-Patman 
Act because it would make the seller stop aud think twice before he establishes 
a precedent for a practice which he could not extend to his total operations. No 
matter what the conditions set down by the large buyer for the allowances re- 
ceived—whether they were differences in delivery, packaging, size, quality or 
other conditions—there would be plenty of competitive buyers ready to do busi- 
ness under the same conditions. And unless a manufacturer was in a position 
to modify a substantial portion of his operations, and was pretty sure of the 
economic effect on his future sales and profits, he would hesitate to give in to the 
demands of the large mass buyer for special concessions. 

It would serve to bring out into the open the methods of doing business. This 
would be protection for the seller as well as the buyer, for we are convinced that 
most of the special concessions granted to large mass buyers are not made at the 
instance of the seller but of the buyer. They are asked for in secret and given in 
secret. And in the great majority of the cases these secret dealings are not, we 
believe, in the interest of the free enterprise system of this country. 

The Federal Trade Commission has in at least one instance recognized the 
importance of the principles contained in H. R. 567, although the case did not 
involve section 2 (a). In the recent Kay Windsor Frock case it ruled that 
advertising and promotional allowances are not available “unless they are made 
known to competing customers.” 

We think it is sound to require this not only of advertising allowances, but aJso 
of anv other prices, terms or conditions of sale. And we would commend to 
the serious consideration of this Congress the adoption of an amendment such as 
is proposed in H. R. 567. 
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This is not the first time this legislation has been proposed. It has been 

introduced in several previous sessions of Congress. Therefore, the Attorney 
teneral’s Committee could have or should have been familiar with this affirma- 
tive approach to the workability of the Robinson-Patman Act and perhaps made 
recommendations for its passage. 

We are concerned, too, as Mr. Lewis B. Swartz said in his general dissent from 
the report of the Attorney General’s Committee, that “the central thread of the 
majority report unwinds from a core of belief that the competitive situation in 
this country is satisfactory and that the antitrust laws require modification 
chiefly to temper their rigor.” We agree with him that “we need very much more 
rather than somewhat less antitrust enforcement.” 

However, if the trend toward bigness in industry is allowed to grow un- 
hampered, and if the Robinson-Patman Act is not strengthened and enforced, 
then we submit that it may be necessary for Congress to exempt small independent 
distributors from the Sherman Act in order for them to bargain collectively with 
their suppliers for equality in the market place. 

Therefore, it is understandable that current discussions among some leaders 
in the distributive trades are taking a new turn—the exemption of independent 
buyers from the restrictions of the Sherman Act. Such exemption would enable 
them to bargain with the supplier in the same manner and with the same economic 
force as the mass buyers, such as the chains and co-ops have at their disposal. 

The individual chain or co-op with X number of retail stores is relatively free 
to say, in effect, to a manufacturer, with respect to sections 2 (d) and 2 (e) of 
the act: “We will not place your item in our stores unless you give us certain 
considerations.” The Sherman Act prohibits the same bargaining right to the 
independent wholesaler and retailer, acting collectively. 

Conversely, the chain and co-op may say to the manufacturer: “For such and 
such placement allowance or other considerations, we will place your item in 
our stores.” However, the Sherman Act prohibits the independent retailer and 
wholesaler from acting together to ask for the same allowances and to give the 
supplier the same guaranties. 

Granting the independent distributors the right to bargain with their suppliers 
for the same concessions afforded the large mass buyer under sections 2 (d) and 
2 (e) of the Robinson-Patman Act would be consistent with the philosophy 
accepted in American economic processes. Labor is exempt from the Sherman 
Act and is free to bargain for the best possib'e terms. The buying co-ops bargain 
on behalf of their collective membership, The farmer has his marketing co-ops 
end price supports. Why then, some ask, should not an association of independ- 
ent distributors be permitted to bargain to obtain those things which the Robinson- 
Patman Act permits? 

We feel that the ideal answer lies instead in a set of rules to insure “equality 
of opportunity in the market place,” plus an effective umpire to see that the 
rules are observed. We believe the Robinson-Patman Act, with present and pro- 
posed weaknesses eliminated, would give us these rules. Tightening of these 
rules could make for a more effective job of enforcement. 

However, there seems to be nothing in the report of the Attorney General’s 
Committee which would strengthen these rules. Rather, the report would 
strengthen the position of those who feel that competition, to be free, must give 
the seller the right to discriminate between buyers, regardless of the effect on 
competition. 

The Attorney General’s Committee has brought the issue into focus. The 
Robinson-Patman Act must be preserved and strengthened or a whole new ap- 
proach to the problem of competition in distribution must be considered. As it 
stands, the Committee’s report should be rejected by Congress and by all those 
whe believe that the independent distributor is essential to the economic wel- 
fare of this country. 


The Cuamrman. Mr, Maurice Mermey, director of the Bureau of 
Education on Fair Trade. 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF 
EDUCATION ON FAIR TRADE 
Mr. Mermey. Mr. Chairman, I have a statement which, with your 


permission, I would like to put into the record. 
The Cuarrman. You have that right. 
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Mr. Mermey. But I would prefer not to read through those 19 
pages. My name is Maurice cdaey: I live in Larchmont, N. Y., 
in Representative Gamble’s district. I am the director of education 
on fair trade and have been since the establishment of the Bureau 
of Education on Fair Trade in 1949. 

I also have a little experience in retailing, if I may say so. I was 
brought up in retailing. 

The Cuamman. What is that bureau? Will you just give us a lit- 
tle idea of what it is? 

Mr. Mermey. Very happy to, sir. The Bureau of Education on 
Fair Trade was ante the drug industry. It is supported en- 
tirely by contributions from all segments of the drug industry, retail- 
ers, Wholesalers, and manufacturers. It has a national advisory com- 
mittee consisting of representatives of 26 national trade associations 
outside of the drug industry and all of the other industries, and has, 
as well, the cooperation of 1,400 State and local retail and wholesale 
trade associations throughout the United States in the various fields 
in which fair trade is practiced. 

The Cxairman. Is it primarily an outgrowth of the National 
Retail Druggists Association ? 

Mr. Mermey. I should not say an outgrowth, Mr. Chairman. I 
should say, if I may, that the original creation of the bureau was stimu- 
lated by a study sponsored by NARD, a study conducted, by the way, 
by a subcommittee representing the entire industry of which Mr. Wil- 
ham Murray, Jr., chairman of the board of McKesson, was the chair- 
man. This goes back to 1948 and 1949. Does that answer your ques- 
tion, sir? 

The Cuarrman. Yes it does, thank you. 

Mr. Mermey. I was saying that I had a little experience in retailing. 

I was brought up in a “poppy and mommy” store; my father’s, first 
on the East Side of New York, then away uptown, at 12th Street and 
Second Avenue, and later in the Bronx, 183d Street, and I stayed in 
retail until I had gone through school and entered college. Then, 
some years later, I was executive secretary of the Retail Code Author- 
ity for the city of New York under the NRA, and since then I have 
had business associations with distributors and with manufacturers. 

Now, I address myself to the report of the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws only with respect to 
that portion of the report dealing with resale price maintenance and 
fair trade. I do not consider myself competent to examine into or com- 
ment on any other section of the report because my specialty is just 
this area. 

I should like to suggest, if I may, that I do not believe that the delib- 
erations of the Committee carry out the implications of the title of the 
Committee, namely, “to study.” 

I do not believe that the Committee studied resale price maintenance 
and fair trade, by any definition of “study” that I understand or find in 
the books. 

The Cuarrman. Was there any representative from your organiza- 
tion who was a member of the Attorney General’s Committee ? 

Mr. Mermey. Yes, sir. At the time the Attorney General’s Com- 
mittee was organized, Prof. Walter Adams, professor of economics at 
Michigan State, was a consultant to the bureau, and had been for some 
little time, and he remained a consultant to the bureau for some little 
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time thereafter and resigned before the Committee’s report came out. 
He is not now a consultant to the bureau, 

There was a relationship for a period of time. He had been with the 
bureau, you understand, not as an employee, but merely a part-time 
consultant, giving his counsel on matters such as research. 

The Cuarrman. So you had Professor Adams in that very limited 
fashion. ‘There was no one else? 

Mr. Mermey. That is correct. 

The Cuamman. Did your organization submit data and argument 
to the Committee ? 

Mr. Mermey. Wesubmitted a brief. We asked whether it would be 
possible to testify and we were told that it would not be, sir. 

We submitted a brief that confined itself to one aspect, if I may say, 
of the resale price maintenance question. We asked the Committee to 
examine not merely that legal basis for resale price maintenance known 
as the fair-trade laws, but all of the legal bases for resale price mainte- 
nance because, as we pointed out in that brief, we felt that the effect 
on the economy and on the consumer was the same, regardless of the 
legal basis; and, if resale price maintenance were bad public policy 
when practiced under fair trade, then it should be bad when practiced 
under any other sanction. 

The Cuarrman. Were you permitted to testify ? 

Mr. Mermey. No, sir. 

The Cuarrman. You simply were allowed to submit the argument 
that you have outlined ? 

Mr. Mermey. Yes, sir. I am not sure that anybody was permitted 
to testify at all. I understand there was no testimony or any hearings 
of any kind. 

The Cuarrman. Well, I know that there were task groups. 

Mr. Mermey. Well, I might say that we addressed ourselves to the 
subcommittee on fair trade. 

The Cuarrman. We could not get the names of the members of the 
subcommittee’s task forces, or task groups that considered particular 
subjects like yours. We were denied their names. 

Mr. Mermey. I am inclined to believe that we were in a similarly 
unfortunate circumstance. 

As I recall, our briefs, our 42 or 61 copies, or whatever it might be, 
were addressed to the chairman of the committee, Professor Oppen- 
heimer. 

The Cuairman. Go ahead. 

Mr. Mermey. At any rate, I am quite interested in certain aspects 
of their recommendations. Of course, I need not say that obviously 
the bureau finds itself in flat disagreement with the recommendations 
of the Attorney General’s Committee insofar as it relates to fair trade. 

I am interested in a statement in that report which finds fair trade 
“at odds,” and I am quoting— 
with the most elementary principles of the dynamic free-enterprise system. 

I am interested because the committee has not in any way defined 
its concept of a “dynamic free-enterprise system.” It seems to me 
that if the committee should be right in its assertions, and that is all 
it is, an assertion, then 45 State legislatures have been wrong in the 
past and 45 governors have been wrong in the past, and the Congress 
of the United States has been wrong twice in the past in enacting 
Miller-Tydings and McGuire, and the President of the United States 
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has been wrong in signing the McGuire bill. Ev erybody seems to be 
at odds with the “dynamic free-enterprise system,” all of those people 
who voted for fair trade. 

I suspect that the difficulty lies in the matter of definition. It may 
be that these various public bodies throughout the United States that 
in the past have enacted fair trade have somewhat a different under- 
standing of a “dynamic free-enterprise system” than the distinguished 
lawyers and ec onomists, members of the committee, had and have. 

I should say that I do not consider those 6 pages of the report 
to reflect my understanding of “study.” I say that those 6 pages of 
the report constitute a public opinion poll of a very selected group of 
citizens who happen to be eminent specialists in 2 fields, namely, eco- 
nomics s and the I aw: and while their report is w orthy of consideration, 
coming from eminent specialists, it is by no means the only basis on 
which so responsible a group as the Congress of the United States 
would care to fashion national policy. 

The Cuamman. How many State legislatures have enacted fair 
trade? 

Mr. Mermey. Forty-five, sir. 

The Cuarrman. And have there been any changes since their adop- 
tion, court decisions changing the actions of the legislatures ? 

Mr. Mermey. Yes, sir. 

The Cuarrman. How many? 

Mr. Mermey. There have been—well, we will take the court 
decisions from the top, if I may. 

The United States Supreme Court, as you know, in Old Dearborn, 
has upheld the constitutionality of the State fair trade acts; and 
since the enactment of McGuire, it has refused application for writ 
of certiorari in 6 or 7 cases, upholding the Fifth Circuit Court of 
Appeals, down in Louisiana. 

There have been 16 courts of last resort throughout the country 
that have at one time or another upheld the constitutionality of fair 
trade. 

There have been five courts of last resort, Florida, Georgia, Michi- 
gan, Arkansas, and Nebraska—— 


Mr. Matetz. Oregon? 
Mr. Mermey. Oregon is a lower court. I am talking about courts 


of last resort that have held not the entire Fair Trade Act, but T 
think what is known as the nonsigner clause to violate due process 
and, on that, if I may speak for a ‘second as a layman not associated 
with law, but as a citizen, I wonder as a citizen what the state of the 
law is, in my mind, when a court of last resort of the whole country, 
the United States Supreme Court, takes a particular thing called 
due process and applies it to a law and finds one side of that story, 
in the case of fair trade—although I am not now referring to fair 
trade alone—and then comes the State supreme court—and this is 
no reflection on State courts—and you find the same facts and the 
same situation but entirely different constitutional interpretation. 

The Cuatrman. The Supreme Court did not really pass on the 
nonsigner clause, did it? 

Mr. Mermey. I beg your pardon, it did, the Supreme Court, in 
Old Dearborn. 

The Cuatrman. I mean the nonsigner clause. 
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Mr. Mermey. The Supreme Court in Old Dearborn specifically 
refers to the nonsigner clause in several instances. 

The Cuarmman. It referred to it, but it did not pass—— 

Mr. Mermey. No; it would be my judgment, sir, on reading the 
decision, they have gone through it and very carefully noted the dif- 
ference between restrictions placed on the commodity after the sale 
and those placed before the sie 

The Cuarrman, I do not think the Supreme Court considered the 
constitutionality of the McGuire Act. 

Mr. Mermey. No, sir; that is correct. 

In Old Dearborn, the Supreme Court considered the constitution- 
ality of the Illinois and California State Fair Trade Acts and in con-, 
nection therewith, examined into the constitutionality, because the 
constitutionality in the so-called nonsigner clause was brought into 
issue in Old Dearborn. 

The CHarrman. How many additional lower State courts have 
found against fair trade? How many, where there has been the ques- 
tion of constitutionality ? 

Mr. Mermey. It is very hard to say, I cannot give you a specific 
statistical answer. 

Mr. Maletz brought up Oregon. I should say on that subject that 
in our own area, in the State of New Jersey, you may remember that 
Judge Freund denied the constitutionality of the McGuire Act and 
yet the Supreme Court of the State reversed Judge Freund later. 

It, of course, remains to be seen whether other States will follow 
the leadership of New York and New Jersey, or follow the leadership 
of Georgia, Florida, and so on. 

The Cuarrman. Go ahead. 

Mr. Mermey. There have been some references in the report and 
in the address on April 1 of the Attorney General to the effect on 
the consumer. The Attorney General indicated that he had made 
a survey, had studied the price in Washington, D. C., of 736 drug 
items and had compared them with the fair-trade prices of those 
same drug items and had found that the 736 items in Washington 
D. C., were sold at 28.4 percent less than the fair-trade prices—and 
I have no doubt.but what his mathematics as such was correct. 

I would like to suggest, however, that that does not constitute a 
valid scientific examination of the effect of fair trade on consumer 
prices, however. 

You have the Dun & Bradstreet evidence in your 1952 hearings 
to the effect that to determine what the effect of fair trade, overall, 
on the consumers is, is an almost impossible task. You know, of 
course, I am sure, that the Bureau of Education itself undertook 
two studies through the A. C. Nielsen Co. in 1949——— 

The Cuarrman. Well, we know the philosophy underlying that, 
we are familiar 

Mr. Mermey. I know you are, Mr. Chairman. 

The Cuarrman. And I personally believe that the tide of public 
opinion has not so changed or shifted as to endanger the fair-trade 
laws, and I do not think that the tide has sufficiently turned to cause 
Congress to reverse itself on fair trade. That is my opinion. 

Mr. Mermey. May I say, Mr. Chairman, I am very much encour- 
aged to hear that, and I thank you—— 
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The Cuamman. I mean, I do not want to cut you off, but—— 

Mr. Mermey. This I know, sir. I respect your view. I think that 
when we deal in fair trade, these various arguments that set forth 
the effect on consumer prices—frankly, I think we can beat them, 
but there is a philosophical question 

The CHarrMaANn. What I was going to say was that the burden is 
on those who want to repeal it; the burden is not on you. 

Mr. Mermey. That is right. 

The Cuatrman. If they want to change it, then they are the ones 
that have to come and ask for a change, it is their burden. 

Mr. Mermey. Well, sir, in that event there is not much for me to 
add here. I would like to make, if I may, just one observation. 

The CHarrman. As I say, we do not mean to cut you off. 

Mr. Mermey. Oh, no, I know—and everything that I have to say 
is in my brief. 

Mr. Scorr. We do have most of that in your statement. 

Mr. Mermey. Yes. There is one thing, sir, that I would like to 
make note of 

The CHarrman. That does not mean that the tide may not turn, 
may not.change; I do not want that to be implied. 

Mr. Mrermey. Mr. Chairman, let me say this, that if everybody 
were satisfied that the tide would not change, perhaps there might 
be no reason for the bureau or my association with it. 

The Cuarman. And you are still on the job and will be as long 
as public opinion stays the way it is. 

Mr. Mermey. That is hard to say—I would rather put it the other 
way. I think we have much still to do to explain the principles and 
philosophy of fair trade to the largest number of people. 

I think that if they understand it they will stay with us—but, 
getting away from that, I do want to make one observation. 

I am sure of this, that if consumer prices alone are to be the sole 
criterion by which public policy is to be fashioned, then the Congress 
faces the task of repealing certain laws now on the books that a 
great many people think affect consumer prices upward—farm parity 
laws; our minimum wage-and-hour laws; tariff acts. 

They have been put on the books in the interest of the national 
economy because in the opinion of the Congress they affect very large 
segments and important segments of the people of this country. They 
cannot look entirely on the consumer basis alone, because every con- 
sumer is also an earner and has his other side. And I am satisfied, 
too, and I end with this, that low prices alone are not a national bargain 
when achieved at the expense of tragedy to a substantial segment of 
our population. 

The Cuatrman. Any questions? 

Mr. Scorr. Yes, I would like to ask just a couple of questions. 

I associate myself pretty much with what Chairman Celler has said, 
and I think that probably there is no real danger of any successful 
attack on the McGuire Act in the present Congress. 

I would like to clear up a couple of things. Is there any evidence 
that fair trade costs the consumer money ? 

Mr. Mermey. No, sir. I would say whatever evidence there is, 
such as I have put together, would indicate that in certain items at 
least, taking the overall, not a specific customer or a specific product, 
but taking it overall, on certain items at least the evidence would indi- 





1764 ANTITRUST AND MONOPOLY PROBLEMS 


cate that the consumer in the fair trade areas of the United States 
pays slightly less than the consumer in the non-fair-trade areas of the 
United States. 

However, that is just a few items on the overall and nobody knows— 
you can prove anything you want by taking figures—and you can 
also prove that water flows uphill, through an optical illusion. 

Mr. Scorr, If a manufacturer establishes a minimum retail fair 
trade for his own product and then produces the same or comparable 
product for large retailers to sell chiller their private label, what is the 
effect of this on the average small retailer ? 

Mr. Mermery. Mr. Keating, that is a very interesting question 

Mr. Scorr. My name is Scott. I am not as good looking as Mr. 
Keating. 

Mr. Mermery. I am sorry. That is the name I see in front of you. 

Mr. Scorr. I am just sitting here in his place. 

Mr. Mermey. I hope that you will forgive me. Mr. Keating comes 
from my State and I have respect for him. 

Mr. Scorr. So do I. 

Mr. Mermry. Congressman, you have a very interesting question, 
because you get at the heart of fair trade in that question. 

The small retailer cannot sell private label stuff on any basis because 
he has not enough reputation of his own to command the respect of 
customers for the product; nor has he the resources to develop such 
reputation. 

The small retailer sells national branded merchandise on the good 
will of the manufacturer who has spent large sums of money develop- 
ing that brand. 

That same manufacturer, acting in the capacity of a contract sup- 
plier, may manufacture a compar able, even perhaps an identical prod- 
uct, but not with his trade name. He sells it as a private—the store- 
controlled brand of a retailer, and that retailer then is under the 
necessity of spending money to develop his own good will to sell the 
product. 

In other words, the manufacturer is not in competition with his 
own identified product. The brand name is not in competition with 
itself. 

As to the effect on the consumer, I should like to add to that, if 
I may. 

Mr. Scorr. Yes. 

Mr. Mermey. I think it is wonderful to have more and more prod- 
ucts of a similar class competing with one another, whether they be 
national brands or private brands; whether they be fair-traded 
national brands or whether they be non-fair-traded plus private 
brands—that is good for the American consumer. 

Take Sears, Roebuck, which I think the great illustration of a 
retailer able to develop an entire business in so-called private brands. 
Ninety percent of their $3 billion worth of business is done on 44 
brands, all controlled by Sears. 

Mr. Scorr. Such as All-State tires? 

Mr. Mermey. Yes, sir, a great many of them, and yet Sears’ prices, 
for all I know, may be lower than national brand prices. 

To me that is of no concern as far as fair trade is concerned, that is 
the kind of competition that is good for our economy. 
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Mr. Scorr. Do you feel that the fair trade laws operate generally 
to assure a reasonable profit for the small retailer? 

Mr. Mermey. No,sir. You said a small retailer, sir? 

Mr. Scorr. Yes. 

Mr. Mermey. If you had said a smal! efficient retailer, I would have 
said possibly, for the fair-trade laws do not guarantee a living to 
anybody. 

Mr. Scorr. I think I said efficient. I meant that. 

Mr. Merry. As I say, the fair-trade laws do not guarantee a living 
to anybody. In that connection I have rather an interesting—if I 
may refer to it 

Mr. Scorr. Yes. 

Mr. Mermey. The Federal Trade Commission’s Chairman Howrey 
in a speech, about the time that Herb Brownell delivered his speech, 
said in an address that he was opposed to fair trade because it pro- 
tects—it practically seeks to guarantee a profit to small business. 

This I found very interesting, because the Federal Trade Commis- 
sion in 1952, in testimony before Senator Johnson’s Interstate and 
Foreign Commerce Committee, said that fair trade is bad for the small 
retailer because it forces tim into bankruptcy; and FTC provided 
that committee with scanty statistics to prove the point—statistics 
which we have since disproved. 

Mr. Scorr. One last question, and that is: Is it your opinion that 
the fair-trade laws can be effectively enforced in the market place? 

Mr. Mermey. I thing the fair-trade laws—well, not the fair-trade 
laws, I would like to say fair-trade contracts. 

Mr. Scorr. Yes, contracts. 

Mr. Mermey. I think fair trade is being enforced in the market 
place considerably better than would appear from the surface. 

We have had some dramatic and highly visible instances of lack of 
effective operation of fair trade in the market place; but I think that 
dollarwise and particularly at the smaller, lower prices, fair trade 
has been rather very well enforced in those low-priced fields. It will 
never be perfectly enforced because we are dealing with human beings. 

Mr. Scorr. Thank you very much. That is all I have. 

The CHarrmMan. We are very grateful to you for your very en- 
lightening statement, Mr. Mermey. 

Mr. Mermey. Thank you. 

The CHarrmMan. And for your expression of your opinion; and you 
have expressed yourself in a very forthright and highly intelligent and 
telling way. I would expect nothing less than that from a New York 
lawyer—such a good delivery. 

Mr. Mermey. Thank you, but 

Mr. Scorr. I would say that he made as good a presentation as a 
Philadelphia lawer. 

Mr. Mermey. But I am not a lawyer. 

Mr. Scorr. Then he could be entitled to be. 

(Prepared statement of Mr. Mermey is as follows :) 


STATEMENT OF MAURICE MERMEY, DrrecrorR, BUREAU OF EDUCATION 
ON FAIr TRADE, NEw YORK 


Mr. Chairman and gentlemen, my name is Maurice Mermey. I am, and have 
been since its establishment on July 1, 1949, the Director of the Bureau of 
Education on Fair Trade. The Bureau, a nonprofit corporation incorporated 
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under the laws of the State of Illinois, has for its purpose the education of all 
segments of the American people as to the principles and philosophy of the fair 
trade laws. The Bureau is supported by voluntary contributions from the 
drug industry and from others who serve that industry. Its National Advisory 
Committee consists of representatives of some 26 national trade associations in 
the retail and wholesale fields, with more than 1 million members. 

This statement addresses itself to that section of the report of the Attorney 
General’s National Committee to Study the Antitrust Laws, entitled “Resale 
Price Maintenance and ‘Fair Trade’.” It also comments on the address of the 
Attorney General, delivered on April 1, 1955, the day following publication of 
the above noted report. 

The Attorney General’s Committee comprises an eminent group of economists 
and members of the bar. While a point of view shared by many eminent men 
is not necessarily wrong by virtue of their eminence, neither is it necessarily 
right; for eminence does not always coincide with infallibility. 

The title of the Attorney General’s Committee fixed the charge to its mem- 
bers. They were asked to “study.” Funk & Wagnalls’ New Standard Dictionary 
defines the very “study” as follows: 

“To apply the mind to, with a view to learn about; examine, research into; 
labor to comprehend facts and principles.” 

Insofar as fair trade is concerned, I do not believe that the Committee ful- 
filled the implications of the title. The section of the Committee’s report dealing 
with fair trade covers six pages of a 393-page volume; or about one sixty-sixth 
of the total report. I am informed that, in terms of time, the Committee’s 
discussion of fair trade represents no greater fraction of the total discussion. 
The Committee certainly heard no witnesses, nor, so far as I know, did it make 
fresh, independent studies of its own. The members of the Committee, in effect, 
either restated positions they had already made public—and at least 10 members 
had previously publicly expressed themselves with respect to fair trade—or held 
definite but unpublicized views on the subject before appointment to the 
Committee. . 

In other words, the Committee’s report as to fair trade is, in effect, a public 
opinion poll of a highly selected but small group of persons. Their opinions 
merit consideration, of course; but the overall considerations of sound public 
policy require for its fashioning far more than the opinion of 61 persons from 
two highly specialized fields of endeavor. 

The Congress of the United States responsibly represents all the people of 
America; and it is interesting that five committees of the Congress in 1951-52 
mace exhaustive studies of fair trade which were followed by enactment of the 
McGuire Act. 

The Attorney General’s Committee conceded evils in the marketplace, as 
follows: 

“The Committee acknowledges that ‘fair trade’ enactments reflect some 
legitimate commercial aims. Nationally advertised and branded consumer 
commodities readily lend themselves to loss-leader and cut-rate merchandising 
that can impair substantial investments in business goodwill. Such marketing 
tactics may alienate established distribution channels whose appeal to con- 
sumers emphasizes attractions other than price reductions.” 

At the same time, the Committee said “it does not consider ‘fair trade’ 
pricing an appropriate instrumentality for such protection.” Instead of adress- 
ing itself to the evils, the Committee recommended congressional repeal both of 
the Miller-Tydings and McGuire Acts. This can hardly be said to be a con- 
structive solution of a problem which directly concerns and affects valuable 
pronerty rights and so large a part of small business in the United States. 

The friends of fair trade likewise find it interesting that the Committee con- 
centrated on fair trade and omitted reference to other legal sanctions under 
which resale price maintenance is practised. Clearly, if resale price mainte- 
nance is bad public policy when the statutory permission is fair trade, it is bad 
public policy whatever the legal basis. Yet the report does not deal with con- 
signment selling, agency systems and forward integration. These legal bases 
for resale price maintenance, incidentally, account for substantially more sales 
volume than does fair trade. 

The Committee’s report makes this observation: 

“As a result of local enabling and Federal exemptive legislation, resale-price 
fixing, otherwise a clear antitrust violation, is today lawful in most American 


States.” 
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If every statute which provides exemption from the antitrust laws is to be 
condemned because of its exemptive nature, then such statutes as the Norris- 
La Guardia Act and the Webb-Pomerene Act are likewise subject to condemna- 
tion. I am sure the members of the Committee are not prepared to petition 
the Congress for the repeal of these other acts. 

It seems to me the Committee has, perhaps, unwittingly reflected fair trade 
bias by its choice of words and punctuation marks. Quotation marks are care- 
fully put around the words, “fair trade,” every time they are used. The 
Committee has weighted its reference to fair trade resale price maintenance 
with propaganda connotation. Thus it refers to “resale-price fixing,” in the 
quotation noted above, in the knowledge that “price fixing” has what the 
semanticists characterize as a growl connotation. 

It is worth noting, I think, that such distinguished disciples of our antitrust 
policy as Mr. Justice Holmes and Mr. Justice Brandeis subscribed unreservedly 
to the principles embodied in the fair trade laws. And to these disciples might 
be. added the many in the Congress who voted for the Miller-Tydings Act in 
1987 and the McGuire Act in 1952. As to fair trade being “at odds with the 
most elementary principles of a dynamic free enterprise system,” as the report 
asserts, it would be interesting to have the Committee’s definition of “a dynamic 
free enterprise system.” Can it be that the 196 Members of the House of Rep- 
resentatives and the 64 Members of the Senate—representing both parties—who 
voted for the McGuire Act in 1952 are opposed to a dynamic free enterprise sys- 
tem, or might it be that their understanding of free enterprise is somewhat dif- 
ferent from that of the economists and lawyers on the Attorney General’s Com- 
mittee? 

Fundamental issues are involved in the current struggle over the fair trade 
laws. These issues are not “free enterprise,” or “price fixing” or similar un- 
defined generalizations. They relate, in part, to the fact that trade-marks are, 
in a very real sense, property, and in part to the role of small business in the 
United States. 

These issues are: 

1. Should a product identified by a trade-mark be required to compete with 
itself, although no such requirement is placed upon an individual, enterprise or 
institution? 

2. Should the retailer be granted the exclusive right to establish the consumer 
price of tangible goods which he owns, which are identified by trade-marks he 
does not own, despite the wishes of the trade-mark owner? 

3. Is the concept of a standard price for an identified product in itself inimi- 
cal to the American economy? 

4. Is an 18th century theory of competition applicable to a complex mass pro- 
duction, mass distribution economy? 

Our laws make no requirement for self-competition. An individual is not 
under the necessity of competing with himself. Indeed, the labor laws permit 
him to remove his services from competition with the like services of others 
through their joint designation of a union to act as their collective bargaining 
agent. Our national policy reflects the view of the American people that it is 
contrary to the public interest to force individuals to enter into price bidding 
against competitors to obtain or to hold a job. 

Reputable retailers long ago abandoned self-competition. Until the second 
half of the 19th century, the American store was like an Oriental bazaar. 
Varying prices were charged for the same article on the same day by the same 
merchant—but to different customers—depending on the respective trading 
skills of customer and clerk. Because this method had long been in use, shop- 
keepers were comfortable with it; and it took much persistence and persuasion 
on the part of pioneers like John Wanamaker and A. T. Stewart to change over 
to the one-price-to-every-customer policy which they advocated. This policy re- 
mains today one of the cornerstones of customer good will. 

Chain store groups likewise discovered that good will would accrue to them 
if they charged the same price for the same product at the same time in all 
their outlets, regardless of differences in operating costs among the various out- 
lets of a particular chain. 

In the case of identified products, the Supreme Court in its unanimous Old 
Dearborn decision which upheld the constitutionality of the State fair-trade 
laws, observed : 

“Where a manufacturer puts out an article of general production identified 
by a special trademark or brand, the resnit of an agreement fixing the sub- 
sequent sales. price affects competition between the identified articles alone, 
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leaving competition between articles so identified by a given manufacturer and 
all other articles of like kind to have full play. In other words, such restraint 
upon competition as there may be is strictly limited to that portion of the en- 
tire product put out and plainly identified by a particular manufacturer or 
producer,” 

As to competition, the fact is that free competition in its pure sense does not 
exist today in the United States or anywhere else. Given the stubborn imperfec- 
tions of human nature, the ideal of “free” competition has never been realized 
and probably never will be. In the interest of the good society, the freedom of 
the individual to do as he pleases in the market place—as in any other area of 
life—is tempered by the restraints which society itself imposes. 

As our economy has grown increasingly complex, the public itself, acting 
through its elected representatives in State and Federal legislative bodies, has 
put more and more restraints upon free competition to prevent its deterioration 
into unbridled, destructive competition. 

Today, the constant necessity for maintaining a delicate balance between the 
forces of economic expansion and the principles of human justice has made Adam 
Smith’s ebullient economic man somewhat more circumspect and orderly in 
America. Our basic antitrust statute, the Sherman Act of 1890, served notice on 
economic man that restraints had to be put on certain types of competition in 
order to assure more competition. The fair-trade laws, of course, are in the same 
tradition: they seek to prevent what they define as unfair competition in order 
that there may be more competitors. 

The Sherman Act was found inadequate for the complexities of our industrial 
economy. In 1914, Congress added further restraints on unbridled competition 
to supplement the Sherman Act. It passed the Clayton Act to prohibit practices 
which might tend to “substantially lessen competition” and the Federal Trade 
Commission Act, also forbidding unfair methods of competition. The purpose of 
the Federal Trade Commission Act, as stated on the Senate floor during debate 
on the bill is particularly relevant to the purposes and effects of the fair trade 
acts: 

“We are endeavoring to sustain competition * * * it is the only justification 
for the establishment of a trade commission * * * We have reason to report a 
rule for the trade commission in the language which has been suggested, viz, ‘un- 
fair competition.’ It is that competition which is resorted to for the purpose of 
destroying competition, of eliminating a competitor, and of introducing monopoly. 
That is the ‘unfair competition’ which this bill endeavors to prevent.” 

Other restraints on economic man have been imposed. There is the Federal 
Reserve System, the Securities and Exchange.Act, the Robinson-Patman Act, 
the minimum wage and hour laws, the National Labor Relations Act, Social 
Security and unemployment insurance. And severely limiting economic man in 
disposing of his income as he pleases are the personal and corporate income taxes. 

The context in which fair trade must be understood is the American brand- 
name economy which, not so incidentally, is related to the fact that we have 
the highest standard of living the world has ever known. 

In upholding the constitutionality of the State fair-trade laws, the United 
States Supreme Court recognized the value of the trademark as the property of 
the owner. In the Old Dearborn opinion, the high court said: 

“* * * And good will is property in a very real sense, injury to which, like 
injury to any other species of property, is a proper subject for legislation. Good 
will is a valuable contributing aid to business—sometimes the most valuable 
contributing asset of the producer or distributor of commodities. And distine- 
tive trademarks labels and brands, are legitimate aids to the creation or en- 
largement of such good will.” 

Retailers can win good will for their establishments, just as manufacturers 
ean for their brands. A limited number of retailers, moreover, have sufficient 
resources to develop good will for brands of their own. Most storekeepers 
however, being not so situated, find it necessary to depend upon the good will 
symbolized by the brand names of identified products. 

It is precisely this product good will which some retailers seek to exploit for 
their own purposes; the greater the success of the manufacturer in creating 
zood will the greater the retailer’s incentive. The popular brand name product 
is price cut as bait to attract customers who, these retailers know from experi- 
ence, will generally buy less familiar articles as well, in the belief that these, 
too, are being offered at bargain prices. One price cut inevitably provokes 
another, and a price war is in the making. 

There are some manufacturers who believe that price cutting of their identi- 
fied products is good business for them. They do not, or should not, engage in 
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resale price maintenance practices. There are others who think quite differ- 
ently. They believe that the effect of price cutting on them will be disastrous. 
Through no fault of their own, they believe they will be deprived of the distribu- 
tion of their goods in the community. Their market will be taken away from 
them for no reason except that their reputation is good and their products are in 
demand, of recognized value and known to be worth the retail price—else these 
products would not have become popular. 

These manufacturers believe that, so far as they are concerned, the persistent 
cutting of prices of their goods is ruinous to them because it restricts their 
distribution. It tends to concentrate the sale of their goods in very few hands 
and take them out of the hands of the small dealer, who will not handle them 
because he cannot sell at the established price in the face of cut-price competi- 
tion and will not sell at the prevailing cut price because they yield him no 
profit. The goods are cheapened in the public estimation on account of the 
fluctuating prices, like a depreciated currency. Their reputation is damaged, 
and the producers’ and small dealers’ reputations for fair dealing are 
questioned. 

The Attorney General’s Committee and the Attorney General appear to be- 
lieve that power over price, whether the article to be priced is or is not identified 
by a producer’s trademark, should be vested exclusively with the retailer. Its 
premise, presumably, is that of the Supreme Court in the Dr. Miles case that, 
“the complainant having sold its product at prices satisfactory to itself, the 
public is entitled to whatever advantage may be derived from competition in the 
subsequent traffic.” This premise was, of course, demolished by the Court’s 
later decision in Old Dearborn. 

To clothe the retailer with sole power over the price of an identified article 
is to grant him the power to destroy the good will which rides with the product. 
jiven sufficient resources and determination, the retailer need only persist long 
enough in a price-cutting program to eliminate that product from his trading 
area. His price cuts will be met by other retailers who will not, because they 
cannot afford to, be undersold. In good time, the identified product will be dis- 
carded not only by the generality of storekeepers but also by the retailer who 
initiated the price war. It has happened this way in actual practice. 

Since,. as the Supreme Court showed, the manufacturer of a trademarked 
product retains ownership of the trademark after the product identified by it 
has passed into the retailer’s hands, there is no legal or logical reason why he 
should not impose conditions respecting the use of his trademark. This is ac- 
complished through resale price maintenance. 

The maintained resale price is a standard-of-value price, like a dollar bill. 
Its use is not.confined to manufacturers. Large retailers with so-called private 
brands require franchised dealers to maintain the prices on these brands regard- 
less of any other pricing practices in which they may engage. 

It is significant that no one has ever seriously proposed that all forms of resale 
price maintenance and all forms of standard pricing be extirpated from the 
American economy. To do so would produce unthinkable chaos in many areas 
of Ameriean life. 

Dr. Gordon Siefkin, professor of economics and dean of the Emory University 
School of*Business Administration, notes in his study, Economic Aspects of Re- 
sale Price Maintenance: 

“So far as the consumer is concerned, it is difficult to distinguish between the 
case of a large retailing establishment manufacturing its own brand for sale 
at a quoted price and a situation in which a manufacturer establishes the resale 
price of his particular brand.” 

If fair trade throttles price competition, as the Attorney General’s committee 
charges, so do all other forms of resale price maintenance; for they all require 
the consumer to pay a uniform price. 

Fair trade, however, has a distinguishing characteristic, which makes the 
charge of throttling price competition somewhat puzzling. Dr. Siefkin stresses 
this point, as follows: 

“All of these well-known and widely accepted business practices involve price 
setting from the manufacturer to the consumer. However, all of them differ 
from resale price maintenance under fair trade laws in one interesting respect. 
The fair trade laws require that the brand on which the manufacturer sets the 
resale price must be in open competition with commodities of the same type 
produced by other manufacturers. In the case of the other-price-setting arrange- 
ments referred to above, there is no such requirement * * *” 

Fair-traded products, therefore, must, by law, compete with each other and 
with the many non-fair-traded products on the market. Since fair trade is 
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voluntary, no manufacturer is required to fair-trade his product, and many 
do not. A glance at any retailer’s shelves will show the wide diversity. of 
products available to the consumer, all competing in price and quality. Since 
the consumer always has the final word on what she will buy and what she 
will pay, every manufacturer, fair trade or no fair trade, must price his products 
competitively to win the customer’s favor. 

Fair trade has no scientifically demonstrated adverse effect on consumers. 
The private brands which large retailers have produced for them and which 
they sell under their own names on their own reputations (and which are abso- 
lutely price-controlled) offer keen competition to fair-traded national brands, 
This is in the consumer’s interest. But the Attorney General is concerned 
about the competitive effects which private brands have on the small retailer. 
He believes private brands would be harder to sell if the nationally advertised 
brands were offered at varying prices, i. e. without fair trade. 

The growth of private brands, of course, started prior to the advent of fair 
trade and might well have expanded more rapidly if there had been.no fair 
trade. It is part of the trend to giant retailing which we have witnessed 
in the past several decades. Most retailers believe that the absence of fair 
trade will spur rather than check the mushrooming of private brands—which 
are born in the interest of providing more profit for the retailer than he is 
able to realize from national brands. 

It is certainly true that a manufacturer may fair-trade a product under his 
own trademark and manufacture a similar product as a private brand for a 
large retail chain. There is no inherent conflict here. The retailers handling 
the trademarked national brand sell it on the manufacturer’s reputation, not 
theirs. The retailer who sells a private brand sells it on his own reputation. 
The two compete, but the manufacturer’s brand is not forced to compete with 
itself. 

The Attorney General Committee’s report said of fair trade: 

“An effective ‘Fair Trade’ system, moreover, strikes not only at promotional 
price cutting, but at all price reductions which pass to the consumer the econo- 
mies of competitive distribution.” 

The Attorney General, in a public statement, said: 

“It seems evident that the absence of competitive pricing under fair trade 
results in higher prices for the consumer.” 

This evidence is not so evident to experts who have looked into the problem, 
In hearings before the House Committee on the Judiciary in 1952, Dun & Brad- 
street said of the feasibility of a survey to determine the effect of fair trade laws 
on the consumer : 

“Our position is that it is virtually impossible, through a survey, to establish 
the precise effect of fair trade laws on the consumer’s pocketbook . . . the first 
phase of the job—that of determining how much of the consumer’s dollar is 
spent for fair-traded items—is in itself a stupendous task. Even if it were 
feasible to complete that phase, it would mean little unless we could then estab- 
lish what effect the pricing of fair-traded items has on the prices of non-fair- 
traded items. We see no way to do that.” 

Comprehensive research studies on fair-trade prices have been conducted since 
the middle thirties. They showed (1) that fair-trade prices on 50 leading brands 
of drug products in 1939 had dropped 1 percent below the depression prices of 
these products; (2) that fair-trade prices on 7,334 drug store items resisted 
inflationary pressures better than any other prices in the country; (3) that, 
according to two 6-month surveys by the world’s largest independent research 
organization, A. C. Nielsen Co., consumers paid less on the average, under fair 
trade for leading brands of drug store products than they paid for the very same 
products in areas without fair trade. 

The Attorney General cited a survey based on newspaper advertisements of 
drug stores in the District of Columbia. Comparing the fair trade prices of 
736 items with the non-fair-trade prices advertised in the District, the survey 
purported to show a saving of 28.4 percent for the consumer in the District. 

Such selective surveys have been used time and again, but they can hardly 
qualify as scientific. In the first place, they are based on advertised prices, 
not on products actually purchased. Whether the advertised bargains were 
netually available to all consumers or whether many of they were persuaded 
to buy “just-as-good” but unfamiliar substitutes is not known. Nor do they 
show what the worst buys in these stores were. If they had, the surveys 
might well have shown that such bargains save nothing for the majority of 
consumers; that Mrs. Jones, who is determined enough to buy only the adver- 





ANTITRUST AND MONOPOLY PROBLEMS 1771 


tised bargains, is subsidized by the many Mrs. Browns who buy in these stores 
other merchandise with high profit margins for the retailer. It is a fact that 
retail chains operating in both fair-trade and non-fair-trade areas heavily 
promote higher profit private brands in the non-fair-trade areas where national 
brands are subjected to price-footballing. 

Pick-and-choose surveys merely prove that certain stores sell some identified 
items for less at certain times in order to attract customers. They do not prove 
that all stores could or would sell these same items at these same prices without 
fair trade. In fact, if all drug stores in America were to sell all their fair- 
traded products at 28.4 percent less, every drug store owner—including the most 
rabid price-cutter—would be in the bankruptcy courts. And if retailers gener- 
ally were to mark down all their merchandise by any such percentage there 
would be no retailers except, perhaps, for pushcart peddlers and manufacturers 
operating their own retail outlets. 

In terms of scientific criteria, such surveys would provide valid findings only 
if they (1) obtained the storewide pricing margin over the year, showing how 
low-profit or no-profit items blended together with high-profit items, combine to 
put the retailer in the black; and °(2) compared the storewide margins of 
retailers in non-fair-trade areas with the storewide margins of their opposite 
numbers in fair-trade areas. 

No evidence has been adduced that super markets, retail chains, department 
stores or discount houses in non-fair-trade areas charge less, overall, than 
their opposite numbers in fair trade areas. 

The Attorney General says: 

“How can the small-business man, perhaps starting out with limited capital, 
hope to compete with a large, well-established store which offers credit, telephone 
orders, delivery service, and similar conveniences, if he cannot charge lower 
prices in the hope of winning some customers away from his competitor?” 

This assumes that a small store may cut prices on national brands without 
fear of response and retaliation by big stores. But this simply does not happen 
in today’s marketplace, if it ever happened. Macy’s, for example, has a policy 
of meeting any competitor’s price on the same product. No retailer can afford 
to be undersold. A cut price on a national brand will be met immediately and 
driven lower in the spiral of a spreading price war. The small retailer cannot 
hope to win in this kind of a contest against superior dollar resources. At stake 
is his bread and butter—the national brands for which manufacturers through 
advertising have developed a consumer demand. 

The position taken by the Attorney General’s Committee and by the Attorney 
General implies that if small business cannot survive under the conditions of 
unbridled competition, then small business is expendable. Yet the livelihoods 
of many million Americans depend upon the welfare of small business. 

Such an attitude toward small business is in sharp conflict with the attitude 
taken toward other groups in our economy. The American public has not 
hesitated to provide subsidies or other special forms of protection to vital 
segments of the economy when it has been deemed necessary. 

Farm parity prices have been provided for agriculture; minimum wage-and- 
hour legislation has been granted to labor; tariffs have been accepted as a 
protection to domestic manufacturers in competition with foreign producers. 
If the effect on consumer prices is to be the decisive criterion for the wisdom of 
public policies, then farm parity prices, minimum wage and hour legislation 
and tariffs must be revoked. The injurious social and economic consequences 
of such a step are, of course, all too evident. The American people have long 
since learned that low prices per se are not a national bargain when such prices 
produce tragedy for substantial segments of our economy. 

From an economic standpoint, healthy small business is indispensable to 
our free enterprise system. The small businessman provides the innumerable 
retail outlets which are so necessary to secure the mass distribution of national 
brands of consumer goods and the economies of large-scale production which 
such sales volume nfakes possible. 

From the political standpoint, there is broad agreement that a strong small 
business community is a vital bulwark against the growth of collectivism. 

From the social standpoint, there are basic reasons for preserving the small 
businessman. At the community and State level, the contributions of the 
independent retailer are substantial, for he contributes his share to the well- 
being of the community and State. He provides employment. He pays taxes 
which, in his absence, would have to be made up by other segments of the com- 
munity. He provides support, participation and leadership for community and 
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State activities, such as education, health, religion, recreation and all other 
forms of voluntary philanthropy and civic improvement. 

The public’s stake in fair trade is not only that of consumer and citizen, 
it is also that of wage-earner. He consumes most when his income is highest, 
anil this is dependent upon a high level of prosperity in a dynamic expanding 
profit economy. Prices were never so low as in the depression but they offered 
small solace to the consumer who had no job. An economy overbalanced by 
bigness, at all levels, tends to rigidify rather than to expand. It may well 
have a formidable standing population of unemployed. It will certainly have 
very few opportunities for those who wish to be their own bosses. 

We submit that the interests, not only of small business, but of all segments 
of our economy, are best served by the continuance, rather than repeal, of the 
Miller-Tydings and McGuire Acts. 


The Cuatrman. The committee will adjourn. The next session will 
be on June 6 at 10 o’clock, when we will hear from Representative 
Multer of New York and Earl Bunting of the National Association of 
Manufacturers. 

(Whereupon, at 4:05 p. m., the subcommittee adjourned.) 





ANTITRUST AND MONOPOLY PROBLEMS 


MONDAY, JUNE 6, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:40 a. m., in room 
346, Old House Office Building, Hon, Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman) and Rogers. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The Ciurairnman. The meeting will come to order. 

The first witness this morning will be a distinguished gentleman 
who has appeared before us on other occasions, Mr. Earl Bunting, 
representing the National Association of Manufacturers. 

Mr. Bunting, before we hear your testimony, I should like to place 
into the record a communication from Mr. Gerhard Gesell, of the 
law firm of Covington & Burling, concerning a statement made by 
Ben H. Ryan, president of the Independent Bankers Association, 
anent the Transamerica Corp., and a communication from the National 
Federation of Independent Business. 

Those letters will be placed in the record. 

(The documents referred to follow :) 

CovINGTON & BURLING, 
Washington, D. C., June 2, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the House Committee on the Judiciary, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: The purpose of this letter is to bring to the atten- 
tion of your committee certain misstatements of fact made before your com- 
mittee on May 16, 1955, by Ben H. Ryan, president of the Independent Bankers 
Association. These misstatements concern our client, Transamerica Corp. 

Mr. Ryan stated that Transamerica controlled both Bank of America and 
First Western Bank & Trust Co. As Mr. Gidney, Comptroller of the Currency, 
stated to your committee on May 17, 1955, this is not true. Transamerica does 
not own a single share of Bank of America stock, having sold its last holdings 
of such stock in 1952. Transamerica and Bank of America have no common 
ofticers or directors. 

The fact of the matter is that Transamerica, through its control of First 
Western Bank & Trust Co., is in competition with Bank of America. Bank of 
America has almost 50 percent of the deposits in California. First Western 
has about 5 percent of the deposits and is the fifth largest bank in the State. 
Several smaller California banks previously controlled by Transamerica were 
consolidated with First Western. Contrary to Mr. Ryan’s implication, this did 
not represent an increase in the segment of California’s banking business con- 
trolled by Transamerica. Rather, it enabled First Western to operate a more 
effective branch banking business, as permitted by the laws of California, and 
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thus be better able to compete with other larger California banks also doing a 
branch-banking business. 
We ask in the interests of fair play that this letter be included in the record 
for the information of the committee. 
Sincerely yours, 
GERHARD A. GESELL, 
Counsel for Transamerica Corp. 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington, D. C., May 25, 1955. 
Subject: Hearings on Report of Attorney General’s Committee To Study the 
Antitrust Laws. 


Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D. C. 


Dear Mr. CHAIRMAN: I was present this forenoon when you permitted the 
sound picture to be displayed during the hearings before your committee. The 
sound picture was from the survey made by the Brookings Institution titled 
“Big Enterprise in the Competitive System.” It is my understanding that this 
sound record was introduced into the hearings through the spokesman for the 
United States Chamber of Commerce. 

I was particularly interested in that part of the report pertaining to the 
rubber-tire industry and it can be said for the record the report is far from 
being correct and up to date. It will be noted at the time of the issuance of the 
report in 1953, I directed a letter to Mr. A. D. H. Kaplan, of Brookings Institu- 
tion, rendering my opinion on the shortcomings of the report as it pertained to 
the rubber-tire industry. He answered under date of February 19, 1953, and 
he stated: 

“DeaR Mr. BURGER: Thank you for your note of February 18. The names of 
manufacturers and distributors used in the film were purely illustrative. I am 
inclined to agree with you, it would have been better to leave out all name 
references in view of the fact that no comprehensive list could be included in a 40- 
minute film. In the full manuscript a more comprehensive list of manufacturers 
and private brands will be given as an appendix. 

“You probably sensed the difficulty of trying to take time for an explanation 
of any point inside the limits of a popularized film. Certainly I have had many 
qualms about it myself, but have been willing to go along with the experiment 
to see how it works out. 

“Sincerely, 
“A. D. H. KapPran.” 


Now what I am interested in, and the committee should be, is that they cited 
the same facts as originally set forth in the survey, with no additional list or 
appendix as Mr. Kaplan advised us. 

If possible, I would like to have this protest made a part of the permanent 
record of the hearings, and in fact would like to have the letter read into the 
record of the hearings, 

Sincerely yours, 
GerorcE J. Burcer, Vice President. 


The Cuarrman. Before we hear from you, Mr. Bunting, please for- 
give this interruption, but the Chair desires to make this statement. 

There appeared in the New York Herald Tribune this morning the 
following, and I quote from the news item of the New York Herald 
Tribune. The heading is, “Brownell Says United States May Halt 
Newspaper Antitrust uit.” 

Soutn BeEnp, INp., June 5.—Attorney General Herbert Brownell, Jr., today 
said the Justice Department might consider a mutual agreement to end an anti- 
trust action against newspaper publisher and advertising representatives with- 
out requiring them to sign a consent decree. He told newsmen at an inter- 
view that a consent decree is not necessarily a condition of settlement, although 


the Justice Department had announced in April that such a decree was its objec- 
tive. 
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The Chair wishes to issue this statement in connection with that 
conclusion of Mr. Brownell. This is rather a strange report. 

When the proceedings against the advertising agencies and news- 

_were instituted, there was a great hue and cry set up by the 
defendants. 

What is the reason for this volte face? The suit was properly 
brought or it was not. If improperly brought we would like to fave 
why. If properly brought, why is it to be shunted aside? Why does 
the Department lead uphill only to charge down again ? 

Aside from a judgment of the court, after trial, or a consent decree 
wherein defendants agree to desist from their alleged illegal anti- 
trust conspiracy to demand 15 percent commissions for member 
agencies placing advertising with newspapers, and with newspapers 
allegedly boycotting agencies refusing to comply with the terms of 
the conspiracy, what kind of settlement—aside from consent of the 
Attorney General to dismissal by the court—is decently possible? 

If there is to be mutual arrangement, it should be in writing, with 
court approval. Any promise by defendants to sin no more should be 
in a court decree with power in the court to punish for violation of the 
terms of the decree. Otherwise, the so-called mutual agreement is as 
effective as a 2-foot yardstick. 

After the buildup and fanfare by the Attorney General accom- 
panying the suit, the reported retreat requires explanation, and I 
instruct counsel to communicate with the Attorney General to get 
the whys and wherefores. 

If the Attorney General proclaimed in April that a consent decree 
was his purpose, why is that not his objective in June? What confi- 
dence can be generated in the Department of Justice with such inde- 
cisive action ¢ 

Well might it be asked, Is the Attorney General allergic to news- 
papers? It*may be remembered there were no antitrust proceedings 
against the merger of the Washington Post and the Times Herald. 
That merger resulted in only one morning newspaper in Washington. 

Secondly, the indictment against Mr. Roy Roberts, president and 
general manager of the Kansas City Star, was dismissed on the Friday 
before the trial which was set for the following Monday. The trial 
was started on Monday, and eventually the newspaper, the Kansas 
City Star itself, was convicted and the advertising manager of that 
paper was also convicted. 

I shall place in the record the newspaper release issued by the De- 
partment of Justice, May 12, anent the proceedings brought against 
the newspapers and the advertising agencies. 

(The document referred to follows :) 


DEPARTMENT OF JUSTICE 


Attorney General Herbert Brownell, Jr., announced the filing today in Federal 
court in New York City of a civil antitrust case charging six associations with 
combining and conspiring in restraint of interstate commerce in newspaper and 
periodical advertising in violation of section 1 of the Sherman Act. 

The defendants named in the suit: 


American Association of Advertising Agencies, New York City 
The American Newspaper Publishers Association, New York City 
Publishers Association of New York City 

Associated Business Publications, Inc., New York City 
Periodical Publishers Association of America, New York City 
Agricultural Publishers Association, Chicago, Il. 
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The complaint charges the defendants entered into a continuing agreement 
pursuant to which the defendant publishers’ associations adopted substantially 
uniform standards for recognition of advertising agencies and agreed that only 
those agencies so recognized would receive credit and agency commissions. 

It is also alleged that the defendants agreed that agency commissions would 
be extended only to those agencies who agreed not to rebate or split commissions 
with advertisers. The alleged agreements further provide that recognition would 
be canceled if it was found that agencies were rebating or splitting commissions. 
Finally, the complaint charges the defendants agreed that agency commissions 
would be fixed and maintained at 15 percent of the publisher’s gross rate for 
advertising. 

In addition, it is alleged that each of the defendant associations entered into 
a conspiracy with its members pursuant to which the members agreed to adhere 
to the arrangements made among all the associations. 

According to the complaint, one of the effects of the defendants’ unlawful 
conduct has been to boycott advertising agencies not recognized by the defendant 
publishers associations and to hinder these agencies in competing with members 
of the American Association of Advertising Agencies. Another alleged effect 
is that national advertisers have been prevented from placing advertising copy 
direct with publishers and have been compelled to employ advertising agencies 
recognized by the defendant associations. 

To prevent the contimuation of these alleged illegal practices, the complaint 
asks that each of the defendant publishers’ associations be ordered to abolish 
the recognition system. In addition, it is asked that each of the defendants be 
enjoined from following any policy or adopting any rule fixing agency commis- 
sions. The court is also asked to enjoin the defendants from having any rule 
pursuant to which any publisher denies credit or commissions to any agency. 

Under the injunctions asked by the Government, each publisher would be free 
to determine for himself the rate of agency commission it desires to pay and 
the agencies with whom it desires to do business. 


The Cuatrman. I shall also place in the record the testimony of 
Assistant Attorney General Barnes before the Senate Judiciary Com- 


mittee, dated May 3, 1955, concerning the proceedings against the 
advertising and newspaper agencies. 
(The testimony referred to follows :) 


Thus, defendants’ recognition system, it seems clear, rests on the traditional 
hard-core antitrust violations of price fixing of ad agencies’ conimissions, and 
#roup boyeott of nonreeegnized agencies. These practices, the Supreme Court 
has repeatedly declared illegal per se. As the recent report of the Attorney Gen- 
eral’s National Committee To Study the Antitrust Laws put it, “Certain forms 
of conduct, such as agreements among competitors to fix market prices—or 
group boycotts—are ‘conclusively presumed to be illegal by reason of their 
nature or their necessary effect’ so that they can quickly and positively be 
adjudged violation of the Sherman Act.” 


The CHarrman. I shall also place in the record the testimony of 
Mr. Barnes concerning the Kansas City Star case before the House 
Appropriations Subcommittee dated February 23 of this year. 

(The testimony referred to follows :) 


(Departments of State and Justice, the Judiciary, and related agencies, appro- 
priations for 1956. Hearings before the subcommittee of the Committee on 
Appropriations, House of Representatives, 84th Cong., 1st sess., Department of 
Justice. ) 

Kansas Crry Star Case, Paces 198-200 


Mr. Roonry. With regard to this Kansas City Star case, did you recommend 
that the criminal charge be dismissed against Roy Roberts? 

Mr. Barnes. I did. 

Mr. Rooney. Was that backed up by any memorandums from your staff? 

Mr. Barnes. It was. 

Mr. Rooney. When was that recommendation first made by the staff? 

Mr. Barnes. Let me go into this a little in detail if you desire it. 

Mr. Roonry. Yes, I wish you would, particularly in view of this column of 
Mr. Pearson’s on Thursday, February 24, 1955, with which I would expect you 
are familiar. 
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Mr. Barnes. I read the column. 

Of course my answer is entirely apart from the column, Mr. Chairman. 

This indictment was returned, as you may recall, a few days before the 
present.administration came into office. The indictment was returned January 
6, 1953. 

Because of charges that had been made publicly by various individuals that 
there was a political background to the filing of the case, I went into the matter 
very carefully. 

I ascertained that, at the time that the case was filed, there was a split of 
opinion among the staff during the previous administration as to whether any 
criminal action should be filed in addition to the civil action. 

I ascertained that it was such a serious split that the individual in charge of 
the case was requested to go back to the grand jury, which then was sitting, 
and determine if additional evidence could be brought before the grand jury 
which would clear up some of the weak spots relative to the proposed criminal 
charges against Roberts in comparison to the evidence which was then before 
the grand jury relative to Sees, the other proposed individual defendant in the 
ase. 

This attorney was advised to go back before the grand jury and if he obtained 
additional evidence which did in fact show with sufficient certainty that Mr. 
Roberts had knowledge as to what Mr. Sees was doing on behalf of the paper, 
then under those circumstances it would be proper to seek a criminal indictment 
both of Mr. Sees and Mr. Roberts, as well as of the Kansas City Star. That was 
done, and the indictment was returned. 

When this matter came to my attention I specifically asked for a report from 
my staff in summary form, as to what was in this additional information brought 
to the grand jury’s attention. 

I was not satisfied with the interpretation of the evidence. I obtained a 
transcript of the testimony, the additional testimony which was given before the 
grand jury. 

I personally read it. I thereafter discussed it with my staff and we jointly 
came to the conclusion, not unanimous but a majority of those connected with 
the case, that there was no justification for continuing the action as far as Mr. 
Roberts was concerned since the charge required proof of a criminal intent on 
the part of the defendant. 

The evidence was of two types—that Mr. Roberts was the principal officer of 
the-corporation, and as such was respensible for what the corporation was doing ; 
and, secondly, certain conversations had between Mr. Roberts and various in- 
dividual advertisers. 

Mr. Rooney. It might be well at this point, Mr. Barnes, if you would briefly 
state the nature of the Government’s compiaint in the criminal case. 

Mr. BarNeEs. Well, there was a charge of monopolizing and attempt to monopo- 
lize, and restraint of trade by certain activities which tended to produce the 
monopolization or attempt to monopolize. 

Mr. Rooney. Would you explain that in words that the average layman can 
understand? What did the defendants do? 

Mr. Barnes. Roughly it was alleged that the defendants in the case refused to 
sell advertising to individuals who advertised in any other medium other than 
the Kansas City Star; that they refused 

Mr. Rooney. Including radio? 

Mr. Barnes. Including radio, yes—and that they refused to sell subscriptions to 
their evening paper separately from their morning paper, and their Sunday paper 
and vice versa as among the three. 

That they exercised pressure as to the amount of advertising that had to be 
taken by various individuals if they were to retain any advertising space in the 
paper, and generally things of that nature. 

Mr. Rooney. Was it alleged that in order to advertise in the evening paper an 
advertiser had also to take space in the morning paper and the Sunday paper? 

Mr. Barnes. That is correct. 

Mr. Rooney. All right. 

Mr. Barnes. A package deal, in other words. That is very roughly in lay 
language what was involved. 

As I say, I went into this evidence and went into it very carefully. I did it 
personally. 

I caine to the conclusion that there was not sufficient evidence based upon the 
general management of the paper by Mr. Roberts to justify our asking a criminal 
conviction ; and further that the evidence as to the conversations with advertisers 
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were in fact, if anything, in support of his position that he knew nothing about 
what Mr. Sees was allegedly doing. 

Mr. Rooney. What was the position of Mr. Roberts in connection with this 
newspaper and the position of Mr. Sees? 

Mr. BarNes. Mr. Roberts was the general manager of the paper, Mr. Sees was 
the advertising manager of the paper, I believe. 

So, after careful consideration and discussion with my staff, that is with the 
trial staff, with the section chief, with the supervisor, Mr. Kirkpatrick, who is 
sitting here with me, with my other assistants, we made a recommendation to the 
Attorney General that we be permitted to dismiss Mr. Roberts in the criminal 
case, but retain him as a defendant in the civil case. In the civil case, as general 
manager, Mr. Roberts is, I believe, responsible for the actions of his corporation. 

We at the same time emphasized the fact that we were perfectly satisfied that 
we had sufficient evidence to convict Mr. Sees on the criminal side of the case. 

Mr. Rooney. In connection with the records of the Antitrust Division, when 
was the investigation against the Kansas City Star instituted? 

Mr. BarNEs. I will have to supply that to you, sir. 

(The following information was supplied later :) 

“Grand jury investigation authorized on June 5, 1952.” 

Mr. Rooney. You discussed this at length with the Attorney General, did you, 
before you made the motion to dismiss? 

Mr. Barnes. I don’t know what you mean by “at length.” 

Mr. Rooney. How long and how often? 

Mr. Barnes. I have never dismissed any case without discussing it with the 
Attorney General. 

I discussed it with him in this instance. 

Mr. Rooney. Is it the fact, as alleged in this newspaper item, that the motion 
to dismiss was made on Friday, January 14, the last day before the criminal case 
was to start on Monday, January 17? 

Mr. BaRNEs. It was, in accordance with my instructions. 

Mr. Rooney. One other thing, Mr. Barnes, and that concerns a report with re- 
gard to you and the Department of Commerce. 


The Cuarrman. Now, Mr. Bunting, we shall be very glad to hear 
you. 

Mr. Buntina. Mr. Chairman and gentlemen—— 

The CHatrmMan. Yes, Mr. Bunting. 

Mr. Bunttne. We have prepared—— 

The Cuarrman. Mr. Bunting, you may sit down and be comfortable. 


STATEMENT OF EARL BUNTING, HONORARY VICE PRESIDENT, 
NATIONAL ASSOCIATION OF MANUFACTURERS, ACCOMPANIED 
BY GEORGE G. HAGEDORN, ASSOCIATE DIRECTOR OF RESEARCH, 
NATIONAL ASSOCIATION OF MANUFACTURERS 


Mr. Bunting. I will start out this way and then after the opening 
statement I will sit down. 

We have prepared a very much briefed-down version of a few of 
the high spots of this subject which are entitled to receive your atten- 
tion and the consideration of which we recommend to this subcom- 
mittee. 

It would take about 42 or 43 minutes to read that briefed-down ver- 
sion, and I think that that is too long. 

I am proposing, if it meets with your approval, Mr. Chairman, that 
I ask you to include the complete document in the record of the com- 
mittee, and then that I be permitted to read a very brief series of 
extracts from it. 

Nothing that I will read is not already covered in the complete docu- 
ment and these extracts will only take 10 or 12 minutes, and if I can 
do that continuously then we can come back, if I may suggest, and 
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discuss individual points which may occur to you or other members 
present. 

The Cuarrman. You have that permission. 

Mr. Bunting. Fine. 

I would also like to say that Mr. George Hagedorn, associate direc- 
tor of research of the association, is here, and it is under the research 
department that much of the statistical material has been assembled, 
so that if I have to refer to him for authority occasionally, I would 
like that privilege, Mr. Chairman. 

The CuHarrman. That is perfectly all right. 

Mr. Buntina. My name is Earl Bunting, and I am apearing before 
your subcommittee as a representative of the National Association of 
Manufacturers, as its former president and now its honorary vice 
president. 

I also wish to point out that for more than 17 years I have been a 
director in 2 medium-sized manufacturing concerns, 1 of which em- 
ploys about 600 people and the other employs upward of a thousand 
workers, 

When I was elected president of the National Association of Manu- 
facturers in 1946, I was the president of one of the companies I have 
referred to. 

I, therefore, feel that I can talk with some experience about the 
policy viewpoint of the NAM, as well as somewhat feelingly about 
my own personal reactions to those problems which, I understand, 
your subcommittee is now exploring. 

I appeared before a similar subcommittee headed by your chairman 
in 1949, when we discussed some of the same problems. 

Now, Mr. Chairman, the extracts to which I refer from the main 
body of the report itself, which I have asked be admitted as our full 
statement, start out with the conviction on our part that we do not 
believe the Government, through the antitrust laws, should attempt to 
supervise business decisions on whether to grow or not to grow. 

We believe there is a place for all sizes of enterprise in our economy, 
but that place is best determined by the free play of economic forces 
rather than by Government fiat. 

We believe that each company should be free to act on its own judg- 
ment as to what size of enterprise is likely to be most suitable for serv- 
ing customers’ needs, and to suffer the consequences of its judgment is 
wrong. I believe that customers will always make sounder decisions 
than Government bureaus. 

I think those who believe in a free privately owned competitive 
economy can agree that the fundamental purpose of the antitrust laws 
is to preserve a climate in which freedom of competition can thrive. 
We rely on the forces of competition to prevent exploitation, to en- 
courage the channeling of economic efforts into producing the goods 
people really want, and to spur producers to ever-increasing efficiency 
in serving the public. 

Competition is the basic regulator of our economy; it insures that 

roducers will turn out the things customers want, rather than an 
arbitrary bill of goods that would have no connection with people’s 
needs and desires. 

We believe that when the freedom of choice provided by competi- 
tion exists, the individual is under no necessity of submitting to the 
arbitrary acts of others. If, for any reason, he does not like the goods 
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that are offered to him by one producer, or the terms on which they 
are offered, he has other choices competing for his consideration. 

Thus, competition becomes the impersonal regulator of our economic 
life. It enables the American people to make their own choices as to 
what to buy and what not to buy. 

This is a far better method than to have such decisions made by 
public officials or cartel organizations. Our preference for competition 
is amply justified by the record of economic achievements in our coun- 
try as compared with the achievements of socialized or cartelized 
economies. 

Unfortunately, many misunderstandings and disagreements on anti- 
trust policy stem from a failure to recognize the facts of American 
business growth. 

A series of myths has grown up and, unfortunately, gained some 
acceptance. These mistaken beliefs are a serious impediment to the 
formulation of sound policy. 

The first of these myths is that big business now so dominates our 
economy that most working Americans have to make a living as the 
employees of giant firms. 

The facts are that small manufacturing establishments employed 
52 percent of all workers in manufacturing, and produced 48 percent 
of the value added by manufacture; the medium-sized manufacturing 
establishments employed 28 percent of the people in industry and 
turned out 30 percent of the value added by manufacture; while the 
largest manufacturing establishment employed 20 percent of the in- 
dustry people, and turned out 22 percent of the value added by manu- 
facture. 

The second myth is that economic activity is gradually being con- 
centrated in the hands of fewer and fewer firms, and that small.en- 
terprises are fighting a losing battle for existence. 

The factual record of the number of business firms runs back to 
1900. At that time there were 22 business firms for each 1,000 persons 
in our population. On January 1, 1955, there were 26 business firms 
for each 1,000 persons. Despite the emergence of certain giant enter- 
prises during that period, the opportunities for starting and maintain- 
ing an independent business have not been impaired. 

The net effect of our dynamic growth has been to expand and de- 
velop a great variety of new opportunities for both large and small 
businesses. 

The third myth is that competition is now much less intense that it 
was in earlier periods of our history, and that it can no longer effec- 
tively protect consumers. 

The facts are that many technological innovations of the past 
half-century, and the social changes which came as their result, have 
intensified rather than weakened competition. Modern conditions 
have greatly increased the number of choices open to buyers. 

Never before have buyers had so wide a variety of products, and 
so many producers competing for their business. Since competition 
stimulates further innovation, it is reasonable to expect even greater 
range of choice, and even more intense competition, in the future. 

The fourth myth is that concentration is a one-way street, that 
all industries show a tendency toward increasing dominance by large 
firms, and that this trend is never reversed. 
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The truth is that of the 100 large corporations in 1909, 64 had 
vanished from the list of 100 largest corporations by 1948. Thus, 
almost two-thirds of the enterprises which held this position of pre- 
eminence in 1909 had lost it by 1948. 

The Cuatrman. Did not large corporations take the place of those 
which went out of existence? 

Mr. Bunting. Well, some other type of corporation succeeded to 
those 64 which had vanished from this list of the 100 largest. I am 
talking about only the 100 largest. 

Mr. Maerz. There were 64 corporations which you say vanished. 
How many were merged or consolidated with the remaining 36; do 
you know, Mr. Bunting? 

Mr. Buntine. We have some information about that. I do not 
know, sir. 

The CuarrmMan. Will you supply that? 

(The supplementary statement follows:) 


SuPPLEMENTARY NOTE TO STATEMENT OF EARL BUNTING, HONORARY VICE PRESIDENT, 
NATIONAL ASSOCIATION OF MANUFACTURERS 


ONE HUNDRED LARGEST INDUSTRIAL CORPORATIONS, 1909 AND 1948 


During his testimony before the subcommittee on June 6, 1955, Mr. Bunting 
discussed changes in the identity of the 100 largest industrial corporations. He 
explained that of the 100 largest corporations in 1909, 64 had vanished from the 
list of the 100 largest corporations by 1948. 

Mr. Maletz raised the question as to how many of the 64 corporations which 
were eliminated had been merged or consolidated with the remaining 36. This 
supplementary note is in answer to Mr. Maletz’s request for information on that 
point. 

Mr. Bunting’s original statement was based on lists of the 100 largest indus- 
trial corporations compiled by the’ Brookings Institution. They appear in the 
institution’s book on Big Enterprise in a Competitive System, by A. D. H. Kaplan. 
Photostatic copies of the lists for 1909 and 1948 are appended to this note. 

In compiling these lists the Brookings Institution had to deal with a certain 
number of cases where the record of corporate identity was confused because of 
change of name, reorganization, or merger. Their procedure in dealing with 
these cases is explained in a footnote on page 155 of the book. 

In certain cases a corporation was assumed to retain its identity, despite a 
change of name or a reorganization. Disregarding obvious instances where no 
more was involved than a change of name, there were four such cases: 

1. Amalgamated Copper Co. on i909 list carried as Anaconda Copper Mining 
Co. in 1948. 

2. Distillers Securities Corp., on 1909 list is carried as National Distillers 
Products in 1948, despite an intervening receivership. 

3. General Chemical Co. on 1909 list assumed identical with Allied Chemical 
and Dye, which had absorbed it, on 1948 list. 

4. Standard Oil Co. on 1909 list is reckoned as identical with Standard Oil 
Co. (N. J.) on 1948 list, despite dissolution in 1911. 

It should be emphasized that the cases listed above were included in the 36 
companies which remained on the list of 100 largest between 1909 and 1948. 
They were not counted in the 64 cases of companies disappearing from the list, 
as reported by Mr. Bunting. 

In addition there were certain cases, included among the 64 disapperances, 
where a company on the 1909 list was merged into another company which 
remained on the list in 1948. The Brookings study reports 3 such cases: 

1. Associated Oil Co. (on 1909 list) merged in 1926 into Tide Water Oil Co. 
(on both 1909 and 1948 lists). 

2. Lackawana Steel Co. (on 1909 list) merged in 1922 into Bethlehem Steel 
Co. (on both 1909 and 1948 lists). 

3. Consolidation Coal Co. (on 1909 list) merged in 1945 with Pittsburgh Coal 
Co. (on both 1909 and 1948 lists). 

Thus there were only 3 companies on the 1909 list which disappeared from 
the list in 1948 because they had been absorbed by 1 of the 36 companies which 
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remained on the list. It is possible, and even probable, that these 3 companies 
would have been eliminated from the list of 100 largest corporations even if 
they had not been merged. In any case, since only 3 out of 64 disappearances 
are accounted for by merger, Mr. Bunting’s point is not seriously affected. 


The 100 largest industrial corporation, 1909 (by total assets) 
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The 100 largest industrial eee 1909 (by total p ecnete) ae 
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The 100 largest industrial corporations, 1948 (by total assets) 





| Rank in— 
Company |— saisedbadtl 


| 1900 | 1919 | 1920 | 1935 | 1948 | Millions) 


2 | 





j 
| j 
| j 
| 


~» 


Standard Oil Co. (New PT -—-17-- 5 I alee 
I MUI OPO or nna pee bese ccna - | -oen 
United States Steel Corp . Se waechaual 1 
Standard Oil Co. (Indiana) __ Basak 
Socony-Vacuum Oil Co., Inc Bs: 
Texas Co 
Gulf Oil Corp ; 
E, I. duPont de nee & Co | 
General Electric C cited 
Ford Motor Co 

Standard Oil Co. of California___- OS one nak 
Bathishem Steel Corp. -........-.-...-..--.-.--- Ss 

Sears, Roebuck & Co baat 
Western Electric Co __-.- 

Union Carbide & Carbon Cop 

Sinclair Oil —.- 
Westinghouse Electric Corp. 
American Tobacco Co... ---- 
International Harvester Co 
Anaconda Cop 

Shell Union Gi ~ale 
Phillips otrcamae ee ee ae eres a press 


Kennecott Ward & Co-- 
Cryer 7 er: 


R w% * Re 

Swift & zea 

Aluminum Co. of America 
Republie Steel Corp. - 

Armour & Co. (Illinois) _ - 
Liggett and Myers Tobacco Co 
Goodyear Tire & Rubber Co 
Eastman Kodak Co 


Jones & Laughlin Steel Corp 
Great Atlantic & Pacific Tea Co 
United States Rubber Co__-....._--- 


3&8 


CoOnouekwnre 


— ht et 
SOP woah wr 


pee 
SOSwonr~ & ono wre 


~ 


Prereerrrepp8 


Basar ZBack— arn 


Ben 
Near 


BRS 
BESN 


RISZESSLSSCSESSSES 


-_ 


WO 1-3 PD 
Sh SOWA WORIAMH AHO WOUNF WOK OOoO*oO 


0 Oe re ee ee eo ee em FO PO pe Pe Pd PO pO POH Mok 


BISKSRREEVSSSSSS 
HRRKLSSLSVLSNIRREBw 





1784 ANTITRUST AND MONOPOLY PROBLEMS 


The 100 large st industrial | canner ations, 1948 (by t total Geeate)---Continnead 
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Mr. Haceporn. We will see if we can, sir. 

Mr. Buntine. Now, the fifth myth is that during World War II 
large enterprise grew much faster than small enterprises. 

Between 1939 and 1946 the 200 largest corporations increased their 
assets by 50 percent, while the 800 smaller corporations increased their 
assets by over 100 percent. As a result of a study made in 1947, a list 
of 800 corporations, which were considered balanced well as to size, 





ANTITRUST AND MONOPOLY PROBLEMS 1785 


as to diversity of operations—that is their selection. We use their 
figures in all cases. Those are by contrast with the increase in assets 
by the 200 largest corporations of 50 percent. 

The increase in sale was 100 percent for the group of large com- 
panies, and 148 percent for the smaller corporations. 

Profits of the largest companies increased by 61 percent, while profits 
of the 800 smaller companies increased by 150 percent. 

Mr. Materz. For purposes of clarification how do you define “small 
business” in your prepared statement ? 

Mr. Bunting. In our prepared statement we have used the Depart- 
ment of Commerce definition of 500 employees or less as a small busi- 
ness. That is not, however, the index of size of the 800 smaller cor- 

porations in this Department of Commerce study which was reflected 
hea We have that information separately. 

Now, no matter what criterion is used, the results are consistent: 
During World War IT both large and small manufacturing corpora- 
tions grew substantially, but the fact is that the smaller corporations 
grew faster and at a faster rate of growth than the larger ones. 

The sixth myth is that mergers invariably result in an increase in 
the size of the largest companies relative to their smaller competitors, 
and thus intensify industrial concentration. 

A study of mergers indicates that their chief role has been to enable 
smaller concerns to gain ground on the very large corporation and, 
in many cases, to compete more effectively with them. 

Moreover, mergers have not been the major means of growth of 
large companies. An independent survey of the expansion of 74 typi- 
cal large companies over the period 1900 to 1948 indicates that only 
about one-third of their growth was accounted for by absorption of 
previously separate businesses. 

The remaining two-thirds of their growth was made possible by 
ordinary business expansion through investment of new capital, either 
retained profits or funds obtained in capital markets. It is clear that 
mergers play a relatively small role in the process by which individual 
companies grow to large size. 

American industry believes in competition and favors all measure 
necessary to preserve its full vigor. Business recognizes that Fed- 
eral antitrust legislation is an essential feature in preserving effective 
competition and in restraining those who would attempt to Free them- 
selves from its impact. 

Business is concerned, however, by certain tendencies which have 
developed in recent years in the administrative application and judi- 
cial interpretation of the antitrust laws. 

Contradictions have arisen which sometimes leave businessmen un- 
der the impression that they are unable to operate without violating 
one or another of the administrative rules or judicial decisions which 
have been ‘applied in past cases. Legal uncertainties have been created 
which impede business in planning for the future, and which some- 
times make business reluctant to undertake progressive programs 
which are in the public interest. 

Business, therefore, recommends that the following principles be 
recognized and applied in antitrust action by the Federal Government : 

1. The form of competition which has developed in any field should 
be judged on the basis of its practical operation, and should not be 
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judged on the basis of artificial and unattainable theories of perfect 
competition. 

2. Business growth attained through productive efficiency and ag- 
gressive marketing practices is Sabtial in a free competitive economy, 
and should not, in and of itself, be regarded as monopolizing or at- 
tempting to monopolize. 

3. Identity of prices or similarity of pricing practices and of price 
movements should be recognized as among the natural results of com- 
petition. They should not be interpreted in themselves as evidences 
of actual collusion or as the practical equivalent of collusion. 

It is the inherent capacity of free and open competition to provide 
»roducts to the consuming public at the lowest possible prices. There- 
ore, we urge that the applicable Federal laws be amended to assure 

the freedom of the individual seller to meet price and other forms of 
competition. The individual seller should have the right, in selling 
his products, to determine independently the pricing methods which 
he believes economically sound and desirable, delivered or otherwise, 
whether or not such pricing methods are used by a competitor or 
competitors. 

4. Government should recognize that the protection of competition, 
and the protection of competitors against its effects, are incompatible 
objectives. 

It is of the very essence of competition that some competitors will 
be successful and others will not make the grade. This process works 
to the ultimate benefit of the consuming public. Any guaranty 
against injury from the action of competitors would destroy the in- 
centives to efliciency and progress. 

5. Monopolistic practices, whether by labor unions or employers or 
labor unions and employers, are contrary to the public interest, and 
should be subject to statutory regulation. 

As this committee knows, labor organizations are entirely exempted 
from the antitrust laws, except where they combine with nonlabor 
groups. This exemption, at least in part, has resulted in a concentra- 
tion of economic power unequaled in any other segment of our economy. 

Mere reference to the nationwide rail, coal, and steel strikes of past 
years serves to recall not only that monopoly power is possessed by 
some international labor organizations, but also that such power is 
exercised to the detriment of the public interest. 

This monopoly power, it should be stressed, is exercised by the in- 
ternational organization, a combination of unions. Local unions also, 
on occasion, engage in monopolistic practices which have the purpose 
or effect of restraining trade. 

Such problems as industrywide bargaining, industrywide strikes, 
the means by which labor-union monopoly power is acquired and 
maintained, and monopolistic practices other than those aimed at direct 
market control are, in our judgment, matters which should be con- 
sidered and effectively dealt with by the Congress. They are problems 
with which the public at large is becoming increasingly concerned. 

Let me say we, in business, appreciate the difficulty and complexity 
of the problems your subcommittee is exploring. 

I would suggest that the key to sound policy lies in a recognition 
that the chief support for competition is the maintenance of a dynamic 
economy. 
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Dynamic economic growth continually creates new opportunities 
for producers and new choices for consumers. Dynamic economic 
growth penalizes the inefficient and the complacent. Without such 

owth we should have but the pale shadow of, competition, no matter 


10W rigorously government might enforce the antitrust laws. 

The Cuarrman. At this point in the record your prepared statement 
will be inserted, Mr. Bunting. 

(The prepared statement of Mr. Bunting follows :) 


STATEMENT OF Eart BUNTING, Honorary Vice PRESIDENT, NATIONAL ASSOCIATION 
OF MANUFACTURERS 


My name is Earl Bunting. I am appearing before your subcommittee as a 
representative of the National Association of Manufacturers, as its former pres- 
ident, and now its honorary vice president. I also wish to point out that for 
more than 17 years I have been a director in 2 medium-sized manufacturing con- 
cerns, one of which employs about 600 people, and the other employs upwards of 
a thousand workers. When I was elected president of the National Association 
of Manufacturers in 1946, I was the president of one of the companies I have 
referred to. 

I, therefore, feel that I can talk with some experience about the policy view- 
point of the NAM, as well as somewhat feelingly about my own personal reac- 
tions to those problems which I understand your subcommittee is now exploring. 
I appeared before a similar subcommittee headed by your chairman in 1949, 
when we discussed some of these same problems. During these intervening years 
we have witnessed significant economic growth and progress, in spite of Korea, 
but no real headway has been made in correcting Government policies which 
may ultimately compel a combination of “Big Government,” “Big Unions” and 
“Big Business.” 

Let me make it plain that I am not here to speak in the name of big business— 
although I would see no reason to apologize if I were doing so. Neither do I 
regard myself as a spokesman for smal] business in particular. The National 
Association of Manufacturers is an organization of enterprises of all sizes. Its 
very existence is a recognition that the interests of large business and the inter- 
ests of small business are for the most part identical 

More than 80 percent of our membership is “small business,” according to 
Government definitions. However I doe not recall any major issue on which 
opinion within the association was divided along size-of-business lines. 

We are grateful for this opportunity of participating in your exploratory sur- 
vey. The proper framing, and proper enforcement, of our antitrust laws is a 
matter of primary importance to the maintenance of our economic freedom and 
the promotion of our economic growth. Yet this is a subject on which many mis- 
conceptions are prevalent. 

Since many antitrust problems stem from qnestions of basic philesophy, it 
seems appropriate to start with a discussion of that subject. I think that those 
of us who believe in a free privately owned competitive economy can agree that 
the fundamental purpose of the antitrust laws is to preserve a climate in which 
freedom of competition can thrive. We rely on the forces of competition to pre- 
vent exploitation, to encourage the channeling of economic efforts into produe- 
ing the goods people really want, and to spur producers to everincreasing effi- 
ciency in serving the public. 

Competition is the basic regulator of our economy. It insures that producers 
will turn out the things customers want, rather than an arbitrary bill of goods 
that would have no connection with people's needs and desires. If, for example, 
there were too many producers making shoes and not enough making coats, 
competition would straighten the matter out. Some of the producers of shoes 
would be driven out of business by the stiff competition in that field. New pro- 
ducers would be attracted into the business of making coats by the temporary 
weakness of competition in that area. 

When the freedom of choice provided by competition exists, the individua! 
is under no necessity of submitting to the arbitrary acts of others. If for any 
reason he does not like the goods that are offered to him by one producer, or the 
terms on which they are offered, he has other choices competing for his considera- 
tion. 

In this connection, it is well to remember that rivalry in regard to price is not 
the only form that competition can take. Producers compete against each other 
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in the services they offer along with their product, in the promptness and courtesy 
with which they handle orders, in their reputation for quality, in the terms of 
payment they permit, in the convenience of their location, and in other ways. 
Competition can be just as intense in any of these respects as in price. 

Thus competition becomes the impersonal regulator of our economic life. 
It enables the American people to make their own choices as to what to buy and 
what not to buy. This is a far better method than to have such decisions made 
by public officials or cartel organizations. Our preference for competition is 
amply justified by the record of economic achievements in our country as com- 
pared with the achievements of socialized or cartelized economies, 


KINDS OF COMPETITION 


Yet Americans do not always agree as to the nature of competition, and as 
to the type of competition we should aim for in our national policies. Although 
there is a wide variety of views, my point can be made clear by contrasting two 
of them: “atomistic competition”, and “dynamic competition”. 

The notion of “atomistic competition” seems to originate in the conception that 
it is necessary to have only small producers of roughly equal strength in each 
field of production. Under atomistic competition all producers would offer an 
identical product, since any attempt at variation or innovation by one producer 
would supposedly improve his competitive position in relation to his rivals. The 
growth of any firm to a point where it would control more than an insignificant 
portion of the market would have to be resisted, since it would, according to 
this type of thinking, reduce the effective number of competitors and thereby 
impair the vigor of competition. 

By contrast, the philosophy of “dynamic competition” is based on the premise 
that our primary objective is to increase the size of the economic “pie” in which 
all of us share. Competition is a struggle in which firms which are best fitted 
to serve this objective grow faster than their rivals. All firms must constantly 
strive for improvements in their product and those which are most efficient 
and most responsive to the wishes of the public will be successful in this struggle 
for the growth which results from public acceptance. 

We believe that the ideal of “dynamic competition” furnishes the only realistic 
guide in enforcement of the antitrust laws. It is the only kind of competition 
that is either possible or suitable in the dynamic economy in which we have 
lived, now live, and hope to continue to live. Dynamic competition encourages 
improvements in productivity, and the development of new products, on which 
our general economic growth depends. Dynamic competition compels indi- 
vidual firms to contribute to, and to participate in, the growth of the economy. 

My reason for mentioning “atomistic competition” is that this type of thinking 
still crops up frequently. This happens as often as not among people who do 
not recognize that it has its basis in an essentially static conception of our 
economy. It happens even among people who recognize that an atomistic busi- 
ness structure is impossible in the modern world, but who nevertheless feel that 
every effort should be made to approach it as closely as possible by imposition 
of governmental restraints on business growth. There is a strong tendency to 
regard any increase in size by an individual business firm as a step in the 
direction of monopoly. 

The “atomistic” view would be bad enough if it were merely mistaken. The 
trouble is that pursuance of this philosophy can be positively destructive of 
our hopes for a bigger and better economy in the future. Freedom for individual 
firms to grow is an essential ingredient of competition and of a growing economy. 

Apparently the reluctance of some people to accept the objective of “dynamic 
competition” is based on the feeling that it must lead progressively to monopoly. 
But in practice it does not work out this way at all. No firm has a monopoly 
on the combination of commonsense, technical knowledge, ingenuity, initiative, 
and daring that leads to business growth. There is not anything even approach- 
ing an “oligopoly” in these qualities, which are widespread among our popula- 
tion. As long as this is so there will always be rivals ready to challenge the 
industrial leaders of the moment. 

Our business history is filled with examples of firms which grew to prominence 
and then lost their position. There are many examples of decadent firms which 
were revived by new injections of aggressive leadership. A dynamic economy 
creates the atmosphere favoring the growth of individual enterprises, but it 
does not gurantee their perpetual success. 
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A country grown big in numbers of people but bigger still in demands for goods 
and services of every conceivable character creates the problem as well as the 
opportunity, faced today by business establishments and by businessmen. The 
population of the United States doubled during the first half of the 20th century. 
It could well double again during the second half century—if present rates of 
increase continue. Production and consumption have been running well in 
excess of the increases in population and there is every indication that this 
process will continue. 

In this process of national growth, it is the customer who has the final say 
as to which firms will grow and prosper and which firms will decline. It is 
the customer—and this includes both the buyer of consumer goods and the buyer 
of productive plant and equipment—who determines just what share of the 
market each producer will get. Business management has a dynamic function 
to perform in making operational decisions, but in the last analysis the customer 
determines whether those decisions were right. Our present structure of large 
and small business units is the result of past choices by the great body of 
American customers. 

We believe that the customer should be left in the sovereign position he now 
occupies. Any attempt to substitute the judgment of some official—whether 
of a Government bureau or of a private cartel—would be to deny to the customer 
the free choice which is the essence of competition. 


FACT VERSUS FICTION 


Many misunderstandings and disagreements on antitrust policy stem from a 
failure to recognize the facts of American business growth. A series of myths 
has grown up and unfortunately gained some acceptance. These mistaken 
beliefs are a serious impediment to the formulation of sound policy. I therefore 
ask your indulgence while I state these widely circulated myths an contrast 
them with the facts in each case. 

(1) The myth that big business now so dominates our economy that most 
working mericans have to make a living as the employees of giant firms. 

The facts show conclusively that this impression is a completely false picture 
of our economy. In March 195i1—the latest date for which necessary statistics 
are available—7.4 million persons were employed by firms with 10,000 or more 
employees, including not only the large manufacturing corporations but equally 
large concerns in the fields of retail trade, transportation, communications, elec- 
tric power, etc. This was only 11.8 percent of our total working population of 
62.9 million. The employees of medium-sized firms—say from 500 to 10,000 
employees—numbered 9.9 million, or less than 16 percent of our total employment. 

If we are seeking an answer to the question of how the “typical American” 
makes his living, it is more accurate to say that he does so as an employee of a 
small firm. In March 1951, 21.8 million persons were employed in firms of less 
than 500 employees. This is about twice as large as the number of persons 
working for medium-sized firms, and about three times as large as the number of 
persons working for the very large firms. There are one-quarter again as many 
employees in small business—defined as firms with less than 500 employees—as 
in large and medium-sized business combined. 

However, it is difficult to generalize on how the “typical” American earns his 
living. He does so in a wide variety of situations. 

We have 5 million farmers, and in addition there are 6.4 million self-employea 
persons in nonagricultural pursuits. In other words, 11.4 million persons—about 
1 in 6 of our working population—are their own bosses. 

Over 9 million persons worked for Government in March 1951. Of these, 2.8 
million were in the Armed Forces, 2.1 million were civilian employees of the 
Federal Government, and 4.2 million worked for State and local governmental 
units. The total is more than 14 percent of the working population, and con- 
siderably exceeds the number working for the large firms of 10,000 or more 
employees. 

Manufacturing itself accounts for about a quarter of the total employment 
in the country, and represents 39 percent of those employed in all types and 
sizes of business concerns. The United States Bureau of the Census lists 
266,898 total manufacturing establishments in 1952, of which 587 employed in 
excess of 2,500 people each. These 587 largest establishments employed 20 
percent of the total manufacturing employment, by contrast with 52 percent 
of the manufacturing employment of the country in establishments employing 
less than 500 people each. There were about twice as many employees in manu- 





1790 ANTITRUST AND MONOPOLY PROBLEMS 


facturing establishments with less than 250 people each than had jobs in the 
manufacturing establishments employing in excess of 2,500 people each. 

What these statistics reveal is that small manufacturing establishments em- 
ployed 52 percent of all workers in manufacturing, and produced 48 percent of 
the value aided by manufacture; the medium-sized manufacturing establish- 
ments employed 28 percent of the people in industry and turned out 30 percent 
of the value added by manufacture; while the largest manufacturing estab- 
lishments employed 20 percent of the industry people and turned out 22 percent 
of the value added by manufacture. 

(2) The myth that economic activity is gradually being concentrated in the 
hands of fewer and fewer firms, and that small enterprises are fighting a losing 
battle for existence. 

The factual record on number of business firms runs back to 1900. At that 
time there were 22 business firms for each thousand persons in our population. 
On January 1 of 1955 there were 26 business firms for each thousand persons. 
Despite the emergence of certain giant enterprises during that period, the op- 
portunities for starting and maintaining an independent business have not been 
impaired. 

Of course, the lines of business in which small firms now find their opportuni- 
ties are vastly different from the opportunities of a half century ago. With 
changing technuology whole industries have disappeared. But many new op- 
portunities have arisen in lines which were unknown at an earlier period. For 
example, we now have about 10 million persons—15 percent of our labor force— 
employed in activities directly related to the production and use of automo- 
biles, yet only 1 million of these are employed in the manufacture of automo- 
biles, automobile parts, and tires, while the other 9 million are employed in many 
different fields. The net effect of our dynamic growth has been to expand and 
develop a great variety of new opportunities for both large and small businesses, 
as, for example, in aircraft, television, radio, plastics, atomie energy, synthetic 
fibers, electrochemical products, etc. 

(3) The myth that competition is now much less intense than it was in earlier 
periods of our history, and that it can no longer effectively protect consumers. 

The argument runs something like this: ‘We used to have effective competition 
when production was carried on by many small independent producers. But the 
increased use of machine methods has necessitated the concentration of produc- 
tion in large units. A small producer cannot possibly assemble the amount of 
capital needed to operate efficiently. Therefore’’—proponents of this view con- 
clude—“‘we have only a few large enterprises in each field, instead of many small 
ones, and competition is no longer as keen as it once was.” 

The truth is just the opposite. The many technological innovations of the 
past half century (and the social changes which came as their result) have 
intensified rather than weakened competition. Modern conditions have greatly 
increased the number of choices open to buyers. 

The automobile has been a potent force in intensifying competition among 
retailers. In the horse and buggy days there was an independent general store 
in practically every hamlet. But it faced no real competition since it was im- 
practical for the customer to travel any distance to compare values. With 
modern automobiles and modern roads the avernge rural customer can travel 
many miles and therefore finds many different enterprises competing for his 
business. 

Improved methods of freight transportation now bring many products from 
great distances, to compete with the local products that at one time were all 
that were available. Fresh fruits and vegetables can now be carried great 
distances at any time of the year. 

New products and new methods give the buyer a much wider choice than he 
ever had before. At one time coal producers competed only with each other; 
now they compete also with producers of fuel oil, waterpower, and natural gas. 
Perhaps soon they will have to compete with power and heat produced by nuclear 
fission. 

Every technological innovation gives buyers one more dimension of choice 
and confronts sellers with one more source of competition. Railroads, which 
once possessed a near monopoly in overland transportation, now have to face 
competition from truckers and airlines. The development of aluminum as a 
means of electric-power transmission has deprived the copper producers of their 
exclusive position in the market. Frozen foods compete with canned foods, 
plastics compete with lumber and metals, synthetic rubber competes with natural 
rubber. 
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Never before have buyers had so wide a variety of products, and so many 
producers, competing for their business. Since competition stimulates further 
innovation it is reasonable to expect even greater range of choice, and even 
more intense competition, in the future. 

(4) The myth that concentration is a one-way street, that all industries show 
a tendency toward increasing dominance by large firms, and that this trend is 
never reversed. 

There are plenty of examples of industries in which concentration has declined 
over the long term. When United States Steel Corp. was formed at the turn 
of the century, serious concern was expressed at the fact that this one company 
produced almost two-thirds of the industry’s output of ingot steel and steel 
eastings. United States Steel has grown since that time but the rest of the 
industry has grown, too, and in recent years United States Steel has produced 
about one-third of the industry’s output. 

It is sometimes assumed that corporations which have once attained a position 
of leadership in American industry are never dislodged from that position. 
Yet the lists which the Brookings Institution has compiled of the 100 largest 
industrial corporations in past years tell a very different story. For example, 
if you compare the list for 1909 with the list for 1948, you find that there were 
extensive changes and many companies were dislodged. Of the 100 largest 
corporations in 1909, 64 had vanished from the list of 100 largest corporations 
by 1948. Thus, almost two-thirds of the enterprises which held this position of 
preeminence in 1909 had lost it by 1948. 

(5) The myth that during World War II large enterprises grew much faster 
than small enterprises. 

This mistaken theory as to the effects of the war on enterprises of different 
sizes is still widely repeated. Statistical studies, on the record for many years, 
have proven that it is simply not so. 

One such study—condueted by the United States Department of Commerce— 
compared the wartime growth of the 200 largest manufacturing corporations 
with the growth of 800 other companies chosen to represent a cross section of 
the smaller concerns. 

Between 1939 and 1946, the 200 largest corporations increased their assets by 
50 percent, while the 800 smaller corporations increased their assets by over 100 
percent. The increase in sales was 100 percent for the group of large com- 
panies and 148 percent for the smaller corporations. Profits of the largest 
companies increased by 61 percent, while profits of the 800 smaller companies 
increased by 150 percent. No matter what criterion is used the results are 
consistent: During World War II both large and small manufacturing corpora- 
tions grew substantially, but the smaller corporations grew faster than the 
larger ones. 

(6) The myth that mergers invariably result in an increase in the size of the 
largest companies relative to their smaller competitors, and thus intensify in- 
dustrial concentration. 

A careful study of mergers during the years 1940—47, conducted by the division 
of research of the Harvard Business School, indicates that the very reverse is 
true. The percentage growth of smaller concerns due to mergers in that period 
was much greater than the percentage growth of large concerns due to merger. 
Companies with assets of 1 to 5 million dollars increased their assets by an 
average of 68 percent through their acquisitions of other concerns. For larger 
asset-size classes there is a consistent decline in this percentage, and the firms 
having assets of over $100 million increased their assets by only 2 percent 
through merger. 

Thus the study of mergers during the period 1940 to 1947 indicates that their 
chief role has been to enable smaller concerns to pain ground on the very large 
corporations and, in many cases, to compete more effectively with them. 

Moreover, mergers have not been the major means of growth of large com- 
panies. An independent survey of the expansion of 74 typical large companies 
over the period 1900 to 1948 indicates that only about one-third of their growth 
was accounted for by absorption of previously separate businesses. The remain- 
ing two-thirds of their growth was made possible by ordinary business expan- 
sion through investment of new capital—either retained profits or funds obtained 
in capital markets. It is clear that mergers play a relatively small role in the 
process by which individual companies zrow to large size. 

The Federal Trade Commission has just recently released its report on Corpo- 
rate Mergers and Acquisitions. This gives an interesting picture although not 
at all an alarming one. 
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It recognizes both sides of the picture. Acquisitions, the report states, “may 
lead to socially desirable developments to the extent that they increase efficiency 
in production and distribution, or simply reflect a free and competitive market 
for used fixed assets.” But, it reasons, “they may also lead to undesirable results 
in that they may restrain or eliminate competition or tend toward monopoly 
in particular lines of goods or services.” 

The report also recognizes that “conclusions concerning the competitive conse- 
quences of particular acquisitions cannot be reached on the basis of rule-of-thumb, 
they must be reached on the basis of the market facts relevant for an under- 
standing of such consequences.” 

Fluctuations in the number of mergers and acquisitions since World War II 
have resembled the corresponding fluctuations after World War I, except that 
they have been at a much lower level. After World War I mergers and acquisi- 
tions reached a peak of 760 cases in 1920, and, after an intervening decline, 
1,245 cases in 1929. After World War II there were also two peaks, one in 1946 
and one in 1954. But the greatest number of mergers or acquisitions in any 
year of this period was 419, in 1946. The number of mergers or acquisitions in 
1954 was only 387. 

A great deal of publicity has been given to mergers during the past year. 
But here are the facts: In 1954 we had less than one-third as many companies 
merged or acquired as in 1929, despite the fact that the number of corporations 
in existence has increased sharply since 1929. 

Not only has the subject of mergers been unduly exaggerated in some quarters, 
but there has also been a widespread failure to recognize the many logical 
economic reasons for the occurrence of mergers. The Federal Trade Commis- 
sion’s report and other sources contain important information on these matters. 

In some cases a merger rescues a company which would otherwise go bankrupt. 
In these instances competition cannot be said to have been impaired, since the 
company might have disappeared as a separate entity in any case. 

In other cases mergers occur because some companies are unable to raise the 
capital needed for expansion or improvement of their facilities, 

The impact of taxes has an important effect in bringing about mergers. In 
fact I would suggest that, in any study of the size-structure of American business, 
as much attention should be given to the effects of the tax laws as is given to 
the effects of the antitrust laws. For example, the owner of a small business 
who is approaching the declining years of his life may face the prospect that 
his company will have to be liquidated in order to pay the inheritance tax. He 
will probably try to sell his company intact to another corporation while he is 
still alive, in order to keep the business going and save the jobs of his employees. 

Many businessmen who have been sincere and energetic in their efforts to 
preserve the opportunity for freest possible competitive conditions in our country 
have been forced, by our tax system, to seek mergers which would protect the 
interest of their companies, their employees, their associates, and their families. 


BASIC ECONOMIC PRINCIPLES 


I have dwelt at some length on these popular misconceptions because, I regret 
to say, they have had a confusing influence on current antitrust thinking. They 
have led certain zealots to take the position that the function of antitrust laws 
is to turn the tide—a tide which, in their view, is running overwhelmingly in the 
direction of increasing business concentration and decreasng competiton. They 
seem impervious to factual studies which reveal that the tide is not running in 
that direction. By accepting the myths and rejecting the facts they feel justified 
in proposing desperate and unprecedented measures—such as the placing of 
arbitrary limits on the growth of individual companies. 

We do not believe that the Government, through the antitrust laws, should 
attempt to supervise business decisions on whether to grow or not to grow. 
There is a place for all sizes of enterprise in our economy. But that place is best 
determined by the free play of economic forces rather than by Government fiat. 
Each company should be free to act on its own judgment as to what size of 
enterprise is likely to be most suitable for serving customers’ needs—and to suffer 
the consequences if its judgment is wrong. Customers will always make sounder 
decisions than Government bureaus. 

However I would not like to leave you with the impression that we do not 
consider the antitrust laws either desirable or necessary. The National Associa- 
tion of Manufacturers has repeatedly expressed itself as in favor of fair and 
adequate enforcement of those laws since they are essential to the preservation 
of a climate in which competition is free to operate. 

With this background discussion, I am now prepared to explain our attitudes 
and present our recommendations. Since your hearings are exploratory rather 





ANTITRUST AND MONOPOLY PROBLEMS 1793 


than pointed at specific legislation, I will state our views in terms of broad 
economic principles. 

American industry believes in competition and favors all measures necessary 
to preserve its full vigor. Business recognizes that Federal antitrust legisla- 
tion is an essential feature in preserving effective competition and in restraining 
those who would attempt to free themselves from its impact. 

Business is concerned, however, by certain tendencies which have developed, 
in recent years, in the administrative application and judicial interpretation of 
the antitrust laws. Contradictions have arisen which sometimes leave business- 
men under the impression that they are unable to operate without violating one 
or another of the administrative rules or judicial decisions which have been 
applied in past cases. Legal uncertainties have been created which impede 
business in planning for the future and which sometimes make business reluctant 
to undertake progressive programs which are in the public interest. Competition 
has been weakened, rather than strengthened, by legal endeavors to protect cer- 
tain interests against its effects. Enterprises which have grown large through 
serving their customers, and without any attempt to monopolize a market, have 
been 9 uncertain as to whether they might be penalized for their size and 
growth. 

Business believes that those undesirable developments have arisen, in part, 
from a misunderstanding of the basic nature of competition in the present-day 
American economy. It believes that they can be corrected, without weakening 
the fundamental protection given to competition by our antitrust statutes, 
through application of a sound set of economic principles. It therefore recom- 
mends that the following principles be recognized and applied in antitrust 
action by the Federal Government: 

(1) The form of competition which has developed in any field should be judged 
on the basis of its practical operation, and should not be judged on the basis 
of artificial and unattainable theories of “perfect competition.” 

The atomistic type of competition, which theorists refer to as “pure” or “per- 
fect’”” competition has never existed and can never exist in any significant degree. 
In mass production industries especially it is inevitable that production must 
be carried on by large firms. But competition can still be vigorous since pur- 
chasers are offered a wide choice among the many products of these large firms. 

Competition may be practically defined as a condition of rivalry which pre- 
serves and increases the number of choices open to purchasers, and which in- 
duces constant improvements in efficiency. 

(2) Business growth attained through productive efficiency and aggressive 
marketing practices is normal in a free competitive economy, and should not, 
in and of itself, be regarded as monopolizing or attempting to monopolize. 

Arbitrary limits placed on the growth of any firm would tend to supress rather 
than stimulate competition. When any firm approached the limit it would have 
to compete less aggressively, lest it go over the line. It would have to be 
restrained in making any price reductions or quality improvements it might 
have complated, for fear of gaining too much market acceptance. 

Growth through competitive procedures can easily be distinguished from 
monopolizing or attempting to monopolize. The latter consists in a deliberate 
course of action aimed at destroying existing competitors or preventing the 
entry of new competitors. 

(3) Identity of prices or similarity of pricing practices and of price move- 
ments should be recognized as among the natural results of competition. They 
should not be interpreted, in themselves, as evidences of actual collusion or as 
the practical equivalent of collusion. 

Identity of price among the similar products of different producers could of 
course be the result of illegal agreement among them. It can also be evidence 
of the inability of any one of them, because of competition, to maintain his 
price at a different figure which would suit him better. 

When competition results in uniformity of price it is absurd to label it “con- 
scious parallelism of action” and to regard it as a form of conspiracy. 

It is the inherent capacity of free and open competition to provide products 
to the consuming public at the lowest possible prices. Therefore, we urge that 
the applicable Federal laws be.amended to assure the freedom of the individual 
seller to meet price and other forms of competition. ' The individual seller 
should have the right, in selling his products, to determine independently the 
pricing methods which he believes economically sound and desirable, delivered 
or otherwise, whether or not such pricing methods are used by a competitor or 
competitors. 

(4) Government should recognize that the protection of competition, and the 
protection of competitors against its effects, are incompatible objectives. 
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It is of the very essence of competition that some competitors will be success- 
ful and others will not make the grade. This process works to the ultimate 
benefit of the consuming public. Any guaranty against injury from the action 
of competitors would destroy the incentives to efficiency and progress. 

There is much confused thinking on this question. It is sometimes thought 
that competition is encouraged when the weaker members of a competitive 
group are preserved against being further weakened by the actions of their 
stronger rivals. But this is precisely the policy followed by European cartels. 
They support the principle of “live and let live” and they seek to hold a pro- 
tective umbrella over the weak and inefficient. In an economy dominated by 
this type of thinking, standards of performance are set by the least efficient 
producers. Under competition, by contrast, all firms must constantly strive to 
meet the standards set by the most progressive and efficient firms if they are to 
survive. It would be disastrous if, in the effort to protect competition, we were 
to destroy it. 

(5) Monopolistic practices whether by labor unions or employees, or labor 
unions and employers, are contrary to the public interest and should be subject 
to statutory regulation. 

As this committee knows, labor organizations are entirely exempted from 
the antitrust laws except where they combine with nonlabor groups. This 
exemption, at least in part, has resulted in a concentration of economic power 
unequaled in any other segment of our economy. Mere reference to the nation- 
wide rail, coal, and steel strikes of past years serves to recall not only that 
monopoly power is possessed by some international labor organizations but 
also that such power is exercised to the detriment of the public interest. 

This monopoly power, it should be stressed, is exercised by the international 
organization—a combination of unions. Local unions also, on occasion, engage 
in monopolistic practices which have the purpose or effect of restraining trade. 
This fact was recognized by the Attorney General’s National Committee To 
Study the Antitrust Laws which recommended corrective legislation. Thus the 
report stated: 

“This Committee believes that union actions aimed at directly fixing the kind 
or amount of products which may be used, produced, or sold, their market price, 
the geographical area in which they may be used, produced, or sold, or the num- 
ber of firms which may engage in their production or distribution are contrary 
to antitrust policy. * * * We believe that where the concession demanded from 
an employer as prerequisite to ordering the cessation of coercive action against 
him is participation in such a scheme for market control, this union conduct 
should be prohibited by some statute.” 

The Atterney General’s Committee limited its study to specific labor union 
activities which have as their object “outright market control.” The Commit- 
tee did not analyze present day union activities in relation to the tremendous 
economic power international labor organizations possess and frequently exer- 
cise. Thus it did not consider such problems as “industrywide bargaining,” 
industrywide strikes, the means by which labor union monopoly power is ac- 
quired and maintained, and monopolistic practices other than those aimed at 
direct-market control. In our judgment, these are matters which should be con- 
sidered and effectively dealt with by the Congress. They are problems with 
which the public at large is becoming increasingly concerned. 

For example, a recent public-opinion poll, conducted by the Opinion Research 
Corp. of Princeton, N. J., shows that the public is more concerned about bigness 
in labor unions than about bigness in business. 

People were asked this question: “One problem is keeping any group in the 
United States from getting too big and powerful. Where do you feel this prob- 
lem is greater today—with big business or big Jabor unions or big government?” 
They were given their choice among the following five answers: “big labor 
unions”; “big business”; “big government”; “all three”; or “none of them.” 

When this question was put to the general public almost half, 46 percent, an- 
swered “big labor unions.” Only about a third as many, 16 percent, felt that big 
business posed the greatest problem. 

In closing, let me say that we in business appreciate the difficulty and com- 
plexity of the problems your subcommittee is exploring. I would suggest that 
the key to sound policy lies in a recognition that the chief support for competition 
is the maintenance of a dynamic economy. Dynamic economic growth contin- 
ually creates new opportunities for producers and new choices for consumers. 
Dynamic economic growth penalizes the inefficient and the complacent. With- 
out such growth we should have been the pale shadow of competition, no matter 
how rigorously Government might enforce the antitrust laws. 





ANTITRUST AND MONOPOLY PROBLEMS 


HOW AMERICANS EARN THEIR LIVING 
(Percentage Breakdown of Total U.S. Employment; March, 1951) 
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SIZE OF MANUFACTURING ESTABLISHMENTS , 1952 
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WARTIME GROWTH OF LARGE VERSUS SMALL MANUFACTURING CORPORATIONS 
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Mr. Buntrne. Now, Mr. Chairman, since I was before this similar 
subcommittee 6 years ago, we have had a lot of economic changes in 
our country. 

We have had a population increase from 1949 to 1954 of 13.2 per- 
cent—or, I should say, 8.85 percent. We have had an increase in the 
total labor force from 1949 to 1954 of 4,200,000. 

We have had a reduction in the unemployment of labor in spite of 
that increase in labor force. The unemployment figure in 1949 was 
3,400,000, and in 1954, 3,200,000. 

The number of business firms has increased from 1949 to 1954 by 
182,000. The industrial production index in those 6 years has gone 
up 28.8 percent, physical volume of actual production. 

The manufacturing production index of physical volume has gone 
up by 31 percent. Manufacturers’ sales in dollars have gone up by 42.5 
percent. Retail store sales in dollars have gone up by 29.2 percent. 
Nonfarm dwelling units started in 1954 were 19 percent in excess of 
the new starts in 1949. 

My point is that we have made tremendous economic progress in 
the United States in the 6 years intervening between the time I last 
appeared before a similar committee. 

We are interested, we are concerned about the tendency in this 
country to approach the size of business in terms of “monopolistic” 
tendencies or “oligopolistic” tendencies. 

We think that too much concern has been given to the interpreta- 
tion and enforcement of the antitrust laws, as an example, and not 
enough concern given to the encouragement for individual investment, 
the incentive to make investments in small and medium-sized busi- 
nesses, where the strength of the competitive situation we want to 
see maintained in this country, and improved in this country, really 
rests. 

The CHarrman. Mr. Bunting, incidentally, going hastily through 
your formal statement I believe that you only submit tables and fig- 
ures for the period 1940 to 1947. 

We would like to get from you or your assistant the recent evidence 
of the situation that you are now developing. 

Mr. Buntine. The figures I have just quoted and which have been 
read into the record are the 1949-54 figures. 

The Cuairman. Go ahead, Mr. Bunting. 

Mr. Buntina. Well, that concludes my opening presentation except, 
Mr. Chairman, we did submit to the Attorney General’s Committee 
two of our observations at the time the Attorney General’s Com- 
mittee To Study the Operation of the Antitrust Laws in the country 
was being initiated. One of these statements was dated April 15, 1954, 
and the other May 21, 1954. 

I would like to submit them and have them included as a part of 
our presentation. 

The Cuarrman, You have a perfect right. 





ANTITRUST AND MONOPOLY PROBLEMS 


(The documents referred to follow :) 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
New York, N. Y., April 15, 1954. 
Hon. STANLEY N. BARNES, 
Hon. S. CHESTERFIELD OPPENHEIM, Cochairmen, Attorney General's National Com- 
mittee, To Study the Antitrust Laws, 
Department of Justice, Washington, D. C. 


GENTLEMEN: Attached hereto is a statement on behalf of the National Asso= 
ciation of Manufacturers regarding the Federal antitrust laws. It is sent pur- 
suant to your recent invitation extended to the association through its distribu- 
tion committee with the hope that it will be helpful in your committee’s deliber- 
aions of these important laws and policies. 

The statement was prepared by the association’s law department working in 
close cooperation with our distribution committee and its antitrust subcom- 
mittee and reflects existing policy of the association in areas in which a formal 
policy has been adopted. Consultation was also had with house counsel of 
member companies who are outstanding in the field. Thus, while the statement 
does not necessarily express formally adopted policy positions of*the association 
in all instances, it does represent the considered views of a broad cross section 
of manufacturing industry. 

It is our intention at an early date to file with your committee separate state- 
ments dealing with organized labor in relation to antitrust law and patents as 
affected by those statutes. It is our hope that these subsequent statements will 
be referred to such groups within your committee as may be appropriate. 

Under separate cover we are sending 75 copies of the attached statement for 
distribution to members of your committee. If more are needed or desired, 
we shall be happy to supply them. 

Your consideration of the views expressed in our statement will be greatly 
appreciated. 

Kindest regards and good wishes. 

Very truly yours, 
H. C. McCietian, President. 


STATEMENT ON BEHALF OF THE NATIONAL ASSOCIATION OF MANUFACTURERS, FILep 
WritrH ATTORNEY GENERAL'S NATIONAL COMMITTEE To Stupy THE ANTITRUST Laws 


Competition remains the basic regulating and directing force in our free econ- 
omy. American business believes in free and open competition that is effective 
in all lines of commerce and favors the necessary measures to preserve its full 
vigor. Business recognizes that Federal antitrust legislation is necessary to 
maintain effective competition by restraining those who would free themselves 
from its impact. 

Despite more than 60 years’ enforcement of the basic antitrust statute, business- 
men have not as yet been provided with workable guides from which they can 
judge the legality of normal business activity with any degree of certainty under 
the antitrust laws, including the Federal Trade Commission Act. To the con- 
trary, administrative and judicial application and interpretation of those statutes 
beyond the scope of the original intent of Congress have created inconsistencies 
and uncertainties which impede business in planning for the future and which 
sometimes make business reluctant to undertake progressive programs in the 
public interest. 

These unfortunate developments, resulting in a hodgepodge of conflicting 
theories, have arisen in part from a misunderstanding of the basic nature of 
competition and misapprehension of the objectives sought to be accomplished 
by the Sherman, Clayton, and Federal Trade Commission Acts. It is believed, 
however, that they can be corrected, through adoption and application of a 
sound and realistic set of legal and economic standards without weakening the 
fundamental protection afforded by those statutes. 

It is therefore recommended that the following suggestions be considered by 
the Attorney General's National Committee To Study the Antitrust Laws: 


BULE OF REASON 


Basically our antitrust policies should include standards for determining the 
reasonableness of the conduct charged as being in violation of any of the anti- 
trust laws. Thus a “rule of reason,” which requires consideration of all rele 
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vant economic factors in light of the public interest, should be applicable to all 
proceedings under such statutes. 

It is believed that the lawfulness of any business activity should not turn 
solely on whether there is a possible or even probable restraint, lessening of 
competition or competitive injury, but instead, inquiry should be made to 
ascertain whether the conduct alleged to be unlawful is reasonable in view of 
all relevant facts and circumstances, or whether it is so unreasonable as to be 
inimical to the public interest in maintaining effective competition. Among the 
facts which should be considered in determining the legality or illegality of any 
act alleged to be unlawful are the following: 

(1) Existence and extent of competitive injury; 

(2) Price structure of the industry and competing industries; 

(3) General condition of the industry before and after the alleged misconduct ; 

(4) Competition from other industries selling products of different grade 
and quality but having the same or similar end-use; 

(5) The nature of the alleged misconduct and its economic effect ; 

(6) Reasons for adoption of the particular challenged activity and whether 
the effect of such activity is to promote or substantially injure competition ; 
and . 

(7) Whether the acts are unreasonably prejudicial to the public interest. 

Similarly, in monopolization cases brought under section 2 of the Sherman 
Act, all relevant factors should be considered in ascertaining whether monopoly 
power is possessed and whether such power is intended to be misused arbi- 
trarily. 

In order to test the existence of monopoly power, it is believed that an anal- 
ysis should be made of the market setting in which the products are sold. Thus 
consideration should be given to the competitive position of other sellers of 
comparable products in the industry, availability of an appreciable range of 
alternate products supplied by other or related industries and the consumer 
demand of products of all related industries. Other criteria would include 
the opportunity for other producers to enter the market unimpeded by artificial 
barriers, the efficiency and technological progress of the producer or producers 
charged with law violations and the probable development of the industry. 
Mere business size, in and of itself, should not be deemed unlawful. 

Moreover, a finding that monopolization is unlawful should be predicated 
on proof that monopoly power or market control was achieved or maintained 
in a manner prohibited by the statute. Hence mere possession of the power, 
legally acquired and maintained, should not per se establish a violation of law. 
The monopoly section of the law prohibits conduct, not status, and is directed 
toward activities rather than results. Thus the manner in which a monopoly 
position was obtained and retained should be of primary consideration in de- 
termining whether monopolization has occurred within the meaning of the act. 
Accordingly, if the challenged position was acquired and maintained by superior 
skill, foresight, industry, new discovery, or an original entry into a field, the 
resulting power from such position should not per se establish a violation 
within the meaning of the statute. 

LABOR 


All monopolistic practices, whether by labor unions or employees, or labor 
unions and employers, are contrary to the publie interest. Consequently, any 
actions, practices, or labor agreements by a combination of employers, or unions, 
or of a union or unions with an employer or employers, which result in restraint 
of trade or monopolistic practices are contrary to the public interest and should 
be subject to regulation under the Sherman Act substantially in the same man- 
ner as applied to business. (A separate statement dealing with this problem 
in greater detail will be filed in the near future.) 


FOREIGN COMMERCE 


The comity of nations requires that each country maintain the right to regulate 
trade within its own borders. Attempts by United States Government agencies, 
utilizing the antitrust laws or the Federal Trade Commission Act as a vehicle, 
to formulate economic policies governing the commerce of foreign nations is an 
undue interference with the rightful authority of such nations and contrary 
to the traditional doctrine of comity between sovereign nations. 

Thus our antitrust policies should be expressed so as to acknowledge that 
the antitrust laws are not to be deemed violated by any act performed in a 
foreign country or countries, or by any contract or combination to perform 
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such act unless there shall have been a proven attempt to create a monopoly 
in the United States or in its interstate or foreign commerce or to effect an 
unreasonable restraint of the interstate or foreign commerce of the United States. 


INTRACORPORATE CONSPIRACY DOCTRINE - 


The organization of subsidiary companies by American firms has long been 
recognized as a normal and legitimate business operation. The “intracorporate 
conspiracy doctrine,” standing for the proposition that a corporation is capable 
of conspiring with itself, substitutes form for substance and places multi- 
company operations in a precarious position under the antitrust laws and 
the Federal Trade Commission Act. Moreover, the thrust of the intracompany 
conspiracy approach could extend into the operations of a single company with 
several operating divisions. 

The employment of such an artificial theory of enforcement is repugnant 
to our traditional concept of corporate organization, contrary to our standards 
of fair play and, in effect, requires a company to compete with itself as well 
as with competitors. Thus it is believed the “intracorporate conspiracy doctrine” 
in the enforcement of the antitrust laws should be abandoned. 


MEETING COMPETITION 


The confusion and uncertainty over the nature of the defense provided by 
section 2 (b) of the Clayton Act, as amended by the Robinson-Patman Act, 
should be clarified by legislation to provide that it is an absolute legal defense 
to a charge of price discrimination for a seller to show that his lower price 
or his furnishing of services or facilities was made, regularly or otherwise, 
in good faith to meet the equally low price of, or the equally extensive services 
or facilities furnished by, a competitor regardless of whether such lower 
competitive price was justified by section 2 (b) or the provisos of sections 2 (a) 
of the amended act. 

DELIVERED PRICING 


The public interest and welfare require the preservation of effective compe- 
tition which should result in the sale of products to the consuming public at 
low prices. Present interpretations of the antitrust laws and the divergent 
views as to their meaning seriously interfere with this objective. 

Thus the pertinent antitrust laws should be clarified to assure the right 
of an individual seller, without agreement, to meet competition and to sell his 
products at such prices, delivered or otherwise, as he believes economically 
sound or desirable, so long as such practices are not part of a deliberate plan 
to injure or destroy competition. 


CONSCIOUS PARALLELISM 


Identity of prices, similarly of pricing and other practices, and simultaneity 
of price movements should be recognized as among the natural effects of compe- 
tition and should not be considered, in and of themselves, as evidence of 
conspiratorial conduct. 

Thus the mere fact that two or more sellers concurrently have the same or 
similar prices, pricing methods, or policies or trade practices, with knowledge 
of such fact but without agreement therefor, should not be deemed unlawful 
under the antitrust statutes. Hence proof of such conscious parallelism of 
aet on by competing sellers should not be sufficient to sustain a holding of 
vio.ation of any of the antitrust statutes or the Federal Trade Commission Act. 


EXCLUSIVE DEALING ARRANGEMENTS 


The present application of a virtual per se illegality doctrine to exclusive 
dealing arrangements forecloses the seller from demonstrating the economic 
effects of such agreements which in many instances promote competition. Thus 
revitalization of a rule of reason would arrest such an approach and permit 
consideration of rebuttal evidence showing the legitimate purposes and economic 
consequences of these arrangements. 
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CONSENT DECREES 


The proper use of consent decrees offers reasonable means of effectuating 
voluntary compliance with the antitrust laws. However, the employment of 
grand juries and criminal actions as a means of obtaining consent decrees and 
securing unduly harsh provisions therein are unnecessary and improper. 

Criminal proceedings should not be used to coerce consent decrees, nor should 
the Government seek in such decrees relief which could not reasonably be 
expected to be granted by the courts in the event the alleged violations were 
litigated. 

COST JUSTIFICATION 


Savings in cost constitutes a justification for price differences under the 
Robinson-Patman Act amendments. Yet it is generally recognized, in view of 
present Federal Trade Commission rulings to be virtually impossible to justify 
price differences based on savings in manufacturing, sale, or delivery costs, 
because of the Federal Trade Commission’s reluctance to accept cost defenses 
submitted by respondents. 

Thus the Federal Trade Commission should accept established accounting 
practices and principles and develop sound and acceptable standards of proof 
and procedures for application in proceedings where cost savings are introduced 
as justification for granting price differences under the Robinson-Patman Act. 

The quantity limit proviso of section 2 (a) of the Robinson-Patman Act 
vesting the Federal Trade Commission with virtual price-fixing powers is the 
antithesis of a competitive method of price determination. Sellers should be 
permitted to pass on to their customers any or all savings which make due 
allowance for differences in cost of manufacture, sale, or delivery. 


BUYER RECEIPT OF PRICE DISCRIMINATION 


The administrative construction placed on section 2 (f) of the Robinson- 
Patman Act, that a prima facie case of violation is established by a mere showing 
of a knowing receipt or inducement of a lower price than other buyers were 
receiving should be clarified by legislation so that a buyer is liable under this 
provision only where it is proven that he know (1) that the prices received 
were lower than those received by other purchasers, and (2) that the lower 
prices could not be justified under one of the seller’s defenses. 


JURISDICTION 


Concurrent jurisdiction by the Department of Justice and the Federal Trade 
Commission over various aspects of the antitrust laws has been a major con- 
tributing factor to the conflict, confusion, and uncertainty prevailing under those 
laws. 

This overlapping of jurisdiction should be eliminated to prevent application 
of different enforcement principles and evidentiary safeguards to the same types 
of alleged offenses, and to avoid duplication of effort. Thus it is believed the 
Department of Justice should have exclusive jurisdiction over all alleged con- 
tracts, combinations, understandings, and conspiracies in restraint of trade, all 
unlawful exclusive dealing arrangements and interlocking directorships, and 
all matters arising under the antimerger provisions of the antitrust laws. It 
is also believed that the Federal Trade Commission should confine its activities 
to cases of allegedly unlawful price discriminations and to proceedings involving 
alleged unfair methods of competition and unfair or deceptive practices under- 
taken by individual business concerns. 


CONCLUSIONS 


The foregoing is directed to the antitrust laws as they are presently drafted 
and interpreted. Our comments should not be construed as expressing either 
agreement or disagreement with the basic statutory framework of all the anti- 
trust laws, including the Federal Trade Commission Act. Rather, they are in- 
tended to convey to the Attorney General’s Committee our views on certain 
basie principles it is felt should be preserved in the aggressive and fair en- 
forcement of the antitrust laws of the Nation. 

The primary objection of business to the present antitrust status lies prin- 
cipally in the procedures and policies employed by both the Department of Jus- 
tice and the Federal Trade Commission in enforcing these statutes. It is hoped 
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that the Attorney General’s Committee will recommend a much more realistic 
approach to prevent the return by future administrations to the confused en- 
forcement policies employed in the past. 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
Law DEPARTMENT, 
Washington, D. C., May 21, 1954. 
Hon. STANLEY N. BARNES, 
Hon. S. CHESTERFIELD OPPENHEIM, 
Cochairmen, Attorney General’s National Committee To Study the Anti- 
trust Laws, Department of Justice, Washington, D. C. 


GENTLEMEN: Attached hereto is a statement on behalf of the National Asso- 
= of Manufacturers regarding organized labor in relation to the antitrust 
aws. 

Under separate cover we are sending 75 additional copies for distribution to 
rere of your Committee. We shall be happy to supply more if needed or 
esired. 

Consideration of our views by you and your Committee will be greatly ap- 
preciated. 

Kind regards and good wishes. 

Very truly yours, 
LAMBERT H. MILLER, 
General Counsel. 


STATEMENT ON BEHALF OF THE NATIONAL ASSOCIATION OF MANUFACTURERS, FILED 
WitH ATTORNEY GENERAL’S NATIONAL COMMITTEE TO StuDY THE ANTITRUST 
Laws, WiTH SpeciIFIC REFERENCE TO IMMUNITIES ACCORDED ORGANIZED LABOR 


This statement is filed on behalf of the National Association of Manufacturers 
as a supplement to a more general statement filed with the Attorney General’s 
Committee on April 15, 1954. 

The Attorney General has defined the jurisdiction of his National Committee 
To Study the Antitrust Laws as embracing, among other areas of study, the 
exemptions existing under the antitrust laws “with particular reference to labor 
unions.” That subject, among others, he declared, “merits careful and ex- 
haustive study.” 

As pointed out in our statement of April 15 to this Committee, it is the formally 
adopted position of this association that “All monopolistic practices whether by 
labor unions or employees, or labor unions and employers, are contrary to the 
public interest” and should be subject to statutory regulation. Accordingly 
we are in complete accord with the Attorney General regarding the necessity for 
a study of organized labor’s immunity from the antitrust laws. Moreover, it is 
our sincere belief that this immunity presents one of the most important and 
pressing antitrust problems existing today. 

It is entirely appropriate, even without the Attorney General’s jurisdictional 
delegation, for this Committee to study and make recommendations regarding 
labor organizations in relation to the antitrust laws. This is so because the 
activities of organized labor bear directly upon the Nation’s economy and be- 
cause such activities either are themselves monopolistic or have contained 
within them the germs of monopoly and the accretion of monopoly power. Con- 
sequently, we urge the Attorney General’s National Committee To Study the 
Antitrust Laws not only to study the problem of organized labor in relation to 
those laws but also, in the words of Cochairman Oppenheim, to fulfill the Com- 
mittee’s objective “to arrive at conclusions and recommendations as more posi- 
tive guides for the pattern of future antitrust policy.” 

We recognize, of course, that most members of the Committee are acquainted 
with the decisional law dealing with labor union activities. Nevertheless, it is 
essential to summarize the evolution of immunity accorded to labor organizations 
under the antitrust laws. 


I. IMMUNITY OF ORGANIZED LABOR UNDER THE ANTITRUST LAWS 


The Sherman Act in its broad scope declares “every contract, combination in 
the form of trust or otherwise, or conspiracy in restraint of trade or commerce 
among the several States’ to be unlawful. 

In passing the act, “Congress meant to deal comprehensively with the evils 
resulting from contracts, combinations and conspiracies in restraint of trade, 
and to that end to exercise all the power it possessed” (Atlantic Cleaners € Dyers 
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v. U. 8., 286 U.S. 427, 435). Despite exercise of the totality of congressional power, 
every labor organization charged with a Sherman Act violation insisted from the 
beginning that Congress had not intended to reach labor union activities. Thus, 
every labor case brought to the Supreme Court under the Sherman Act launched 
an excursion into the legislative history of the law. The original legislative 
history did not change over a 50-year period but, the cases show, its meaning must 
have changed materially between the Danbury Hatters’ case and the Aper 
Hosiery decision over 30 years later. 

The Danbury Hatters’ case (Loewe v. Lawlor (1908), 208 U. S. 274) was a 
treble damage action under the Sherman Act and involved a restraint of trade by 
a labor organization, exercised primarily after completion of transportation in 
interstate commerce, in the form of far-reaching secondary and tertiary boy- 
cotts against wholesalers, and their customers, of plaintiffs’ hats. 

The Supreme Court held that organized labor could not claim immunity from 
the Sherman Act and that the conspiracy was illegal thereunder. As to the 
defendant's contention that the methods employed operated after transportation 
had terminated the Court said: 

“* * * although some of the means whereby the interstate traffic was to be 
destroyed, were acts within a State, and some of them were, in themselves, as a 
part of their obvious purpose and effect, beyond the scope of Federal authority, 
still * * *, the acts must be considered as a whole, and the plan is open to con- 
demnation, notwithstanding a negligible amount of intrastate business might be 
affected in carrying it out. If the purposes of the combination were, as alleged, 
to prevent the interstate transportation at all, the fact that he means * * * oper 
ated after the physical transportation ended, is immaterial.” 

This was not only the first labor case coming to the Supreme Court under the 
Sherman Act but also the first statement that for activities, themselves not 
intrinsically in interstate commerce, to be unlawful restraints, it was neces- 
sary that they be carried on with the intent or purpose of restraining interstate 
trade. Thus the Danbury Hatters’ case can be taken as establishing an intent 
or purpose standard for testing the legality or labor union activities under the 
Sherman Act. 

Partly as a result of organized labor’s continuing campaign to secure anti- 
trust immunity, sections 6 and 20 of the Clayton Act became law on October 15, 
1914. Section 6 provided, in part, that nothing in the antitrust laws should forbid 
labor organizations “from lawfully carrying out the legitimate objects thereof,” 
nor should labor organizations be construed to be “illegal combinations or con- 
spiracies in restraint of trade.” 

Section 20 forbade the issuance of injunctions in cases (1) between an em- 
ployer and employees; (2) between employers and employees; (3) between 
employees; (4) between persons employed and those seeking employment; when 
involving or growing out of a dispute concerning terms or conditions of em- 
ployment, unless necessary to prevent irreparable injury to property. It also 
defined certain individual or concerted acts which could not be enjoined. 

In a prophetic speech delivered only 5 days after enactment of the Clayton 
Act, William Howard Taft, then president of the American Bar Association, 
told the association that section 6 was “a mere declaratory statement of existing 
Jaw in order to remove the unfounded fears of those” who felt that “voluntary 
associations for increasing wages and bettering terms of employment * * *might 
be considered, per se, illegal restraints of that [interstate] commerce and so sub- 
ject to” dissolution under the Sherman Act. He also pointed out that the pro- 
visions governing issuance of injunctions were “in accordance with the best equity 
practice * * *” Continuing, Dr. Taft stated: 

“But what I fear is that when the statute [Clayton Act] is construed by the 
courts it will keep the promise of the labor leaders to the ear and break it to the 
hopes of the ranks of labor. This will be an additional reason for blaming and 
attacking the courts. It is really a shifting of responsibility from Congress to 
the judicial branch of the Government that has had to bear so many of such 
burdens conceived in political timidity of legislators.” (S. Doe. No. 614, 68d 
Cong., 2d sess., p. 12, 13, 17.) 

In American Steel Foundries v. Tri-City Trades Council (257 U. S. 184) and 
Duplea Printing Co. v. Deering ( (1921), 254 U. 8. 443), the Supreme Court con- 
firmed Mr. Taft’s analysis of the Clayton Act. 

In the Duplex case, the defendants, seeking to organize plaintiff’s printing 
press plant in Michigan, instituted a secondary boycott in the New York market, 
in part by warning customers that it would be better for them not to purchase and 
install plaintiff's presses, 
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With respect to section 6 of the Clayton Act the Supreme Court held that it was 
merely declaratory of the prior substantive law and stated: 

“But there is nothing in the section to exempt such an orgnization or its 
members from accountability where it or they depart from its normal and legiti- 
mate objects and engage in an actual combination of conspiracy in restraint of 
trade. And by no fair or permissible construction can it be taken as authorizing 
any activity otherwise unlawful, or enabling a normally lawful organization to 
become a cloak or an illegal combination or conspiracy in restraint of trade 
as defined by the antitrust laws.” 

In finding a restraint under the Sherman Act the Court relied on the Danbury 
Hatters’ case and on the nonlabor boycott decision in Eastern States Lumber 
Assoc. v. U. S. ( (1914), 234 U. S. 600). In the latter, a practice under which a 
retail association circulated a blacklist of wholesale dealers who had dealt 
directly with the buying public, with the intent of inducing various retailers not 
to deal with the listed wholesalers, was held illegal. The Court said: 

“It is settled by these decisions that such a restraint produced by peaceable 
persuasion is as much within the prohibition as one accomplished by force or 
threats of force; and it is not to be justified by the fact that the participants 
in the combination or conspiracy may have some object beneficial to themselves 
or their associates which possibly they might have been at liberty to pursue in 
the absence of the statute.” 

The Duplex decision is important for two reasons apart from its interpreta- 
tion of the Clayton Act: First, it adhered to the “intent” test enunciated in the 
Danbury Hatters’ case; second, by drawing the analogy between the nonlabor 
restraint in the Lumber Association case and the labor restraint in the Duplex 
-ase, the Court clearly indicated that the Sherman Act was admirably designed to 
deal with all restraints of trade, harmful to the public interest, whether im- 
posed by combinations of business or labor. 

The First Coronado Coal case (United Mine Workers vy. Coronado Coal Co. 
(1922), 259 U. S. 344) was the first nonboycott case and involved for the first 
time a labor restraint against production arising out of a violent strike and 
destruction, among other thing, of a carload of coal billed for interstate shipment. 
The Court found that the activities of the local union did not contitute a restraint 
of trade under the Sherman Act since mining was not interstate commerce 
“and the power of Congress does not extend to its regulation as such.” Quot- 
ing from Hammer v. Dagenhart, the Court said that the “making of goods and 
the mining of coal are not commerce, nor does the fact that these things are to 
be afterwards shipped or used in interstate commerce make their production a 
part thereof * * *” 

It is important to note,‘ of course, that the Court felt that Congress in the 
Sherman Act, lacked the constitutional power to regulate mining or manufac- 
turing. Accordingly, since the Court felt that no intent to interfere with 
interstate commerce had been shown, the restraint was thought to be a purely 
local one to compel unionization of the particular company. It stated, how- 
ever, that Congress, even under the then narrow concept of the commerce 
power, “has the power to punish conspiracies in which such practices are 
part of the plan to hinder, restrain, or monopolize interstate commerce. But, 
in the latter case, the intent to injure, obstruct, or restrain interstate commerce 
must appear as an obvious consequence of what is done, or be shown by direct 
evidence or other circumstances. Thus the Court was continuing to adhere 
to the intent test adopted earlier. In addition, however, it indicated that the 
effect of a labor-imposed restraint was also to be considered in judging its 
validity. 

In second Coronado (Coronado Coal Co. v. UMW (1925), 268 U. S. 295), 
the Court found that the necessary purpose or intent had been shown. It 
held that where the intent of those unlawfully preventing manufacture or 
production is shown to be to restrain or control the supply entering and moving 
in interstate commerce their action violates the Sherman Act. 

The distinction in principle between the first and second Coronado cases 
was illustrated in United Leather Workers v. Herkert & Meisel Trunk Co. 
( (1924), 265 U. S. 457), which involved an alleged restraint in the field of 
manufacturing. There the defendants unsuccessfully sought a closed shop and 
by strike brought all plant operations to a stop. Relying on first Coronado, 
the Court held that the union conduct was not within the Sherman Act since 
the “mere reduction in the supply of an article to be shipped in interstate com- 
merce * * * is ordinarily an indirect and remote obstruction of that commerce.” 
It added: “It is only when the intent or the necessary effect upon such com- 
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merce in the article is to enable those preventing the manufacture to monopolize 
its supply or control its price * * * that the unlawful interference with its 
manufacture can be said directly to burden commerce.” 

In summary, then, the cases involving labor restraints against manufacture 
or production established the test that for such restraints to be within the 
Sherman Act they must be direct. In order for a restraint to be direct it was 
necessary to show that the acts were done with the intent to restrain inter- 
state trade, or the nature of the acts must have been such that their necessary 
effect was to restrain such trade. 

To this point, it was evident that while an ordinary strike in a mine or 
manufacturing plant would not constitute an unlawful restraint, such strikes 
would become unlawful if their effect was to monopolize supply or control price. 
In the cases involving labor restraints after transportation had ended (boy- 
cotts, ete.), the intent to restrain trade was presumed to exist from the nature 
of the acts done and various beneficial labor objectives could not be pleaded 
to rebut the intent implied in law. See Duplex Printing Co. v. Deering, supra. 
In the production and manufacture cases, however, local labor self-advance- 
ment would be accepted, per se, as the motive for labor’s actions and the 
intent to restrain trade must be shown by direct proof or necessary consequence, 
rather than by implication. 

The foregoing conclusions and standards for testing labor liability under 
the Sherman Act were, as indicated earlier, developed under the constitu- 
tional concepts of the commerce clause embodied in decisions like Hammer v. 
Dagenhart, supra, that manufacture or mining is not commerce “nor does the 
fact that these things are to be afterwards shipped or used in interstate com- 
merce make their production a part therof.” Therefore, it seems clear that 
the standards established under the cases noted above were entirely consonant 
with the then estr’"ished concept of the commerce power. Moreover, the 
decisions deterred nationwide concerted activities and served to localize dis- 
putes between employers and employees, thus protecting the public against 
such nationwide concerted stoppages of production as occurred in the coal, 
steel, rail, and other industries. Finally, the decisions, by referring to “intent,” 
“effect,” “consequence,” “direct and indirect restraints,” implied the applica- 
tion of the “rule of reason” to labor cases. Thus, it seems that had the Court 
continued under a “rule of reason” to apply the test of “intent” or “necessary 
effect,” the Sherman Act today might be sufficient to cope with the nationwide 
combinations of labor organizations which largely dominate and control our 
basic industries. 

Before considering the decisions granting labor organizations almost com- 
plete immunity from the antitrust laws, it should be noted that court decisions 
upholding labor legislation resulted in vast extension of the congressional power 
under the commerce clause of the Constitution. Thus the Wagner Act was 
held to apply to the labor relations of employers engaged solely in manufacturing 
or production, NLRB v. Jones ¢ Laughlin Steel Corp. (301 U. S.1), and in U.S. v. 
Darby (312 U. 8. 100), the Supreme Court upheld the constitutionality of the 
Fair Labor Standards Act and expressly overruled Hammer v. Dagenhart, which 
had held that manufacturing was not commerce. While the Court was thus 
broadening the commerce power, it was almost simultaneously narrowing the 
Sherman Act as its application had been developed with respect to monopolistic 
practices of labor organizations, but now on a different theory from the original 
issue of Federal jurisdiction. 

The first important change in construction came in Apex Hosiery Co. v. Leader 
( (1940), 310 U. S. 469), a treble damage action brought under the Sherman Act 
by a silk hosiery manufacturer against a labor union which had staged a violent 
and destructive sit-down strike in the plant. Production was halted for 3 
months and, on 3 different occasions, the employees refused to allow transpor- 
tation out of the plant of completed articles to fill existing orders to customers 
in other States. 

The plaintiff contended that such cases as first Coronado and United Leather 
Workers, supra, had been decided on constitutional grounds now eliminated by 
the decisions under the Wagner Act. The union argued that organized labor 
should be held completely exempt from the antitrust laws. Judgment was en- 
tered for the manufacturer in district court but the court of appeals reversed 
on the grounds (1) that the amount of interstate commerce restrained was not 
substantial, and (2) that the evidence failed to show an intent to restrain 
commerce. 
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The Supreme Court upheld the court of appeals, but on different grounds. It 
acknowledged that the Sherman Act was applicable to labor “to some extent not 
defined” and that the intent to restrain interstate commerce could be inferred 
from the defendant’s conduct. It also pointed out that, under the Sherman 
Act, it “is the nature of the restraint and its effect on interstate commerce and 
not the amount of the commerce which are the tests of violation.” 

The Court made it clear that Congress had constitutional power to reach the 
union conduct in question, but contrary to the statement in the Atlantic Cleaners 
& Dyers case that the Congress had exercised “all the power it possessed” in 
enacting the act, the Court now held that Congress had not exercised its full 
power but had intended only to reach such restraints as affected price and 
competition. 

After reviewing the act’s legislative history, the Court concluded the congres- 
sional end “was the prevention of restraints to free competition in business and 
commercial transactions * * *.”” Accordingly the Court, after reviewing the 
earlier decisions, concluded : 

“We do not hold that conspiracies to obstruct or prevent transportation in 
interstate Commerce can in no circumstances be violations of the Sherman Act. 
Apart from the Clayton Act it makes no distinction between labor and non- 
labor cases. We only hold now, as we previously held both in labor and non- 
labor cases, that such restraints are not within the Sherman Act unless they 
are intended to have, or in fact have, the effects on the market on which the 
Court relied to establish violation in the second Coronado case.” 

Even under the rule as narrowed in the Apex Hosiery case, the Sherman Act 
might have been sufficient to cope with recent nationwide work stoppages but 
the decision in U. 8. v. Hutcheson ( (1941), 312 U. S. 219) removed even that 
possibility. 

The Hutcheson case involved a jurisdictional dispute between two unions 
which completely paralyzed the business of several interstate employers. Ac- 
tion was brought by the United States charging a criminal combination and con- 
spiracy in violation of the Sherman Act. 

The Supreme Court pointed out that the effect of the Norris-LaGuardia Act 
was to remove the fetters from trade-union activities by narrowing the circum- 
stances under which injunctions could issue in labor disputes. It also said the 
Sherman Act, section 20 of the Clayton Act, and the Norris-LaGuardia Act must 
be read together in order to determine whether labor-union conduct violates the 
antitrust laws. The Court then held that the purpose of the Norris-La Guardia 
Act was to relieve labor organizations of either civil or criminal liability under 
the anitrust laws. Thus the Court stated: 

“So long as a union acts in its self-interest and does not combine with nonlabor 
groups, the licit and the illicit under section 20 are not to be distinguished 
by any judgment regarding the wisdom or unwisdom, the rightness or wrongness, 
the selfishness or unselfishness of the end of which the particular union activities 
are the means.” 

The fair inference from the Court’s statement in the Hutcheson case, is that 
labor organizations are entirely exempted from the Sherman Act except where 
they combine with nonlabor groups. In Allen Bradley Co. vy. Local Union No. 3 
( (1945) 325 U. S. 797). the Court found that a labor union had combined with 
employers and therefore was subject to the Sherman Act. It stated: 

“Our holding means that the same labor-union activities may or may not be 
in violation of the Sherman Act, dependent upon whether the union acts alone 
or in combination with business groups.” 

The Court also recognized the fact that some labor-union activities do actually 
restrain trade but that such restraints were “congressionally permitted.” It 
said in part: 

“Thus, these congressionally permitted union activities may restrain trade in 
and of themselves. There is no denying the fact that many of them do so, both 
directly and indirectly.” 

The scope of these “congressionally permitted union activities” came “full 
circle,” according to Mr. Justice Jackson, dissenting in Hunt v. Crumboch 
( (1945), 325 U. S. 821), where the Court held that a labor organization could, with 
impunity, exercise its monopoly power to eliminate a small business from eco- 
nomic competition. In that case, Justice Jackson stated: 

“This Court now sustains the claim of a union to the right to deny participa- 
tion in the economic world to an employer simply because the union dislikes him. 
This Court permits to employees the same arbitrary dominance over the economic 
sphere which they control that labor so long, so bitterly and so rightly asserted 
should belong to no man.” 
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It is apparent from the foregoing brief analysis, that the earlier decisions, con- 
forming to the then-prevailing concept of limited congressional power under the 
commerce clause, did not consider labor’s restraints on local production or manu- 
facturing as illegal under the Sherman Act because they were too “indirect and 
remote” to constitute an “obstruction” of interstate commerce. These decisions 
served to localize labor disputes and thus avoid nationwide work stoppages. At 
the same time the Court was apparently developing a rule of reason for applica- 
tion of the antitrust laws to organized labor. Hence, if the Court had continued 
to apply the criteria employed in such decisions, it is evident that the Sherman 
Act would not have been applicable to a local labor dispute between an individ- 
ual employer and his employees but might have been effective in deterring nation- 
wide work stoppages precipitated by a combination of local unions acting through 
an international labor organization. 

It is clear, however, that the law now permits a combination of labor unions 
to engage in activities which not only run counter to the basic policies of the 
antitrust laws but which are completely unrelated to the legitimate objectives of 
organized labor. Thus today organized labor enjoys privileges and immunities 
under the antitrust laws not accorded any other group. 


II. MONOPOLY POWER RESULTING FROM IMMUNITY 


In considering the exempt status of and the economic power which has been 
concentrated in some labor organizations, it must be recognized that labor 
unionism, by its very nature, is essentially monopolistic. This has been so 
generally conceded as not to require extensive documentation. For instance, 
Prof. Charles O. Gregory, formerly Solicitor of the United States Department 
of Labor, in his book Labor and the Law (1946, p. 418), has said: 

“Now labor unionism is a frankly monopolistic and anticompetitive institution, 
even if its major undertakings have been carried on and justified in the name of 
competition. This has been competition to suppress or combat competition, 
exactly as it always used to be in big business.” 

In this same regard Dr. Charles E. Lindblom, professor of economics, Yale 
University, has charged that: 

“Except for ‘natural’ monopolies whose price making power has come to be 
restricted by public utility regulation, no monopoly of an important commodity 
or service has matched the union in its ability to escape the limitations imposed 
upon it in the market.” 

Numerous other statements by some of the country’s most prominent econo- 
mists, not associated with either labor or management, lend support to the 
proposition that labor power like corporate power must be subject to control 
for the protection of the public welfare and that “the time is past when the 
economist who wishes to be friendly to organized labor and critical of monopoly 
at the same time does not at least have something to explain.” 

It is idle, of course, to speculate today on the correctness of the decisions from 
Hatters to Hutcheson. It is equally fruitless to inquire whether the Supreme 
Court accurately divined the congressional purpose in the Clayton and Norris- 
LaGuardia Acts, which we are now commanded to read in harmonizing text 
with the Sherman Act. The fact remains that by these decisions, despite the 
Court’s recognition in Alien Bradley that many union activities “may restrain 
trade in and of themselves,” labor organizations were granted a monopoly power 
unequalled in any other segment of our economy. 

The concentration of this economic power, to borrow from Mr. Justice Cardozo, 
creates “an opportunity for abuse which is not to be ignored.” U. 8S. v. Swift 
é Co. (286 U. S. 106). This concentration of power in the hands of a few has 
also led to a general agreement that organized labor is one of the strongest 
economic forces existing in the United States today. If citation be needed, 
mere reference to the many recent nationwide rail, coal, and steel strikes will 
demonstrate not only that monopoly power is possessed by some international 
labor organizations but also that such power is exercised for the purpose and 
with the effect of restraining, impeding, and preventing commerce. 

This monopoly power is exercised, it should be stressed, by the international 
organization—a combination of unions—not by the local unions which are pri- 
marily concerned with negotiating mutually satisfactory terms and conditions 
of employment with an employer. It is achieved partly by constitutional pro- 
visions similar to article XVII of the United Steelworkers of America (CIO), 
which provides: 





ANTITRUST AND MONOPOLY PROBLEMS LS11 


“Section 1. The internationai union shall be the contracting party in all col- 
lective-bargaining agreements and all such agreements shall be signed by the 
international officers. * * *” 

As an indication of the effectiveness of such constitutional provisions, take 
the case of a small plant, Marvel Industries, which bargained with a local union 
and reached agreement calling for substantial wage increases. The contract 
was signed by the company, the bargaining committee, and the international 
representatives assigned to the case, then ratified by the employees. About a 
month after it was put into effect, the international union returned the contract, 
stating it must be redrafted to comply with requirements of international union 
policy and ordered a strike to enforce the increased demands. After 4 weeks 
the company, to save its business, capitulated to the international union ( House 
labor hearings, 1953, pt. 6, p. 1886). 

As indicated, it is the combination of labor organizations acting as a national 
or international union which poses antitrust analogies and which requires anti- 
trust remedies and limitation. It is elementary that business concerns, acting 
alone, may lawfully do many things which if done in combination or concert would 
bring down the wrath of antitrust. No one would deny, for example, the clear 
right of an individual steel producer, acting independently, to curtail production 
or raise or lower prices for economic reasons, By the same token, no one would 
deny the right of the employees of an individual employer to strike, as a union, 
for more favorable working conditions. To repeat, it is when unions combine 
or agree or conspire together to take joint action, as in the recent nationwide 
strikes, that the antitrust philosophy against the exercise of monopoly power 
should apply. Certainly there can be no doubt today that the exercise of such 
monopoly power as has been witnessed in recent years is at least as damaging, 
if not more so, than the same tacties if undertaken by business organizations 
through combinations or conspiracy. Yet the one is prohibited while the other 
is freed of restraint and in fact encouraged. 

An antitrust approach to the problein of labor monopoly need not necessarily 
attempt to itemize particular activities and conduct which should be considered 
violations of antitrust law. Rather the problem should be attacked at its roots— 
the power and dominance of the national or international union over its local 
constituents. 

Normally it is not the activities of an isolated local union dealing with one 
or more employers in a community which raises antitrust analogies; it is the 
combination, conspiracy, or agreement between several or all locals of an inter- 
national union which result in actions adversely and unreasonably affecting 
the economy. 

It should constantly be borne in mind that the antitrust laws are the laws of 
free commerce and trade: and that the labor laws are simply that, i. e. laws which 
are designed to establish the ground rules for the conduct of negotiations between 
employers and their employees for the single broad purpose of reaching an 
agreement on terms and conditions of employment. Thus it is entirely proper 
and appropriate for specific practices by labor organizations to be dealt with in 
the law of labor-management relations as a means to bring about a better 
atmosphere in which to conduct the negotiations looking toward mutually satis- 
factory agreement. Such specification of unwarranted labor conduct would be 
to the law of labor relations what the Clayton, Robinson-Patman, and Federal 
Trade Commission Acts are to the basic antitrust law. In other words the 
specific would complement the general in the public interest. 

The broad philosophy of the Sherman Act, however, should and must deal 
with monopoly power, whether it be manifested in combinations of employers 
or in combinations of unions, since in either instance it is the free economy of 
the Nation, not merely relations between employers and employees which is 
threatened or adversely affected. Accordingly an approach to the problem of 
union monopoly power should be based on the philosophy of the Sherman Act. 

This need not necessarily be accomplished, however, by attempting to apply its 
present provisions through appropriate amendments to the Clayton and Norris- 
LaGuardia Acts. Rather a new section or sections should be added to the 
Sherman Act. These should be so designed as to deal directly with the monopoly 
power of national or international unions. To use traditional antitrust language, 
for example, the proposed new provisions could embrace contracts, combinations, 
or conspiracies between local unions, whether or not affiliated where the purpose 
or necessary affect thereof is unreasonably to impair, diminish, impede, obstruct, 
or prevent the production or movement of goods for or in interstate commerce. 

It may be contended that a Sherman Act approach to the problem, along 
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the lines suggested above, would break up international and national unions. 
The short answer to that argument is that strong national unions existed prior 
to adoption of the nationwide stoppage techniques. 

International unions are not unlike the modern business or trade association 
in structure. Moreover many of their present practices, and the “congressionally 
permitted” restraints imposed by them (see Allen Bradley decision, supra), 
are not unlike methods which some trade associations adopted in the early days 
of their growth. When trade associations engaged in monopolistic activities, the 
Sherman Act was not used to compel disbandment but to eliminate monopoly 
practices. This policy is consistent with our national traditions; it should guide 
us in dealing with the monopoly power of organized labor. 

Respectfully submitted. 

LAW DEPARTMENT, NATIONAL ASSOCIATION 
OF MANUFACTURERS, 
LaMBert H. MILLER, General Counsel. 
Harvey M. Crow, 
Associate General Counsel. 
Epwakp T. WHITEHEAD, 
Assistant Counsel. 

The CHatrmMan. Counsel wishes to ask you about those figures I 
was asking about. 

Mr. Materz. I noticed one of your tables, Mr. Bunting, directly 
following page 32, entitled “How Americans Earn Their Living” 
which appears to be based on the period 1940-47. 

Do you have any more recent figures? Do you have any figures for 
the period 1948-54? 

Mr. Bunttne. I do not believe we have in that particular break- 
down. We have in manufacturing. 

Mr. Haceporn. You are referring to the—— 

Mr. Maerz. The table on page 33. 

Mr. Haceporn. The effect of mergers on company growth? 

Mr. Materz. No; How Americans Earn Their Living. 

Mr. Haceporn. The first chart ? 

Mr. Maerz. The first chart; that is correct. 

Mr. Haceporn. That does not refer to any time period. That refers 
to a cross section of time which happens to be March 1951. 

The reason for choosing that date is that the figures necessary for 
compiling this chart were published as of that date, and have not 
been brought up to date by the Department of Commerce. 

The Cuarrman. Mr. Bunting, I would like to just ask 1 or 2 ques- 
tions, and in asking those questions I want you to understand that I 
am not opposed to mergers as such, per se. It may be, as you indicated, 
that good and sufficient reasons exist for some of the mergers. 

But I am concerned with, and I am sure you are, the general trend of 
mergers and the general trend of concentration, and whether there is 
undue concentration or whether present is working for the good of 
oureconomy. That is what concerns me. 

We have received testimony here before this committee quite con- 
trary to your viewpoint. 

For example, you state at page 18 of your statement that during 
World War IT smaller corporations grew faster than the large ones. 

Do you know whether this is still true in the period 1947-55? Did 
smaller corporations continue to grow faster than the large ones in 
that period? After we get your answer I am going to have read into 
the record a report of the Senate Small Business Committee of March 
1955, which seems to negate the allegation about the growth of smaller 
business. 
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That report indicates that it was largely large business and large 
entities that grew faster than the smaller ones. In the meanwhile we 
will get your answer to that. 

Mr. Buntine. We asked the Department of Commerce if they had 
brought the same figures up to date since 1947, and found that they 
had not. All we have to offer is the analysis they made. 

The Cuatrman. I would like to read and have made part of the rec- 
ord portions of the report of the Senate Small Business Committee on 
that score. 

Mr. Materz. The statements are found at page 2 of the Senate Small 
Busines Committee Report 129 issued on March 30, 1955: 


Whether measured by percentage of stockholders’ equity or by percentage of 
dollars of sales, the profits of smaller manufacturing corporations, after taxes, 
have shrunk since 1952 while, with few exceptions, the profits of the largest 
corporations have increased. 

For example, as a percentage of stockholders’ equity, the profits of the smallest 
manufacturing size group companies with total assets under $250,000 stood at 
an anual rate of 10.6 percent after taxes for the first 6 months of 1952. During 
that period there was only a slight spread between the smallest size group and 
the largest group having assets in excess of $100 million. 

The profit rate for this largest group as a percentage of stockholders’ equity 
was 11.3 percent after taxes. By mid-1954, however, no such affinity of profit 
between small and large was evident. In fact, a forbidding disparity appeared. 

For the first half of 1954, profits for the smaller size companies dwindled to 
4.1 percent for a shrinkage amounting to 61.4 percent. No such blow, befell the 
largest group of corporations. Instead of declining during the first 6 months of 
1954, the profit rate for the giant corporations actually increased from the 11.3 
percent of 1952 to 12 percent, a 6.1-percent rise. 

Profits as a percentage of dollar sales present a similar picture for the first 
6 months of 1952 compared with the first half of 1954. On this basis the smallest 
groups’ moneymaking ability declined 60.9 percent while the biggest corporations 
showed an increase of 10.5 percent. In addition the smallest manufacturers’ 
share of the total sales has drifted downward from 19 percent in 1947 to 14 per- 
cent in 1953, a trend which, if unchecked, can easily assume alarming sig- 
nificance. 

These and other factors strongly suggest to your committee that there are 
obscure complex and underlying forces at work within our economy that are 
inimical to the future of small independent enterprise. To discover and correct 
these causes of the mounting disadvantages facing a small businessman should 
be a major concern of all who want to see preserved the vigor of our free-enter- 
prise system. 

It is the hope of your committee that to an ever-increasing extent the Small 
Business Administration will assume the role of bellwether among our execu- 
tive agencies in what should take the shape of a concerted administrative attack 
on those elements of our economy which are hostile to the ease of entry of new 
businesses and to the growth of existing independent enterprises. 

Your committee has long been deeply disturbed over the multiplying evidences 
of concentration of economic power in the managements of a relatively few huge 
cornorations— 


and so on. 

Mr. Buntine. Mr. Chairman, Mr. Hagedorn says he has some in- 
formation on that which he would like to present. 

Mr. Haceporn. If I may make a comment on that, we have seen a 
number of comparisons of that type. They appear, I believe, in the 
reports of the Small Business Administration, also, as well as in this 
Senate document, and there is a statistical technicality involved there 
that I think should get some comment. It has led to some fallacious 
reasoning. 

In these comparisons what is done is to take the compilations pre- 
pared by the Federal Trade Commission and the Securities and Ex- 
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change Commission, and to compare the growth in various quantities 
from the balance sheets or from the income statements for corpora- 
tions of different size groups. The FTC-SEC, in compiling these 
figures, give balance sheets and profit statements that are broken down 
into a number of size groups. They will show all corporations with 
assets below $250,000, and $250,000 to $500,000, and so forth up the 
line. 

Now, if you compare the growth of any quantity within one of these 
size groups over a number of years, you are not comparing the growth 
of a fixed group of corporations, because those size groups themselves 
are a shifting group of corporations. You constantly have a corpora- 
tion growing out of one size group into the next size group. Well, that 
leads to a peculiar result in the statistics. 

For example, if you make the break at $1 million which, I believe, 
the Small Business Administration has done in its reports, and com- 
pare the total assets in, say, 1946 and 1954, of all corporations with 
assets of less than $1 million you have a down-bias for that lower 
group because that has been a period when individual corporations 
were growing, and many of them have grown over that boundary line. 

Many of those that were below $1 million in assets, now have be- 
come over $1 million, so that they are now classified in the higher 
size category, with the result that you get a downward bias in your 
total. 

The very fact that these corporations, these smaller corporations, 
have been growing, means that many of them have been graduating 
over the line and, therefore, depleting the total, so that the relative 
decline in that total is rather an indication of the growth of the smaller 
corporations ; whereas, on the other side, the corporations, if you take 
the boundary line at $1 million, the larger corporations, the increase 
in that is not the increase in the total assets or whatever quantity you 
are comparing of all corporations that had more than $1 million in 
assets in 1946; that total has been increased by the whole amount of 
the assets of the corporations that happened to cross the line during 
that period. So you get an upward bias in the upper-size groups and 
a downward bias in the lower-size groups, and we think that that is 
what the comparisons that you mentioned indicate rather than the 
fact that the smaller corporations have not been growing as fast as 
the larger ones. 

Mr. Materz. Well, you have indicated that there have been statis- 
tical studies since 1947. Why did you limit your discussion to the 
period prior to 1947 in support of your thesis that small corporations 
are growing faster than large corporations? 

Mr. Bunrtinc. T think I can answer that, because we made the 
same point now that we made 6 years ago, and that is that many 
people in this country were firmly convinced that smaller businesses 
were penalized and bigger businesses grew outlandishly during 
World War II. That story is still around. We run into it, you run 
into it, all of the time. 

Now it still needs correction, it needs understanding; and the De- 
partment of Commerce in 1947 made a study of what actually hap- 
pened, and we use the Department of Commerce study in the 
presentation which I made here 6 years ago. 

The Cuatrman. Of course, it all depends on what you mean b 
small business, and I am going to come to that in a moment; but 
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should like to address myself to your assistant, I have forgotten his 
name. 

Mr. Buntine. Hagedorn. 

The CuarrMan. Your statement emphasizes the fact that there 
has not been a great trend toward merger among the larger entities. 

I direct your “attention to the Federal Trade Commission merger 
report showing that of the mergers which occurred not in 1947, not 
in 1948, not in 1949, but the mergers which occurred from the period 
January 1, 1950, to July 31, 1954, of an estimated 2,091 recorded 
acquisitions—I am reading from the Federal Trade Commission 
report—in approximately 476 instances the acquiring companies are 
known to have assets of $50 million or more. 

To go on with the statement, “and in approximately 532 in- 
stances the acquiring company is known to have had assets of be- 
tween $10 million and $50 million.” Thus companies valued at not 
less than $10 million appear to have made nearly half the recorded 
acquisitions. 

Further, on page 39 of that report it says that an estimated 182 
acquired properties are known to have had a value of $5 million or 
more. 

Now, apparently in many of these instances strong, healthy inde- 
pendent competing organizations have been eliminated from the 
market as a result of these mergers. What is your comment on that? 

Mr. Buntine. That was directed to Mr. Hagedorn. 

Mr. Haceporn. Well, sir, there are always, of course, a certain 
number of mergers going on in the economy. 

We have reproduced as the last chart in Mr. Bunting’s testimony 
the chart from the Federal Trade Commission’s report ~ showing the 
number of mergers each year in manufacturing and mining, carry- 
ing the record back to 1919. 

It is interesting to note 

The CHarrman. I am limiting my figures from 1950, January 1, 
1950, to July 31, 1954, 

Mr. Haceporn. If you will look at this chart, sir, you will find 
that there has been a rise in mergers during about the last 5 years. 
but that rise has carried the annual number of mergers to about 400 
cases, slightly less than 400 cases, in 1954, which is not a startling 
or exceptionally high figure as compared with previous periods. 

The Cuamman. What about the Federal Trade Commission re- 
port which indicates that these large entities are merging, with the 
resultant elimination of strong, healthy competition? 

Mr. Haceporn. Well, sir, we have not been able to find the Federal 
Trade Commission report having any systematic analysis 

The Cuamman. You have not been able to find it? 

Mr. Haceporn. We have the report. We have not been able to 
find in the report a systematic analysis of the growth in assets of 
large corporations due to mergers as compared to the growth in assets 
of small corporations. 

A systematic study of that type was done for the 1940 to 1947 
period by the division of research of the Harvard Business School. 
One of the results of that study appears in the charts I have just 
been speaking about. 

The CHarrman. Are you taking the position we should not be 
concerned about figures given to us by the Federal Trade Com- 
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mission? They are rather emphatic in the report that large entities 
are merging, and that gives us considerable concern. 

If there were a lot of small businesses merging, I would not be so 
concerned, but when we have these huge entities developing from 
these mergers, well, I am frankly very much worried about it. 

I would like to know whether my worry is on good ground or not 
on good ground. 

Mr. Haceporn. Well, sir, the statistics we have for studying these 
problems are limited quite severely, as you know. We have to draw 
the best conclusions we can 

The CuatrMan. Here isa study that was made by a reputable agency 
of the Government. Let me give you another angle on it. I think 
in your statement, Mr. Bunting, you attribute mergers that have 
occurred in recent years to three factors, and very properly so, and 
vou make this statement: First, you say there have been the rescue 
of companies from bankruptcy, and I would be the last man to com- 
plain about such rescue. 

Secondly, you speak of the inability of some companies to raise 
capital for expansion or improvement of their facilities, and I am 
in accord with you on that. If that is the case, and a company needs 
additional capital, the only way it can reasonably get it by merging, 
I would say, go ahead. 

Thirdly, you speak of the impact of taxes, and I am in thorough 
accord with you that taxes are one of the motives that inspire these 
mergers. 

But again I would like to have you turn to the Federal Trade 
Commission report on mergers, and you see on pages 48 and 57, that 
in 2 out of 5 mergers, 2 out of 5, the real reason was that the acquir- 
ing company obtained additional capacity to supply a market already 
served by the acquirer. In other words, the merger was consummated 
in order to eliminate competition ; that is, in 2 out of every 5 mergers. 

This Federal Trade Commission study also shows that in 1 out 
of 3 mergers a company was eliminated that was at least a potential 
competitor, both as a buyer and a seller to the acquiring company. 

My question, therefore, would be why your statement contains no 
discussion relative to these additional considerations which prompt 
mergers, namely, the elimination of competition. 

You did state that you are in favor of the antitrust laws and would 
seek to maintain competition. 

Mr. Buntrne. Mr. Chairman, the atmosphere in which competition 
can thrive, that is our policy. 

May I answer your question by saying that some excellent studies 
of merger motivations have been made by other people than the 
Federal Trade Commission. 

In the first place, I would seriously question some of the conclu- 
sions, statistical conclusions, they arrive at by saying that 2 out of 5 
were due to any one outstanding specific thing like the addition to 
capacity, because always there are many other considerations. 

Now, the classical concepts of mergers over a period of time, of the 
impelling reasons for mergers, are somewhat different from some of 
the things which are currently the problems or the motives for mergers. 

For instance, over a period of time, mergers have been made for the 
purpose of expanding operations, that is one of the points made by the 
Federal Trade Commission ; to achieve economies of larger scale opera- 
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tion, that is a second—that is one of the most frequent causes of 
mergers, by the way; to provide entrance to new markets by merging 
with a firm which either supplemented or dovetailed in its distribu- 
tion; to meet competition more effectively ; the favorable purchase of 
a bankrupt company or a company about to become bankrupt; efforts 
to control markets. 

Those have been some of the past causes of mergers, no question in 
the world about that. 

And promoters’ profits have had a considerable part in mergers of 
the past, let us not ever forget that. I can remember the twenties, as 
I am sure you can, Mr. Chairman, when we saw on every hand some 
of the things going on. 

Now, just recently Business Week had a study—either Business 
Week or Dave Lawrence’s magazine, I have forgotten which—of the 
relationship between the number of mergers in the country and the 
increase in stock market activity; the expanding price for securities 
seems to have some relationship, according to that study, to mergers. 
But I would like to point out some of the basic 

The CuatirMAN. You mean 

Mr. Buntine. As there is more of a market for securities there are 
more opportunities to distribute securities as a result. 

The CuatrMAN. So that the book value may be higher than the 
market value and in order to get the high price for their security, they 
merge with 

Mr. Bunt1ne. Not necessarily. It creates a market for the securi- 
ties of the merged firm ; that is the way it goes. 

Many of the current reasons for mergers—and they have always 
been in the picture, too, but they are disregarded many times, particu- 
larly in the smaller and medium-sized field—is the desire of owners 
and operators to retire, or the loss of key management by death and, 
believe me, that is an important reason many times; to reduce the 
management load on key executives, by a desire on the part of some 
corporate executives to become connected with larger companies, give 
them a little aggrandizement ; by internal dissension among the people 
operating a business; by the impact of inheritance taxes upon estates, 
and by capitalizing contributions of owner-management, by turning 
them into cash. 

Now, those are all parts of the merger problem, and for the Federal 
Trade Commission to oversimplify this by attempting to reduce these 
things to bald statistics, we do not believe has validity that entitles it 
to the consideration which this committee apparently is giving to it. 

The CHamman. Well, the Federal Trade Commission does not 
negate your conclusions, as you announced them, reasons for mergers. 
They embrace those reasons also; but in addition they indicate that 
two out of every five mergers had as a reason for merging the elimi- 
nation of competition. 

Now, of course, we have to place reliance and faith in the Federal 
Trade Commission’s reports. 

If you have any way by which you can contradict successfully 
those reports, we should like to have a statement from you, not a mere 
conclusion of the type you have given to us this morning. 

Mr. Buntinea. We will be glad to give it to you. 

The CHatrmMan. Because I am sure you have confidence in the 
Federal Trade Commission; have you not? 

63478—55—pt. 281 
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Mr. Buntrna. I have confidence in all phases and pieces of our 
Government, but I have not confidence in some of the statistical tricks 
which some of the people have used at times in the past. 

The CHarmman. I do not think the Federal Trade Commission 
wants to use any trickery, do they ? 

Mr. Buntina. I would not agree with you as to some past activities ; 
Iam not certain what they are doing right now. 

The Cuairman. If there is any trickery, we would like to know it. 

Mr. Buntino. That is right. 

The CHarrman. And we would like to place the blame where it 
belongs. 

Mr. Buntine. That is right. 

The CHairMAN. But in many years I have known the Trade Com- 
mission, their statistics have been fair, and I think the men who are 
styled statisticians there are honorable men. They have no axes to 
grind, I am sure. 

Mr. Buntine. The point I am making, Mr. Chairman, is that they 
endeavor, as many people frequently do, to reduce conclusions, philo- 
sophical conclusions, to statistical facts, and that is a hard thing to 
do because they are always intertwined with many other things. 

The Cuairman. And that includes the statisticians of the National 
Association of Manufacturers. 

Mr. Buntine. Perhaps we are influenced in some of our philosophy 
all the time, as are people who have a different philosophy. We will 
make the best case for the things we believe in many times. 

The CHairMAN. I agree with you. Man carries with him what he 
brings, his whole tradition, his history, and his whole environment. 

Mr. Bountine. That is right. 

The Cuamrman. And his everyday practices are bound to influence 
his judgments, and sometimes they will try to get up statistics to fit 
those judgments. 

That being the case, it is interesting to note something of the com- 
plexion of the National Association of Manufacturers. You would 
not mind my placing in the record some figures in that regard ? 

Mr. Buniine. Not a bit. 

The Catan. I had the economist of the committee, Dr. Kreps, 
make some study in that regard, and he came up with the following: 
Jn 1948 the National Association of Manufacturers had about 17,000 
member firms which, while less than 8 percent of all manufacturing 
firms in the United States, employed roughly half of all industrial 
workers, and produced half of all industrial output. 

Among the members of the National Association of Manufacturers, 
125 huge corporations in the period from 1933 to 1946 held 63 percent 
of all directorships, 88 percent of the executive committee member- 
ships, and 79 percent of the finance committee memberships. 

Your annual dues, I understand, range from $50 to $10,000 per 
member, depending upon corporate net worth. 

Of course, if we are going to make the claim that there are some 
statisticians and gentlemen in the Federal Trade Commission who 
may be influenced by the work they do, by their past and by their tra- 
ditions, I think we must, with equal cogency, say that those facts 
and figures that I have enumerated are bound to have some influence 
upon the conclusions enunciated by representatives of the National 
Association of Manufacturers. 
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Mr. Buntine. Would you like my comment, Mr. Chairman? 

The Cuarrman. Certainly, I would be glad to have it. This isall in 
a friendly spirit. 

Mr. Bunting. The first figure you gave was on the membership at 
what year? 

The Cuarrman. 1948. 

Mr. Bunting. And what was the figure? 

The Cuatmrman. In 1948 the National Association of Manufacturers 
had about 17,000 member firms which, while less than 8 percent of all 
manufacturing firms in the United States, emploved roughly half of 
all industrial workers, and produced half of all industrial output. 

Mr. Buntine. Well, that illustrates one of the things that I am 
alwavs kicking about. They grab a figure from somewhere and start 
out with it, and then everything else is based on that. 

Our membership in 1948 was less than it was in 1949, the year I 
appeared before this committee. Our membership in 1949 was 14,958, 
and at April 30 this year it was 19,975. 

Now, our membership as of April 30, 1955, is composed of 47 per- 
cent of members who employ from 1 to 99 employees each; 37 percent 
of our members employ from 100 to 500 employees each; that makes 
84 percent of our members who employ less than 500 workers. 

Sixteen percent employ more than 500 workers. 

Now, as to domination, in the present 1955 board of directors, 5 
companies are represented on the board who have less than 50 em- 
ployees, 7 companies with 51 to 100 employees; 21 companies with 
101 to 250 employees; 17 companies with 251 to 500 employees. That 
is a total of 50 or 30.5 percent of our board membership in the small 
category. 

In the medium-sized firms, 11 companies have from 501 to 750 em- 
ployees; 11 firms from 751 to 1,000; and 49 firms from 1,001 to 5,000; 
making 43.3 percent in the medium-sized class. 

Sixteen firms are represented on our board by companies employing 
from 5,001 to 10,000 employees, and 27 firms of over 10,000 employees, 
making a total in the large category of 26.2 percent. 

So, on the present board of directors of this organization, 30.5 per- 
cent are small-sized firms, 43.3 percent medium-sized, and 26.2 are 
large-sized. 

The Cuarrman. These figures are up to date? 

Mr. Buntinea. April 30, 1955. 

The CuairmMan. The original statement you submitted did not have 
figures up to date; they only ran to 1947. 

Mr. Buntinc. What statement? 

The CuarrMan. Your prepared statement. 

Mr. Bunttne. This is the exact figure here. The April 30 figure 
is 19,975. 

The Cuarmman. I am glad to get this additional information. 

Mr. Buntine. Yes, sir. 

The Cuarrman. We were judging more or less by the figures that 
you originally submitted, which only goes to 1947. 

Mr. Maerz. That is to say, the figures you have presented, Mr. 
Bunting, on pages 17 and 18 in your prepared statement go only up 
to 1948, the figures of industrial concentration, particularly. The 
committee would Spprociats your supplying it with up-to-date in- 
formation as to trends since 1948. 
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Mr. Buntina. Well, there are no figures on NAM membership on 
pages 17 and 18. 

Mr. Materz. No; we are not now talking about NAM membership; 
we are talking about 

Mr. Haceporn. May I make a comment? 

Mr. Maerz. Please do. 

Mr. Haceporn. Duplicating the study of the Department of Com- 
merce comparing the 200 largest corporations with 800 smaller cor- 
porations would require a selection of a sample of 800 or whatever 
number you wanted. 

As Congressman Celler has pointed out, every man is influenced 
by his background, and since the results of that are going to be de- 
termined by the selection of a sample, we would like to see some neutral 
body make a study of that kind. We would be very glad to see, for 
example, the Small Business Administration 

The CuatrMan. Do you think we are not neutral here? 

Mr. Hageporn. I am sure you are, sir. I did not mean to imply 
that you were not. 

The CHarmmMan. Weare trying to get the facts. We are hearing all 
sides. We hear from business and labor, agriculture. 

Mr. Haceporn. Perhaps your staff, sir, could make such a study 
selecting 2 samples, 1 of large corporations and 1 of small corpora- 
tions. They have to be two fixed samples, to get around that diffi- 
culty that is involved in the FTC-SEC financial reports. 

The Cuatrman. It is always a vexatious question as to what is a 
large business and what is a small business. 

Mr. Buntine. Mr. Chairman, may I suggest, if your staff can do 
this job, you can get from the Department of Commerce what nobody 
else could get, that is, the names of those 800 firms and the names of 
the 200, and why don’t you bring them up to date? That would make 
a study that will answer many of the questions which must be in your 
mind. 

The Crarrman. I wish you would help us get more appropriations 
so that we can get an adequate staff to do that. That is a terrific 
job. 

Mr. Buntina. Well, to whatever extent we can help with the staff 
we have we will be glad to do it, but we are in a position where that 
type of information on individual companies could not be disclosed 
tous. We would not want to have to. 

The Cuatrman. As I said before, the question of what is a small 
business and what is a large business is always a difficult one. 

In that connection, I am going to read into the record a letter 
which I sent to the president and publisher of The New York Times 
under date of May 16, 1955. I said: 

You quite correctly point out in your editorial entitled “Not All Giants” that 
all of us need constantly to reexamine our preconceptions particularly when 
interpreting statistics. You ask, “What about those giant corporations which 
are supposed to have swallowed up most of the little businesses in the Nation?” 
And by way of reassurance you cite as evidence that “at the turn of the century 
there were approximately 21 nonfarm business enterprises for each 1,000 persons; 
by the middle of the century the ratio had risen to 27 per 1,000.” 

Had you examined the excellent scientific articles in the Survey of Current 
Business on which ultimately your editorial was based, you would have noted 


that their definition of a “nonfarm business enterprise” includes all enterprises 
in operation that have a separate legal existence even though they are wholly 
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owned subsidiaries of other concerns. In 1945, for example, there were 103 
subsidiaries of the United States Steel Corp. listed as “nonfarm business enter- 
prises,” many employing labor and reporting income to the Bureau of Internal 
Revenue Service. There were 284 such subsidiaries of the Standard Oil Co. 
of New Jersey. So long as the legal entities, whether for customer good will, 
tax, or other purposes, remain consolidated or merged, the statistical number 
of nonfarm business enter}.rises is not diminished even though their plants 
are demolished. 

In passing, you are no doubt well aware of the fact that many corporations 
were formed in recent years with but a transient (frequently tax-generated) 
existence. Thus individual motion pictures have been incorporated to provide 
their producers and actors the legal benefits of the lower capital-gains tax. Cor- 
porate spinoffs, partnerships that include babies 1 year of age, incorporated 
welfare funds of trade unions, churches, and the like have also tended to inflate 
somewhat the number of “nonfarm business enterprises.” Standard Oil or 
other similarly operated filling stations, because they are legally owned by indi- 
viduals, are likewise blithely included among the number of “free enterprises” 
although scores of them have recently flocked to Washington to testify bitterly 
about their conditions of leasehold. Need I point further to the thousands of 
satellite suppliers in the automobile, electrical manufacturing, and other indus- 
tries, and the score of other methods whereby giants via minority stock owneér- 
ship, dealerships, and the like cluster aggregates of small firms around them. 
Statistics, like loaded guns, should always be handled with care. 

Finally, ought you not to ponder how the ratios you so heavily rely on are 
affected by the fact that agricultural enterprises are excluded? As you know, 
agriculture has declined in relative importance. The number of employed (in- 
cluding family workers) has gone down from over 13.5 million in 1910 to a figure 
of 8,600,000 in 1953. The farmer’s share of the national income “pie” diminished 
from about 16 percent in 1910 to less than half that much in 1952. Further- 
more, the number of business enterprises in an economy depends on the fraction 
of its goods that exchange for money. The larger the percent of goods that are 
bought and sold, the more enterprises. Many services rendered in the home in 
1900 are now done by bakers, dairies, soapmakers, canners, hairdressers, 
laundries, restaurants, and so on. In view of the substantial increase in the 
pecuniary, nonagricultural segment of the economy, does the shift in the ratie 
from 21 per 1,000 in 1900 to 27 per 1,000 inhabitants today mean what you think 
it does? 


That letter was published in the New York Times, and it indicates, 
as you say, the care with which we must examine some of these sta- 
tistics, regardless of their origin. 

But the number of independent, so-called small-business enterprises 
in this country, has been greatly exaggerated, and these figures do not 
take into consideration the factors that I outline in that letter. 

Mr. Buntine. Mr. Chairman, may I comment on that? 

The CHAtrman. Certainly. 

Mr. Buntine. Because there again is some confusion in statistics 
which I would like tocomment upon. In 1900, we had 2.3 corporations 
per 1,000 of population: and 19.3 unincorporated enterprises per 1,000 
of population, or a total of 21.6 so-called business enterprises per 1,000 
of population. That included unincorporated and incorporated busi- 
nesses. 

Now, the Department of Commerce calls everybody a firm whether 
it is a branch of a big outfit or what. So here is what happened: The 
number of corporations went up from 1900 2.3 per 1,000 in 1900 to 
3.4 per 1,000 in 1955, January 1. The unincorporated enterprises in 
the country went up from 19.3 per 1,000 in 1900 to 22.1 in 1955, Jan- 
uary 1; the total from 21.6 per 1,000 to 25.5. Now we have both the 
corporations and unincorporated enterprises in our calculations for 
1900, 21.6 per 1,000, and deduct all of the corporations in 1955 

The CrarrmMaAn. Have you got any concomitant figures as to the 
assets of those corporations ? 
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Mr. Buntine. Let’s just deduct all of the corporations from 1955 
combined figures, 3.4 from 25.5 and you have 22.1 businesses per 1,000 
of population against 21.6 in 1900, if you take all of the 1955 corpora- 
tions clear out of the picture. 

The CuHarrman. Let’s get another angle on that. In 1909—these 
are Department of Commerce figures in 1909—the hundred largest 
corporations had $8,200 million worth of assets. In 1949, the 100 
largest corporations had $49 billion of assets. You see a considerable 
concentration there in a hundred largest corporations in those years. 

Mr. Buntina. If you want to use comparative statistics, then let’s 
take the cost of running the Federal Government or our national debt 
of 1909 compared to 1955. 

The Cuarrman. That’s right. 

Mr. Buntina. In 1909 was the first year that the Federal Govern- 
ment had a budget of a billion dollars, 1909. Now you know what it 
is now. I don’t know—I don’t think we had any Federal debt in 1909. 

‘The Cuarrman. Then of course the conclusion is inescapable that 
big business has grown as the Government has grown. 

Mr. Buntina. Not in proportion. It has not grown as fast. 

The CHarrman. What you say is true, that the Government has 
grown, and I give you figures of the hundred largest corporations 
growing from 8.2 to 49 billion. Apparently big business has kept pace 
with big Government. 

Mr. Buntrne. Well, you see—— 

The CHatrmMaNn. I wonder whether that is a good trend or otherwise? 

Mr. Buntine. The total population of the United States in 1910 
was 91,100,000. Today, what is it, 164 million, isn’t that about it? 

The CHarrMAN. 165 million. 

Mr. Buntina. 165 million; but as our population grew, our indus- 
trial ingenuity and technology grew and our standard of living out- 
grew our population increase, and so we have had to provide many 
bigger operations in order to take care of our increased consuming 
power of the people of the United States in addition to the population 
increase of the United States. 

The CuHarrman. Our population did not grow in proportion. 

Mr Buntrne. I think we can submit a statement as to the relation- 
ship between the growth in the economy—lI don’t happen to have those 
figures instantly available between 1909 and 1955, which will have 
some very comparable statistics to lean upon for it. 

(The supplementary statement follows :) 


SUPPLEMENTARY NOTE TO STATEMENT OF EARL BUNTING, HONORARY VICE PRESIDENT, 
NATIONAL ASSOCIATION OF MANUFACTURERS ON GROWTH IN ASSETS OF 100 LARGEST 
INDUSTRIAL CORPORATIONS, 1909-48 


In the course of Mr. Bunting’s appearance before che subcommittee on June 
6, 1955, the chairman quoted certain statistics on the growth since 1909 of the 100 
largest industrial corporations. He pointed out that the increase (from $8.2 
billion in 1909 to $49 billion in 1948) was much greater, proportionately, than 
the increase in population. He wondered whether that growth “is a good trend 
or otherwise.” Mr. Bunting offered to supply additional information on that 
point. 

Since the dollar deteriorated considerably in value between 1909 and 1948 a 
comparison of the growth in any dollar aggregate between those 2 years with 
the growth in population would be misleading. Moreover, even when the decline 
in the value of the dollar is taken into account, we must still recall that the 
economy has grown faster than population. That is simply to say that we have 
done somewhat better than merely to keep up with our increase in numbers. 
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A relevant comparison would be between the increase in assets of large com- 
panies and the increase in dollar totals reflecting the growth of the economy 
generally. The most comprehensive dollar measurement of economic activity 
is the gross national product. It is compared below with the figures quoted by 
the chairman of the subcommittee: 





Percent 
increase 


. Total assets of 100 largest industrial corporations. - 
. Gross national product 








Sources: 1. Brookings Institution; Big Enterprise in a Competitive System, by A. D. H. Kaplan, pp. 
146 and 154. 2. Figure for 1909 from Senate Committee Print No. 4, 79th Cong., Ist sess., Basic Facts on 
Employment and Production, p. 12. Figure for 1948, United States Department of Commerce. 


Thus while the assets of the 100 largest corporations increased about 6 times, 
the dollar size of the whole economy, as measured by gross national product, 
increased 744 times. 

The CHarrman. I agree with you that our entities are bound to 
grow larger; it is a question of whether they are growing too large, 
that is the point. 

Mr. Buntinc. Who is to make the decision, then, Mr. Chairman, as 
to at what point you cease growing? 

The Cuarrman. If they would grow, I think, from within, I think 
we would dull the edge of our criticism. [But when the growth is 
from without, by way of acquiring strong, healthy competitors, then 
I think it is a sad commentary. There is where I think you and I 
might draw the line. I think you probably will agree with me on 
that; maybe you don’t. If they grow from within, I ‘couldn’t quarrel. 
But if they grow by acquiring and reaching out like a huge colossus, 
grabbing up y their competitors, destroying « competition, and thereby 
grow, then I am very much concerned. 

Mr. Buntina. Well, we had section 7 of the Clayton Act passed to 
deal with that problem—w hen was it, in 1915—the problem of mergers. 

The CHarrMan. In 1914 and it was amended by my act of 1950. 

Mr. Buntine. Yes; section 7. 

The Cuatrman. But there has been comparatively little activitw 
particularly under the second act. 

Mr. Buntine. Now, the Federal Trade Commission study in 1948, 
a good part of which had a pretty considerable influence on the think- 
ing that went into your amendment, to the amendment to section 7 
of the Clayton Act, in which they laid great emphasis upon the fact 
that 2,500 firms disappeared through mergers from 1940 to 1947. That 
was the FTC 1947 report, and that figure was quoted and kicked 
around here on the Hill all of the time that this section 7 was being 
discussed, its amendment was being discussed. 

They failed to call attention to the fact that from 1940 to 1946 the 
total number of businesses in the United States increased by 492,000, 
whereas 2,500 firms in that same period of time disappeared through 
the route of mergers and in the manufacturing field alone in those 7 
years the net increase in the number of manufacturing firms was 
86,000. Again, all of these things have relative values, Mr. Chairman. 
The FTC was disturbed, you were disturbed, everybody was dis- 
turbed about the fact that 2,500 firms in those 7 years had disappeared 
through the route of mergers, but they overlooked the fact that 492,400 





1824 ANTITRUST AND MONOPOLY PROBLEMS 


additional net increases to the total number of businesses in the United 
States came about during that same 7-year period, 

The CHarmman. Did you approve of the Celler Anti-Merger Act? 

Mr. Buntrinea. I approve of many of the basic philosophies involved 
because I can imagine certain types of mergers, I would not care to 
name them, that I don’t think would have public support at all, 
including my own as a part of the public. But I think that one of 
our problems is when we get a law passed in this country 

The CuHarrman. I did not quite get your answer, Mr. Bunting; 
forgive me if I did not get it, perhaps I did not hear it. 

Mr. Bunrtrna. I said I felt that the purpose, the purposes, of the 
amendment of section 7 of the Clayton Act probably would have 
widespread support among the public, that the types of mergers which 
I am sure you visualized as attempting to prohibit or at least subjecting 
to careful scrutiny, were the kind of mergers that would add greatly 
to concentration of economic power in this country. 

Now 

Mr. Maerz. Or that might. 

Mr. Buntine. Or that might. 

Now I say that as far as certain types of mergers may be concerned, 
and I ask not to name the types that I would have in mind, I would 
go right along with you. But it is the administration, interpretation 
and administration, of many of these most desirable Federal acts 
which cause the confusion. We have had a lot 

The CHatrman. In those cases that you criticize, do they tend to 
substantially lessen competition in any section of the country, those 
are the words of the act. 

Mr. Buntine. That’s right, sir. 

The CHatrMan. You agree that if there is 

Mr. Buntinea. The cases that I could describe you could easily—— 

The CHarrMan. You are in accord with the act? 

Mr. Buntinc. With the purposes of the act. 

The Cuairman. In other words, you are in accord with language 
of the act? 

Mr. Buntinc. Well, I am up to the point of its administration and 
there is where the problem comes in. We have the same problem, for 
instance, I would just like to throw this in here, which will probably 
explain the concern that is in businessmen’s minds: A survey of 73 
Supreme Court decisions, antitrust decisions, during the period 1938 
to 1952 shows that only 21 opinions were unanimous; there were dis- 
sents in 43 cases, and concurrences in 17. In 73 cases the lower Fed- 
eral courts were reversed 44 times. 

When you come to the interpretation and enforcement of antitrust 
legislation, that is what a businessman is up against. Lawyers sit 
around a table and he gets advice from every possible angle. 

The CuarrmMan. Don’t you have that in all phases of life in this 
country? You have cases decided in the lower courts which are re- 
versed in the higher courts, that is not uncommon in a democracy, the 
last say is the Supreme Court; until you get to the Supreme Court 
you may be on tenterhooks, there is no doubt about that. 

But let’s get back to the Celler Anti-Merger Act. I take it that you 
are in accord with its purpose and the only fault lies with its admin- 
istration # 
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Mr. Buntrine. No, I would say that I am—the purpose of prevent- 
ing combinations of economic power which are clearly restrictive as 
to maintenance of the freest possible competitive-enterprise system in 
this country that is the thing that I agree to. 

The Cuairman. You say the freest enterprise system ? 

Mr. Buntine. The freest, possible enterprise system. 

The Cuairman. The act does not say freest enterprise, it says if a 
merger accurs which may substantially lessen competition or tend to 
monopoly in any section of the country, in a city or State of the Na- 
tion, then it is covered by the statute. You said that that statute prob- 
ably deserved widespread support among the public. That is the 
purely democratic way of doing things; I don’t mean democratic in 
the partisan sense. We are a democracy. I take it then, from your 
statement, that you are not in accord with that act? 

Mr. Bunting. No. Let’s understand each other. 

I am personally opposed to anything which would weaken the freest 

ossible exercise of the competitive price system in this country, and 
T think I speak for the members of my organization when I say that. 

The Cuairman. Does that act impinge upon that concept? 

Mr. Buntine. The uncertainties of substantially lessening compe- 
tition in any geographical area—I don’t know that the word “geo- 
en, is in there—in the country, is the thing that leads to con- 

usion in the minds of businessmen. 

The CHairman. How would you put it? 

Mr. Buntinc. I dont know. But I do think that if businessmen 
had laws clearly spelled out which they could not possibly mistake, 
if the time were taken in the lawmaking process to put laws of that 
type on the books, that you would have a lot more enthusiastic sup- 
yort in the enforcement of those laws which were in clear violation of a 

efinite statute. 

The Cuairman. If we use the term that you have repeatedly used, 
freest competition, wouldn’t we be in the same boat ? 

Mr. Buntrinec. Well, I don’t think that is materially different from 
what your statement is. 

The CHarrman. You see, it all resolves itself into a question of 
semantics. What do you mean by those words? 

Mr. Buntrna Mr. Chairman, the point I am trying to make is 
that the purpose and ideals can be fine, but if the law is not specific 
and definite enough for the people who must operate under it, to know 
the procedure they must adopt and follow, then I think there is valid 
criticism of any law that leaves too much to administative interpreta- 
tion and enforcement. 

The CHarrman. I have been in this Congress 33 years, and I know 
a little bit about the record of the National Association of Manufac- 
turers. The association has been wrong many times, I think, as far 
as generally accepted or widely accepted proposals are concerned. 

I think it was the National Association of Manufacturers that con- 
demned as regimentation and socialism our social-security laws. You 
condemned as regimentation and socialism the Fair Labor Standards 
Act, the pure food and drug regulations, the insurance of bank de- 
posits, the Tennessee Valley Authority, and the Securities and Ex- 
change Commission. 

Mr. Buntinc. Well, again, it is a matter of the type of specific 
legislation that was proposed, I think, in many instances. 
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The Cuatrman. Also, the National Association of Manufacturers 
opposed the constitutional amendment pertaining to child labor laws. 

Mr. Buntine. As a Federal matter. 

The CHarrMan. Yes. 

Mr. Buntine. That’s right. 

The Cuarrman. Do you think you were wrong then or do you still 
pont in your idea that we should not have had abolition of child 

abor by constitutional amendment ? 

Mr. Buntine. Mr. Chairman, the question that arose here, and I 
am not evading these others, came about as to specific legislation. 
That is the thing I am talking about. We have seen grow up in-this 
country too much of the form of administrative law to be a bit happy 
about the results. The people of the country, the businessmen of the 
country—and I will speak for both a member of the public and a cor- 
poration official or director—would like to know more, specifically, 
than they have been able to find out up to this time, just what is a 
violation under the antitrust laws of the country, and just what is a 
violation under the section 7 amendment to the Clayton Act. 

Mr. Materz. Mr. Bunting 

Mr. Buntine. One more point. 

Mr. Matetz. Excuse me. 

Mr. Buntina. On this point, on the charges you have just made 
that the association has opposed many things in the past, may I re- 
quest the privilege of having our law department 

The Cuatrman. I beg your pardon ? 

Mr. Buntine. May I request the privilege of having our law de- 
partment file with the committee a full and adequate explanation? 

The CuarrMan. Yes. I want to be entirely fair. 

Mr. Buntina. Yes. 

The CuarrMan. For example, ask about this: Your general coun- 
sel, for example, in 1924 branded a proposed child-labor amendment 
as “modern communism.” An official report of the NAM opposed 
relief to the unemployed as involving the “ultimate socialistic con- 
trol of life and industry.” 

I would like to get your comments on that one, not to belabor it. 

Mr. Buntrina. Yes. 

The Cuairman. But as I indicated, the National Association of 
Manufacturers may have been right at times, but I think they have 
also been wrong at times. 

Mr. Bunting. Well, we will file a prepared statement, our law 
department will file an answer or an analysis of these various things 
which you have submitted. 

(The prepared statement referred to follows:) 


SUPPLEMENTAL STATEMENT IN RESPONSE TO QUESTIONS OF CHAIRMAN CELLER, 
ANTITRUST SUBCOMMITTEE HEARINGS 


In connection with Senator Pepper’s attempt to prove that NAM has never 
supported any so-called liberal legislation, Senator Humphrey introduced into 
the record an article which appeared in the Harvard Business Review, May 
1948, entitled “NAM Spokesman for Industry.” The author of this article 
listed numerous legislative matters which came before the Congress during the 
period 1933-1941 and contended that NAM opposed every single one of these 
measures. It is my purpose here, therefore, to respond not only to Senator 
Pepper’s charges but equally to the supporting accusations made by Senator 
Humphrey. 
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First, let me emphasize that neither I nor the NAM believe that true liberalism 
is measured by support for legislation designed to regiment the American people 
under a Federal bureaucracy. It is quite unlikely, therefore, that we could 
agree with Senators Pepper or Humphrey on a true definition of “liberal.” For 
the purpose of this statement, therefore, I am merely commenting on the list of 
legislative measures included in the Harvard Business Review article, whether 
or not any particular measure would be classed as “liberal” or “reactionary” or 
neither. 

Second, it is a basic philosophy of NAM, and its membership, that American 
industry, which includes investors, labor, and management, has done far more 
to provide the people of America with better homes, better wages, better schools, 
and a better living than have all political speeches, political promises, or legis- 
lative enactments, combined. We believe this progress can and will be continued 
so long as industry is permitted the freedom to maintain and secure constantly 
modernized industrial equipment and adequate capital, and so long as incentive 
is provided for a well-trained, efficient, and enlightened management to exercise 
a reasonable degree of freedom from governmental control in the production of 
goods and services. 

Third, the attitude of NAM toward specific legislation, now or in the past, is 
and was based upon the combined judgment of its members, then or now, whether 
such legislation would aid or obstruct our economic progress under the capi- 
talistic system. To the extent legislative proposals seek to inject socialistic 
doctrines into a system of private capitalism, it is natural—even inevitable— 
that such doctrine be opposed by those seeking to preserve and improve our 
system of private capitalism. 

Fourth, the article which appeared in the Harvard Business Review, including 
the list of legislative proposals which NAM is reported to have opposed, is in- 
complete, misleading, and based upon an effort to prove preconceived notions 
rather than upon scholarly or objective research. 

When the article appeared Mr. Morris Sayre, president of NAM, challenged its 
accuracy in a letter to Edward C. Bursk, editor of the Harvard Business Review, 
declaring: 

“In summary, it seems to me that this article is so biased, so full of errors, 
and so along the line taken by the radical press, that it should have no place 
in the Harvard Business Review, which most of us so greatly respect.” 

Inaccuracies in the article are many. In general, however, these arise because 
the author, in about one-third of the cases listed, classed as “opposition” any 
objection to a single line or provision of such legislation, whether or not such 
objections were followed by suggestions for its improvement, and whether or 
not NAM opposed or supported the general purpose of specific legislation. 

For example, in connection with the Food and Drug Act, the Agricultural Ad- 
justment Act (1988), the Agricultural Price Parity Act, the Securities Exchange 
Commission Act, and the Banking Act of 1935, no appearances were made by 
the NAM in connection with this legislation. The NAM was one of the first to 
advocate pure food and drug laws. However, the legislation here in question 
was the so-called Copeland Act in the 74th Congress, 1935, at which time the 
NAM did not appear. 

In the Reciprocal Trade Agreements legislation in the 73d Congress, the NAM 
specifically approved the purpose and objective of this legislation but urged that 
since they would be in the nature of treaties, such agreements should be subject 
to ratification by the Senate. 

In the Public Works Administration Act in the 73d Congress, the NAM ap- 
peared only in connection with that part of the legislation dealing with the 
National Recovery Administration. Approval of the objectives was voiced, 
but the soundness and practicality of methods and means to execute these 
objectives were questioned as being too general in terms, and serious doubt 
existed as to the constitutionality of the licensing provisions. The soundness 
of these views was later verified by the decision of the Supreme Court declaring 
the NRA unconstitutional. The NAM took no position on the public works fea- 
tures of this particular legislation. 

In connection with the Railway Pension Act, a letter was submitted to the 
Senate Committee on Interstate Commerce, in which the NAM opposed the impo- 
sition of additional costs without provision for additional revenues at that par- 
ticular time (April 1934). The NAM did not, however, take any position on the 
pension question as such. 

Again, in connection with legislative consideration of the Robinson-Patman 
Act in 1935, the association took no position on the discrimination features of 
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the act, except as to quantity discounts. The bill under consideration would 
have preeluded discounts for quantities greater than carload lots. It was the 
position of the association that it would be unwise to report a bill which gave 
no recognition to legitimate price differentials based on quantity discounts. 

On the Fair Labor Standards Act legislation of 1937, the NAM specifically 
endorse the child-labor provisions but was of the opinion that minimum wages 
and maximum hours were matters more appropriately within the jurisdiction of 
the several States, and so expressed itself to the committee. 

The foregoing examples are sufficient to indicate the glaring shortcomings and 
deficiencies of this article’s accuracy as to facts. It is difficult to see how any 
fair-minded individual could construe either no appearance or approval with 
reservations as outright opposition to legislation. 

The article was equally unfair and incomplete because it dismissed in cavalier 
fashion a long record of constructive, positive proposals or programs supported 
by the NAM. It stated: 

“* * * encouragement of trade; creation of the Department of Commerce, 
the National Safety Council, and the Federal Reserve System; advocacy of the 
Panama Canal, pure food laws, and western reclamation; the sponsorship of 
various business organizations; and certain efforts with respect to privately 
managed compensation, health, and pension benefits. A significant aspect of 
these achievements is that all of them oecurred prior to 1920.” 

This conclusion of the author was obviously the result of faulty research 
designed to support a preconceived opinion of the NAM. It completely avoids 
any effort to fill in details or even mention any one of many additional measures 
or programs advocated and supported by the NAM through the years. 

For example, no mention is made of NAM’s consistent support, since as early as 
1927, of measures designed to facilitate reorganization of Government depart- 
ments as a means to elimination of duplicated effort and expense. 

NAM support of the Walter-Logan bill in 1989 (forerunner of our present Ad- 
ministrative Procedures Act) designed to improve the functioning of adminis- 
trative agencies is likewise not mentioned. 

In 1933, the NAM endorsed the gold embargo imposed by President Roosevelt. 
It has likewise and eonsistently over the years advocated and supported appro- 
priate legislative measures to eliminate child labor and sweatshops in manu- 
facturing industry. These were not mentioned in the article. 

Other measures and programs believed to be constructive and in the public 
interest, advocated by NAM in more recent years, include the following: 


Employment stabilization 
In October of 1980, the NAM called together manufacturers of this Nation for 
a national conference on community and industrial plans for employment, secur- 
ity, and stabilization. This program has continued with vigor to the present day. 
In 1936, the NAM pushed vivorously for a Government census of unemploy- 
ment, which was achieved in 1937. 


Full employment bill 

In 1985, while opposing certain provisions of the Murray full employment hill, 
the NAM gave full endorsement to the purposes and objectives of this legislation 
and offered a constructive program which it believed would materially assist in 
maintaining full employment. 


Workmen’s compensation 

The NAM was one of the first to urge adoption of adequate workmen's com- 
pensation legislation. As far back as 1911 the association went on record endors- 
ing and urging legislation to provide efficient compensation for every wage 
worker and for every injury except those due to criminal carelessness or 
drunkenness. 


Older and physically handicapped workers 

On January 26, 1948, the NAM recommended to its members that they do not 
establish any fixed age limit on employment below any which might be fixed for 
permanent retirement. 

In October 1943, the NAM urged employers to make special efforts to provide 
such employment for those veterans who have been wounded or have been 
discharged for medical reasons resulting from their service. Employers were 
urged to realize the work limitations of such veterans and endeavor to adjust 
them to work suitable to their qualifications. 

The NAM has consistently urged its members to exert even greater efforts to 
make the fullest possible productive utilization of handicapped veterans and has 
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given wholehearted cooperation to governmental programs directed toward 
this end. 

In 1947, the NAM Congress of American Industry called upon all individual 
employers, regardless of size or industry, to reexamine their jobs and operations, 
to locate additional job opportunities both for veterans and for physically handi- 
capped civilians. 

INDUSTRIAL RELATIONS 


President’s Labor-Management Conference 


In 1945 the National Association of Manufacturers cooperated with the Presi- 
dent of the United States in the holding of the President's Labor-Management 
Conference called in Washington, and endorsed as its own the industrial relations 
platform unanimously adopted by the Industry Delegates. This constituted the 
first comprehensive management program in history designed to establish a 
national labor policy in the public interest. Among other things, this program 
declared— 

(1) The objective of collective bargaining is voluntary agreement between 
employers and the freely chosen representatives of their employees with respect 
to wages, hours, and working conditions. 

(2) Collective bargaining is, and must be, accepted by employers, employees, 
and their representatives as a process to negotiate agreements mutually advan- 
tageous to the employer, the employees, and to the public served by the enterprise. 

(3) Collective bargaining is not possible except under conditions of law and 
order and the absence of force. The public has the right to insist that manage- 
ment and labor at all times practice collective bargaining with full regard for 
protection of individuals and protection against unlawful acts. 

(4) It is of fundamental importance that contract commitments made be 
observed, without qualification, for employers, employees, and labor organizations. 

(5) For years, in the public interest, legislation and governmental regulations 
have controlled the activities and defined the responsibilities of employers. 
Likewise in the public interest, the activities of labor organizations should be 
controlled and their responsibilities appropriately defined to assure equality of 
status before the law. Equity requires that both parties to a labor agreement 
be equally answerable as entities in judicial proceedings for conduct in violation 
of contracts or legal requirements. 


Labor legislation 

The NAM has for years advocated the establishment of a sound national labor 
policy based upon equality of rights and obligations under the law. It has 
consistently supported labor legislation designed to correct demonstrated inequal- 
ities and abusive practices which had grown up under the Wagner Act, the 
Norris-LaGuardia Act, etc. While it is not expected that all members of the 
committee will agree, it is our conviction that advocacy and support of such 
legislation must be considered as constructive and in the public interest as well, 
for industrial peace is the only objective sought. 

Other matters 

In addition to the foregoing the NAM has consistently given aid and support 
to appropriate measures for strengthening and improving our educational system. 
It has supported and cooperated with all efforts to improve our international 
relations and standing in foreign affairs, particularly of recent date through 
the European Recovery Program. 

Sound policies with respect to Government spending, taxation, the public debt, 
monopolies, housing, and the like have been approved and urged by the associa- 
tion again and again. While there may be differences of viewpoint with respect 
to these policies, it is entirely unfair to write them off as being based solely on 
the “narrow self-interest” of the members of this association. 

The above article, as well as the questioning by Senators Pepper and Humphrey, 
erroneously assumed that the NAM is primarily a “political” or “legislative” 
organization. NAM is basically a service organization for accumulation, inter- 
change, and distribution of information and experience to and among its mem- 
Lership on all matters of interest to manufacturers. 

Such services—completely overlooked in the article here in question—include 
extensive economic research, development, and advocacy of good industrial rela- 
tions techniques through clinics, institutes, etc., representation of manufacturers 
on governmental advisory committees, boards, etc., and the distribution of infor- 
mation in periodicals, a weekly newsletter, and pamphlets. 





1830 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Maimrz. Mr. Bunting, I take it that you are objecting basically 
to uncertainties of antitrust enforcement; is that correct? 

Mr. Buntine. Correct. 

Mr. Materz. Is it the rule of reason that you are objecting to? 

Mr. Bunttne. No, the rule of reason is one of the things I think 
that our people would prefer by far to be guided by. 

Mr. Materz. Is it not true that if you have the rule of reason, it is 
necessary to have a case-by-case analysis in the administration of the 
antitrust laws? 

Mr. Buntine. You are getting into a legal side of this—— 

Mr. Materz. Yes. 

Mr. Buntine. That, unfortunately, I am not familiar with. I am 
clear out of my element when we go to talking about it. 

Mr. Materz. The point I am about to make is this: If you want 
more certainty of antitrust administration, it would seem to me that 
the NAM should urge the adoption of per se rules which would make 
certain types of conduct definitely legal or illegal. 

Why does not the NAM advocate the per se rule method of admin- 
istering the antitrust laws? 

Mr. Buntine. Well, I could not answer that, but our law depart- 
ment can probably give you the information you want. 

The Cuairman. As chairman I am opposed to the rule of reason 
because I feel that it would so snarl up litigation that we would never 
get a decision at all because the judges in every instance would have 
to go so far back that it would make it impossible to get any cases 
decided with dispatch. We would have to consider the economic 
conditions, throughout the country, the history of the particular com- 
panies involved, and every other conceivable ramification, and I think 
it would so burden the judges that we would get nowhere. So that 
I think what we have now is a pronouncement that if anybody in the 
business world wants to skate on thin ice, he is bound to fall in, and 
if he falls in, that is his lookout. 

If there is any doubt as to a merger don’t merge. Now the Attorney 
General has in his wisdom arranged for conferences whereby mergin 
parties can ask his opinion. That ought to help. I think that woul 
give you a fair degree of certainty. 

Mr. Bunttne. If that could be carried over to succeeding admin- 
istrations, it might be a very desirable way of doing it. 

The Cuarrman. Although I question the legal basis for the Attor- 
ney General’s program I am sympathetic to the Attorney General’s 
overall objective. I applaud the effort of the Attorney General in 
that regard. 

Mr. Buntinea. Yes. 

The Cuarrman. I do not agree in all of these decisions resulting 
from these conferences, yet I think the idea is sound. 

Mr. Materz. Mr. Bunting, you will note the Federal Trade Com- 
mission report on mergers presents two statistical studies. The first 
analysis shows that there were 1,773 mergers and acquisitions during 
1948 to 1954 in the manufacturing and mining fields. The second 
statistical study shows that over 2,100 mergers and acquisitions oc- 
curred in the manufacturing, mining, trade and service industries from 
January 1, 1950, to January 31, 1954. 
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With reference to mergers in manufacturing and mining alone, 
the FTC report states and I quote: 

Since 1949, the pace of important mergers and acquisitions has been rising. 
In 1954, the number reported in financial manuals was three times that of 1949, 


and just slightly less than the number reported for each of the years 1946 and 
1947 when merger activity reached a postwar peak. Nevertheless— 


still quoting— 


mergers and acquisitions were occuring at a substantially higher rate in 1954 
than during the late 1920's. 

My oo, is whether the NAM regards these facts as danger 

signals 

{r. Buntina. I think in the body of our statement here we have 
submitted here what we consider to be the most important elements of 
antitrust legislation and its enforcement. Antimerger legislation and 
its enforcement are parts of the whole problem. 

If the inheritance-tax question were not as severe a one as it is in 
many instances, if the difficulty of obtaining venture capital from the 
group of people who have supplied it in the past, was not as important 
and as difficult as is the present case, if the dislocations of war and 
postwar problems, the growth of big unions and all of these other 
elements are taken together, then I would say that antitrust, anti- 
merger or merger regulations have an important part alongside of 
these tax questions and these labor and industrial relations questions. 

But considering them alone as supplying all of the tools necessary in 
the matter, the problem of merger is missing the boat in both ways. 

Mr. Maerz. You think that despite these facts which I just read 
from the Federal Trade Commission report, the importance of mer- 
gers has been unduly exaggerated in some quarters? 

Mr. Buntine. I would. 

The Cuarrman. Would you say there is nothing untoward in the 
prevalency of mergers? 

Mr. Buntinea. At the present rate, I would not think so. 

The CuHarrman. Do you say that the concentration that we now 
have, as was indicated, in our economy is safe and sound? 

Mr. Buntrna. I think the business concentration and its effect upon 
the economy must at this time be measured against the concentration 
of economic power in international labor organizations, Mr. Chairman. 

The CuarrmMan. International labor? 

Mr. Buntina. International labor organizations, because they have 
an exemption from operation of the antitrust laws which business does 
not have at all. They are an important part of the present problem 
in the country and from the actions of the last few hours, it appears 
they will have a further important part. 

Now, I wouldn’t say that I would view as an individual, or as a past 
president and chief administrative officer of the NAM, with favor 
any form of a merger that came along. But I do say that if the 
people who are proposing to make that type of merger, which I would 
personally object to, had a little more specific direction in the law as 
to what they could or could not do, that you might avoid many of the 
possibilities of that type of merger being brought about, if they knew 
clearly in advance that it was against the law. 

The Cuarrman. Mr. Bunting, I have been on this committee for a 
period of over a quarter of a century and this committee has jurisdic- 
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tion over antitrust laws, and I have heard this statement made repeat- 
edly over the years by businessmen, responsible businessmen, highly 
intelligent businessmen, like your good self, sincere businessmen like 
yourself, to the effect that, “We have no definite pattern to follow. The 
laws are indefinite.” Yet, those very men who have complained have 
had their businesses go from strength to strength. The number of 
businesses, as you have indicated by your statistics, seems to indicate 
a strong, healthy economy. We have gone forward at a tremendous 
pace, despite what you say about indefiniteness of antitrust laws. If 
they are so indefinite and we still can go as rapidly and as progres- 
sively and as constructively as we have in the past, what can be wron 
with those laws, even if they are indefinite. What other yardstick 
would you apply? 

Mr. Buntine. I think something should be devised, some specific 
yardstick. You talked awhile ago about a 24-inch yardstick and I 
think to some extent, we are up against the same problem when it 
comes to evaluating the impact of antitrust legislation and its inter- 
pretation and enforcement. 

All the specific foot and inch marks that can be put on this yard- 
stick will be of benefit to this country and be of benefit to the business- 
men of this country. That is the thing I am proposing most seriously 
to your committee. 

The CuarrmMan. I understand. But we have a degree of indefinite- 
ness in every statute. We have statutes against fraud. We do not 
earmark particular frauds. It is up to the court to determine what 
fraud may be. Fraud takes different kinds of forms, it is chimerical. 
It may take one form today and another form tomorrow. If a man 
wants to take a chance on it, it is up to him. And so it is with the 
antitrust law. If vou are in doubt, just don’t do it. 

Mr. Buntina. Well, I don’t think that is a good final conclusion 
for a businessman to come to. 

Mr. Maerz. Mr. Bunting, what specific phases of antitrust admin- 
istration and enforcement do you object to? 

Mr. Buntine. Well, I think we covered some of them in this report 
here. One of the hardest things in the world for any individual to 
undertake to do is to have an independent pricing policy, because, as a 
matter of plain commonsense, competitors won’t let you get more 
than their selling prices, and also as a matter of plain commonsense, 
they won't let you get less. 

Now, businessmen are running into, and have over a period of time, 
a lot of trouble about the parallelism in pricing. 

If there is a lack of collusion between producers in the same lines, 
and similar prices are offered to the public in spite of that, then that 
ought to be clearly and definitely a defense for whatever prices a 
manufacturer proposes, or any merchant proposes 

Mr. Materz. It is a defense, is it not, the absence of collusion be- 
tween companies? 

Mr. Buntina. Well, it is disregarded. 

Mr. Matetz. Isn’t it a defense, in the absence of collusion ? 

Mr. Buntrne. It is being disregarded many times, because of the 
effort to prove that the mere existence of parallelism is evidence of 
collusion. There have been cases that have been tried on that. 

Mr. Maerz. Do you know of any cases which hold that parallelism 
alone is a violation of the antitrust laws? 
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Mr. Buntinc. No; I said there have been cases brought where an 
attempt has been made to show that there was a monopolistic or a 
collusive act on the part of a number of producers which brought 
that result about. 

Mr. Materz. I see. 

Mr. Buntina. Those are the cases. 

The Cuarrman. Mr. Bunting, would you advocate the repeal of sec- 
tion 7 of the Clayton Act as amended 4 

Mr. Buntine. I would certainly like to see it spelled out in specific 
detail, Mr. Chairman. That is the most constructive thing I could 
offer you. 

The CuarrMan. I imagine that criticism would appertain also to all 
provisions of antitrust laws, not only the Clayton Act, but the Federal 
Trade Commission Act and the Sherman Act ? 

Mr. Buntine. Well, you have a few specific things here. Your 
counsel has asked for them. The concept that joint action by a parent 
corporation and its subsidiary or subsidiaries is an illegal conspiracy, 
thathascomeup. That is one of the hardest cases in the world to know 
what to do about until there are some specific and definite court 
decisions. 

Another one, the philosophy that a seller cannot aggressively meet 
his competitor’s prices in good faith if an individual competitor is 
injured thereby; now we have run into that, many businessmen have. 

The CuatrmMan. Mr. Bunting, I admit that those are difficult cases, 
and difficult cases sometimes make bad law. That isa matter of admin- 
istration and it might be—— 

Mr. Buntine. That is what I am kicking about. 

The Cuarrman. We, of course, are not the administrators of the 
agencies of the Government. But I take it you want us to lay down 
definite rules so that you can understand what you can or cannot do 
and our answer to that is that we have to lay down more or less general 
principle in the statute and leave it up to the administrative officer to 
determine, otherwise, we will have only our labor for our pains. We 
just cannot do that. You could not possibly spell out specifically and 
in detail, as though you were blueprinting it with a precision instru- 
ment, all the factors that might involve a violation of our laws apper- 
taining to competition. 

The ingenuity of businessmen, the ingenuity of almost all people, 
is of such a nature that they can skirt around it and the minute we 
try to particularize, we limit the operations of the statute and since it 
is penal in its terms, it must be strictly construed against the Govern- 
ment. 

Mr. Buntine. Well, Mr. Chairman, I would point out that in one 
tield in particular there is something that the Congress can do some- 
thing about, and that is the contradiction between the Sherman Act 
cone ept of vigorous competition and the interpretation of the Robin- 
son-Patman Act, which seeks to protect individual competitors from 
the rigors of competition. You know about that confusion. You 
know the situation that exists. 

The Cuarrman. I am aware of that. But we cannot apply the law 
of the jungle either. The Robinson-Patman Act was devised to pre- 
vent the operation of the law of the jungle, of the high and mighty and 
huge giving discounts to one and not to another, and therel yy destroy- 
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ing their competitors. In principle it may be inconsistent to a degree 
with the concept, the general, broad concept of antitrust law, but I 
think it is necessary. I would not go as far as to say that I am in 
favor of the Miller-Tydings Act, and you are in favor of that, and that 
certainly is a violation of the general principle of the antitrust laws. 

The antitrust laws say you cannot make horizontal agreements; A, B, 
and C cannot horizontally fix prices. But your organization has 
always stood for the Miller-Tydings Act for price maintenance. 

Mr. Buntine. Oh, no. May I contradict that very rapidly. Our 
association has no position on fair trade laws and never has had. 

The Cuatrman. But there was a time when you did favor the Miller- 
Tydings Act. Your aid might look that up. When it was considered, 
the National Association of Manufacturers, if my memory serves me 
right, advocated its passage and if that is so, then you have price 
maintenance which, in my book, violates the concept of the antitrust 
laws. 

Mr. Buntrne. But in my years of experience on the Board of 
NAM, I have never seen any possible reconciliation of the widely 
divergent points of view with respect to fair-trade pricing laws. 

The Cuarrman. Why aren’t you against the Miller-Tydings Act 
now ? 

Mr. Buntrina. Because we are in the middle here of this thing, the 
association is. We have people on all sides of the thing. 

The Cuatrman. I see, you don’t favor it, you are not opposed to it. 
Your members are divided on it. 

Mr. Buntina. That’s right, we have no policy position on it. 

The Cuarrman. What is your personal position ¢ 

Mr. Buntrina. Personally, I was president of a company that 
availed itself of the protection of the Miller-Tydings law. 

The Cuarrman. [ did not mean to entrap you into any position. 

Mr. Bunrtina. No, that’s right. I had anticipated a question of 
that kind and I am telling you honestly what the truth 1s. 

The Crarrman. You see I am opposed to the Miller-Tydings Act, 
personally. 

Mr. Buntine. I explained our position to a bunch of our distrib- 
utors who were in the middle of a price war, one that was costing 
us a lot of money. I told them I believed we had every right to sell 
our products at whatever prices they wanted to sell them at. All I 
asked them to do was to take our name off of them, because Chief 
Justice Hughes said the name belongs to us. 

The Cuarrman. In other words, Mr. Bunting, it all depends upon 
whose ox is gored ? 

Mr. Buntine. That’s right. We talk very frequently about big 
business. We have a joke around our place that big business is any 
business that is bigger than your own. P 

The Cuarrman. That is about it. 

Mr. Bunting. Yes, and that is about it. 

The CHarrman. We are very grateful to you, Mr. Bunting. While 
we may disagree, we are not disagreeable. It has been a very pleasant 
chat, as it were, this morning with you and you have been very, very 
cooperative and we appreciate your coming down here and giving us 
the benefit of your views. 
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Mr. Buntine. I am delighted to be here and I will have our law 
department give you the information you requested and these addi- 
tional exhibits I will file. 

The Cuamman. Certainly, any exhibit you care to submit. 

Mr. Bunting. Fine, thank you very much. 

(The supplementary statement referred to follows :) 


SUPPLEMENTARY STATEMENT SUBMITTED IN CONNECTION WitH TESTIMONY BY 
EARL BUNTING, HoNnorARY VICE PRESIDENT, NATIONAL ASSOCIATION OF MANU- 
FACTURERS 


The association supports our patent system no less earnestly than it does anti- 
trust laws. It believes that there is no conflict between the two. Our directors 
have affirmed a number of formal positions relating to patents among which 
are the following: 

“COMPULSORY LICENSING 


“Compulsory licensing of patents destroys the exclusive property right pro- 
vided for in the Constitution and should be opposed. The incentive which the 
patent system now affords, particularly to small business, would be largely 
removed and the investment of risk capital in new industries discouraged. 


“TREATMENT OF PATENT PROPERTY 


“The property represented by a patent should stand before the law on a par 
with other property. The rights of a patent owner should not be forfeited 
or refused enforcement because of any conduct by him which would not be 
ground for forfeiture of or refusal to enforce other property rights. 


“PATENT VALIDITY AND THE ANTITRUST LAWS 


“A patent owner, in the absence of fraud or a previous holding of invalidity, 
has a right to assume the validity of his patents. We favor barring entirely 
any criminal action or any retroactive penalty in a civil action to support which 
it must be shown that a patent held in good faith by a defendant is invalid.” 

In the actual administration of the antitrust laws we find that things have 
often occurred which are at variance with the principles expressed in these 
paragraphs and which we believe should be avoided herafter. 


Destruction of property 


In the prosecution of antitrust cases against companies owning patents relat- 
ing to their activities, it is a common, if not an invariable practice, for the De- 
partment of Justice to seek, and often get, decrees which require the defendant 
to license all comers under their patents, either free or for a fee to be judicially 
determined; or even to ask that the patents be dedicated to the public. The 
ostensible purpose of this procedure, of course, is to put an end to the illegal 
practices of the defendant. We believe that the idea of thus destroying the 
patent property springs from a misundertanding of the nature and effect of 
patents. 

It is well settled that patents are merely one species of property. The prop- 
erty right consists entirely in) the right to exclude others from practicing the 
particular invention patented. The patent right does not consist of the right to 
make use or sell the invention. That right is a common-law right which an 
inventor has without troubling to get a patent at all. 

Since the patent right consists entirely of the right to exclude others, it is 
obvious that anything which destroys the right to exclude detroys the patent. 
Once we bring in compulsory licensing, the right to exclude disappears. We 
have in its place merely the right to levy a tribute on the other fellow’s business— 
something different in kind and different in economic effect, both on the patentee 
and on the public. 

In seeking to correct violations of the antitrust laws, the Department of 
Justice never seeks to destroy the property of the defendant, except in the one 
ease of patent property. There is no rational basis for this discrimination 
against patents. It is our firm belief that violations of the antitrust laws can 
be fully corrected without destroying the patent right. 

The very existence of a patent is a great advantage over the current practice 
from the point of view of the public, because it leaves the patents intact. The 
experience of 160 years has shown that the granting of patents in appropriate 
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cases has been a tremendous benefit to our people. Contrary to the popular 
conception, patents do not (except in the rarest cases) prevent others from going 
into particular businesses or even from making particular kinds of commercial 
articles because patents almost invariably cover merely improvements in known 
things. Primurily patents are intended to stimulate the making of improve- 
ments in the useful arts—that is, in our standard of living. In actual practice 
they bring added benefits. They encourage venture capital to bring new things 
onto the market, and they induce others—competitors of the patentee—them- 
Selves to invent other improvements, as good or better, so that they may be able 
to continue in business. These added benefits to the public are among the 
greatest virtues of our patent system. The benefit which comes thus from active 
competition in improving the useful arts is much more valuable to the public 
than even the competition in the manufacture and sale of a staple product. 

It can be seen at once that when we destroy patents by the antitrust process 
above mentioned, we deprive the public of these outstanding benefits which the 
very existence of the patents provides for our people. 

The socialistic misconception that the public is benefited whenever we can 
destroy a patent is as wrong as all the rest of collectivist opposition to private 
property. 

Limited licenses 

The Attorney General’s Committee report indicates some dissent from the 
principle that a patentee may lawfully grant licenses limited in scope as to ter- 
ritory, amount, use, ete., notwithstanding the fact that courts have pretty con- 
sistently agreed that such licenses are legal. 

Since the right is repeatedly being challenged by those who mistake the nature 
of the patent grant, and in order to settle the point definitely, it would be desirable 
that the antitrust laws be amended to provide expressly that limitations upon 
the commercial activities of patent licensees not in excess of or other than the 
limitations created by the patent itself are lawful, including limitations on the 
licensee’s selling price except where a patent on a relatively insignificant part 
is used in an attempt to control the price of a complex whole, and that the validity 
of such limitations shall not depend upon commercialization of the invention by 
the patentee himself. 


Misuse 

This is in the nature of a special case under “limited licenses” above discussed. 
It is an area, however, in which antitrust practice has treated the patent property 
unfairly in comparison with other property. ‘These are cases covered by section 
3 of the Clayton Act and more or less loosely related situations. 

These are situations in which a permission from the patentee to use his pat- 
ented invention is tied up in some way with the use or sale of something not 
covered by the claims of the patent in question. The practice has been to exam- 
ine a patentee’s conduct for anything of this kind and if it can be said that the 
patentee has conditioned the use of his invention upon anything outside the four 
corners of the patent, he is at once penalized, either as a violator of section 3 of 
the Clayton Act or for a “misuse” of his patent. But in a similar case where 
the property involved is anything other than a patent, the owner of the property 
is not penalized unless and until it is judicially determined that the result of 
the arrangement in question is “to substantially lessen competition or tend to 
create a monopoly.” 

An example will illustrate the point. If you own a country place and your 
neighbor wants the privilege of having his children cross your lot on the way 
to school, you may grant it to him on condition, for example, that he buy his 
apples from you. If this arrangement is questioned either by the Government 
or a private person under the antitrust laws, the arrangement is not con- 
demned until the court has examined it and found that it actually constitutes 
a substantial interference with competition. But if you have a patent and you 
permit another to use the patented invention on condition that he buy his 
apples from you, the arrangement is at once and finally condemned as a “misuse” 
of the patent, and the patentee is forthwith penalized. his is a discrimination 
against patent property for which there is no rational justification. It should 
have the same treatment under the law as other property. That is, the court 
should examine the situation to find out whether the arrangement in question 
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does, in fact, substantially lessen competition within the meaning of the anti- 
trust law. 

Elsewhere reference has been made to the danger of the misuse of consent- 
decree procedure to enforce a personal censorship of business conduct by the 
Department of Justice enforcement official, through threat of prosecution or 
grand jury proceedings. This danger is not great in most criminal law en- 
forcement because crimes are generally sharply defined by statute. But here 
we are dealing with a law which is so indefinite that no businessman or his 
attorney can determine with any certainty whether he is violating it, where 
reasonableness of restraint is the test, and where the effect on competition of a 
proposed plan of business often cannot be foreseen with any certainty. 

The results of consent-decree procedures on patents in the past have been 
especially disturbing. Apparently the prevalent idea is that whatever else is 
done the patents of a prospective defendant can and should be destroyed ; and 
large companies, being less dependent on patents than the small ones, have been 
willing to sacrifice them in fear of something worse. The unjustified and un- 
necessary destruction of the patent property and the consequent injury to the 
company and to the public as above described never get considered. 

It would see that the law should be clarified so that the use of such remedies 
as those referred to would not be invoked and to assure that patent property 
will be treated not less favorably than other property. 


Nonuse 

The nonuse of patented inventions, sometimes referred to as suppression, has 
been the subject of much popular and political discussion—almost always of a 
condemnatory kind. 

In actual judicial determination the point has not loomed large, but the 
fundamental idea involved had no doubt colored much judicial thinking. 

The report on the antitrust laws of the Attorney General’s National Committee 
issued March 31, 1955, deals with the subject at pages 229 to 231 and leaves it 
in much confusion. 

Mere nonuse cannot ever be a violation of law. 

Our Constitution and laws hold out a definite standing offer to anyone who 
will make and disclose to the public an improvement new and useful to it. The 
offer is to give to the inventor, for a brief period, the right to exclude all others 
from making, using, or selling the patented thing during that period. No con- 
ditions are attached. As Chief Justice Marshall said in Grant v. Raymond: 

“The public yields nothing which it has not agreed to yield; it receives all 
that it has contracted to receive. The full benefit of the discovery, after its 
enjoyment by the discoverer for 14 years, is preserved; and for his exclusive 
enjoyment of it during that time the public faith is pledged” (6 Pet. 217, 241-242). 

Our law (in contrast to foreign laws) contains no requirement that a patentee 
put the invention into use, and, absent any unlawful agreements, it is of no conse- 
quence what his reason for nonuse may be. The absence of any such require- 
ment in our law is doubtless one reason our patent system has produced so 
much better results than we find abroad. 

In actual practice all the really commercially feasible inventions are put to 
use. No single case of “suppression” of a commercially valuable invention 
has ever been established. But the point here is that there is no requirement 
of law on the point. 

This does not mean, of course, that a patentee may, with equal freedom, agree 
not to use, or to license others to use. 

In short there is nothing in the nonuse of patented inventions that presents 
any special problems in antitrust enforcement. The same rules that apply to 
nonuse of factories or any other property apply as to inventions, whether patented 
or unpatented. 


The CuHarrman. Our next witness is Mr. W. W. Marsh, executive 
secretary of the National Association of Independent Tire Dealers. 
Mr. Marsh, we will be glad to hear you. 

Mr. Marsu. Shall I proceed now, Mr. Chairman ? 

The Cuarrman. I beg your pardon? 

Mr. Marsn. Shall I proceed now ? 

The Cuarrman. Yes; proceed, sir. 
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STATEMENT OF WINSTON W. MARSH, EXECUTIVE SECRETARY, 
NATIONAL ASSOCIATION OF INDEPENDENT TIRE DEALERS 


Mr. Marsu. My name is Winston W. Marsh and I am the executive 
secretary of the National Association of Independent Tire Dealers, 
Inc. The association is a nonprofit trade association, whose member- 
ship is composed of upward of 2,500 independent tire dealers and 
independent recappers located in all of the 48 States. The independ- 
ent tire dealers and recappers who constitute the membership of the 
association are those who own their own businesses and who are not 
directly or indirectly subsidized by any manufacturer. 

The National Association of Independent Tire Dealers, Inc., is 
the only trade association representing the independent tire dealers 
and independent recappers in this country. Provision is made in 
the bylaws of the association whereby manufacturers, jobbers, and 
wholesalers of materials, accessories, or equipment used or resold 
by independent tire dealers may become purveyor members of this 
association. 

The members of the National Association of Independent Tire 
Dealers are, for the most part, small independent businessmen whose 
welfare would be directly affected if some of the recommendations 
of the Attorney General’s National Committee To Study the Anti- 
trust Laws were adopted. For this reason, on behalf of the members 
of the National Association of Independent Tire Dealers, I wish to 
express gratitude for this opportunity to register opposition on behalf 
of the association to certain aspects of the recommendations contained 
in the report. 

At the same time, I would like to commend the antitrust subcom- 
mittee for their study of this matter. 

A review of the report leads us to the strong conviction that, taken 
as a whole, the recommendations would greatly weaken the present 
antitrust laws in such a way as to jeopardize the very foundation 
of small business by eliminating most of the rules of fair play which 
have evolved over the years from the administration of the antitrust 
laws. My association, however, does not wish to confine its opposition 
to the report to a mere general statement of the sort just made. In- 
stead, I would like to direct attention to the following specific points: 

1. In the first place, it is felt that the Attorney General’s National 
Committee To Study the Antitrust Laws has done a very poor job 
in the organization and the presentation of its report, dated March 
31, 1955. This report consists of 394 finely printed pages, in which 
the Committee has made no effort whatever to segregate its recom- 
mendations on various matters. The result is that everyone concerned 
with this report is faced with the difficult task of trying to decide, as a 
preliminary matter, just what the Committee did recommend. 

In some cases, this is clear; in other cases, it is not. In still other 
cases, the Committee’s recommendations are hedged with qualifications 
to such an extent that a careful reader of this report is at a loss to 
know just what the majority of the Committee did recommend. Still 
further confusion is interjected into the matter by the failure of the 
Committee to include in its report the full texts of the views of dissent- 
ing members. 

Instead, the majority of the Committee has attempted to restate, 
in a piecemeal fashion, the views of some of the minority members 
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of the Committee on certain points. The result is confusion and a 
very bad job insofar as the report is concerned. The inevitable result 
of this is that many persons who are concerned with this report will 
never really read it with any degree of thoroughness or understand- 
ing, but will, instead, rely upon what they are told the report contains, 
by others. 

In this connection, it would be very interesting to know how many 
persons in this room have really read, with understanding, the entire 
394-page report. While on the subject, it is felt that another criti- 
cism is in order, namely, apart from the bad organization of the 
report, it is written in a style calculated to confuse the average reader, 
whether the average reader is trained in law or simply a layman. It 
is indeed unfortunate that the Committee did not see fit to cast its 
report in such a form and in such language that it might readily be 
understood by all concerned with it. 

By way of contrast, the report dated March 1955 on Legal Services 
and Procedure, which the Commission on Organization of the Execu- 
tive Branch of the Government made to the Congress is a model of 
quality and organization. 

I make this point about the organization and language of the report 
because it is strongly felt that the basic way in which the report is 
written is indicative of the type of reasoning which has been followed 
by the Committee in many respects. This will become more apparent 
as I now turn to the several specific matters with which the National 
Association of Independent Tire Dealers is concerned. 

2. My association is opposed to that part of the Committee’s report 
which approves of the doctrine that good faith is a complete defense 
to a charge of price discrimination when a seller shows that his lower 
price was made in good faith to meet an equally low price of a 
competitor. 

In this connection, it will be recalled that the Robinson-Patman 
amendments provide that a seller charged with making a price dis- 
crimination may defend by showing that his lower price was made 
in good faith to meet an equally low price of a competitor. In liti- 
gation involving this point, the Federal Trade Commission contended 
that meeting a competitor’s equally low price operated only to rebut 
a prima facie case made by a showing of sales at different prices, but 
was nullified by any affirmative proof of competitive injury caused 
by the challenged differential. 

In Standard Oil Company v. Federal Trade Commission (340 U. S. 
231) decided in 1951, the Supreme Court of the United States rejected 
the foregoing position of the Federal Trade Commission by holding, 
in effect, that if the lower price was made in good faith, it was an 
absolute defense to a charge of price discrimination regardless of 
whether any competitive injury was caused. 

This decision was a blow to small-business men such as the members 
of the National Association of Independent Tire Dealers. This is 
true because the result of making good faith an absolute defense is 
inevitably to weaken the Robinson-Patman Act, which was designed 
to do away with price discrimination causing competitive injury. 
Any withdrawal from the original philosophy of the Robinson-Pat- 
man Act is a blow to small-business men, who are the one who suffer 
in a competitive economy characterized by a system of vicious price 
discriminations operating in favor of larger businesses. 
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On page 181 of the report of the Attorney General’s National 
Committee, it is stated that the Committee— 
approves the result of the Standard Oil decision 2s consonant with the Nation’s 
antitrust policy. 

Immediately upon making this statement, the Committee further 
sets forth five interpretations which it says should be followed in 
order to perpetuate the status of good faith as an absolute defense. 
This is one of those situations in which the Committee’s report is not 
altogether concise and from which it is clear that the members of 
the Committee were confused in their own thinking upon the subject. 

Nevertheless, insofar as the Committee is to be deemed to approve 
the interpretation of the law as announced by the Supreme Court in 
the Standard Oil cae, it is submitted that the Committee’s advice 
should not be followed by the Congress, but that, instead, the Con- 
gress should, at the very earliest opportunity, approve legislation 
which would restore the good faith defense accorded by the Robinson- 
Patman Act to the status which it was intended to have. Already, 
bills have been introduced in this Congress upon this subject, H. R. 11 
and S. 11, under which good faith would be a defense only if it did not 
bring about a substantial impairment of equality of opportunity 
among buyers. We believe that these measures reflect the true spirit 
which should pervade the law upon this point. 

3. Next, I desire to call attention to page 176 of the Committee’s 
report, in which the Committee, in effect, recommends the abolition 
of the so-called quantity limits proviso. The members of the Na- 
tional Association of Independent Tire Dealers feel that the quantity 
limits proviso is an important aspect of the antitrust laws and should 
be observed at all costs if small business is to be regarded as an integral 
part of the American scene. 

Mr. Materz. Mr. Marsh, I understand the Federal Trade Commis- 
sion has been for some years making a study of overrides whereby 
oil companies have been getting a rebate, as it were, from the Big 
Four tire manufacturers? 

Mr. Marsu. That is right. 

Mr. Materz. What is its present status, if you know, of that study 
by the Commission ? 

Mr. Marsu. The last information which we had on the override 
matter was to the effect they could find no particularly illegal aspects 
of the thing, although so far as I know, it was still under investigation. 
, Mr. Materz. When was that investigation first started; do you 

snow ? 

Mr. Marsu. I have reason to believe it was started 214 years ago 
and was continued and made in final committee report to the Chair- 
man of the Commission and the Commissioners about 6 or 8 months 
ago, I would say around last September. 

Mr. Maerz. You don’t know whether the Commission has taken 
final action with respect to it? 

Mr. Marsu. I don’t know whether the Commission has taken final 
action in the matter or not. We have submitted some evidence in 
this matter and we have had no word as to what action has been 
taken on the thing which we submitted, but we tried to cooperate 
and have given them further evidence which would be helpful in 
that case. 
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Mr. Materz. A complaint was never filed in connection with that 
matter; is that correct? 

Mr. Marsu. A formal complaint, as far as I know, has never been 
filed. 

Mr. Matetz. Thank you. 

Mr. Mars. The quantity linfits proviso may be regarded as a kind 
of exception to an exception. In other words, the Robinson-Patman 
Act, while prohibiting price discriminations, exempts from the pro- 
hibition price differentials not exceeding cost savings resulting from 
economical methods of quantities of sale or delivery, but this provi- 
sion is qualified by a proviso which authorizes the Federal Trade 
Commission to— 
fix and establish quantity limits * * * as to particular commodities or classes 
of commodities, where it finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof unjustly discriminatory 
or promotive of monopoly in any line of commerce; * * * 
and, in the event the Commission fixes such quantity limits, only cost 
differential based on such quantity limits may be made the bases of 
price discrimination. 

Mr. Maerz. So far as you know, has the Federal Trade Com- 
mission recently during the past 2 years, taken a formal position with 
respect to the quantity discount rule? 

Mr. MarsH. Well, the matter is now in the court, sir. 

Mr. Materz. I understand that. The Department of Justice is now 
representing the Government in that proceeding. I believe the De- 
partment of Justice, as you point out in your statement, has filed a 
motion for summary judgment. My question is whether the Fed- 
eral Trade Commission, during the past 2 years, has taken a formal 
position with respect to enforcement of the quantity-limit rule? 

Mr. Marsu. I believe it would be unfair for me to try to present 
the Federal Trade Commission’s case in the matter. However, I am 
of the opinion through their prosecution they are giving the rule 
every opportunity to work. 

Mr. Maerz. That is what I was getting at. 

Mr. Marsu. For some 15 years after this provision was enacted into 
the law, the Federal Trade Commission took no action under it. 
Then, in 1951, in a proceeding known as Quantity Limit Rule 203-1, 
17 Federal Register 113, the Commission fixed, by order, a quantity 
limit as to rubber tires and tubes for motor vehicles. The National 
Association of Independent Tire Dealers and its members have a vital 
stake in the Commission’s order just mentioned, since it is felt that, 
if the order is allowed to operate, many of the discriminatory prac- 
tices hurtful to the business of small, independent tire dealers will 
ultimately be removed. 

So far, the order has not been allowed to operate because, immedi- 
ately after its issuance, some 20 large rubber manufacturers instituted 
proceedings in the United States District Court for the District of 
Columbia to secure an injunction against the order. At first, the Dis- 
tract Court dismissed the suit on jurisdictional grounds, but this was 
reversed by the United States Circuit Court of Appeals for the District 
of Columbia Circuit, and remanded for a hearing on the merits, B. F. 
Goodrich Company v. Federal Trade Commission (208 F. 2d. 829). 

This case is now pending in the United States District Court for the 
District of Columbia and, it is understood that the Department of 
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Justice has moved for a summary judgment on the merits. The 
Department of Justice has announced that it will continue to defend 
the lawsuit notwithstanding that, on page 177 of the report of the 
Attorney General’s National Committee, the majority of the Com- 
mittee stated, in effect, that the quantity limit proviso should be re- 
jected. Presumably, although it did not say so, the Committee means 
for the Attorney General to recommend legislation to repeal the quan- 
tity limits proviso. 

If the Attorney General is to do this, then it is somewhat inconsistent 
for him to attempt to uphold the quantity limits proviso in the pend- 
ing litigation raved to above. It is felt that the Attorney General 
is correct in continuing to uphold the quantity limits proviso in the 
pending litigation, and that it would be a serious blow to the adminis- 
tration of antitrust laws, and to small-business men in particular, for 
the Attorney General to recommend legislation to repeal the quantity 
limits proviso. It is noted that, according to the majority report of 
the Committee, some members did not agree. They felt that the quan- 
tity limits proviso is consistent with broad antitrust objectives, since 
it may be invoked only when monopoly threatens, and antitrust laws 
have always recognized that monopoly should be prevented whether 
efficient or not and whether or not attained by practices in themselves 
lawful. Further, it would be unfortunate and unseemly to pass 
legislation upon this matter while the litigation referred to above is 
pending in the courts. 

As small-business men, in whose favor the quantity limits proviso 
has been invoked by the Federal Trade Commission, the members of 
the National Association of Independent Tire Dealers strongly urge 
that no action should be taken to eliminate the quantity limits proviso 
as it new exists. 

4. Finally, attention is directed to page 350 of the report, in which 
a recommendation is made by the majority of the committee that fines 
for violation of antitrust laws be raised from $5,000 to $10,000. Under 
this recommendation, the business firms which would be hardest hit 
would be the small manufacturers, while the larger firms would be 
relatively undisturbed by a fine of $10,000. Already, the House of 
Representatives has approved a bill to raise the fine to $50,000 for 
maximum violation of the antitrust laws. 

The Cuatrman. May I suggest that your association contact mem- 
bers of the Senate Judiciary Committee where that $50,000 maximum 
penalty for violation of the antitrust laws is now, and I suggest that 
your members importune members of the Senate Judiciary Commit- 
tee so we can get action on it. Apparently, the bill is languishing in 
that committee. 

Mr. Marsn. I understand that. We have taken some steps in that 
direction and have been assured that there will be some steps taken 
to bring that out, and I assure you that we will continue to do every- 
thing we possibly can to do whatever we can to encourage it. 

The Cuatrman. That bill passed the House. This is the third time 
it passed the House. 

Mr. Marsn. If my memory serves me correctly: 

The Cuatrman. There are certain forces trying to oppose it and I 
hope your organization will get busy and importune the members of 
the Senate Judiciary Committee. 
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Mr. Marsu. Mr. Chairman, we will do everything we possibly 
can, sir. 

It is noted that some members of the Attorney General’s Committee 
also entertained similar views. It is felt that any revision of the anti- 
trust laws in the way of increasing penalties should be designed to 
affect large and small alike, and that the Congress should refrain from 
any action which would result in the administration of one brand of 
justice for the rich and another for the poor. This is contrary to 
Anglo-Saxon concepts of justice and, furthermore, is not in keeping 
with the basic philosophy of the antitrust laws, which is to lay down 
ground rules fair to everyone. 

The Cuarrman. Thank you very much, Mr. Marsh. We appreciate 
your coming. Thank you very much. 

The committee will now adjourn until tomorrow morning when we 
will hear Congressman Abraham Multer of New York, Prof. S. C. 
Oppenheim of the law school of the University of Michigan, and Pro- 
fessor Rostow of Yale University. 

(Whereupon, at 12:50 p. m. adjournment was taken until 10 a. m., 
the following day, Tuesday, June 7, 1955.) 


x 











